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ENROLLED HOUSE BILL No. 4596

AN ACT to amend sections 20101, 20101a, 20102, 20104, 20105, 20107, 20113, 20114, 20115, 20116, 20117, 20118, 20119,
20126, 20128, 20129, 20130, 20132, 20133, 20134, 20135, 20137, 20138, 20139, and 20140 of Act No. 451 of the Public Acts
of 1994, entifled “An act o protect the environment and natural resources of the state; to codify, revise, consolidate,
and classify laws relating to the environment and natural resources of the state; to requlate thé discharge of certain
substances into the environment; to regulate the use of certain lands, waters, and other natural resources of the state:
to prescribe the powers and duties of certain state and local agencies and officials; to provide for certain c_h_arges, fees
and assessments; to prescribe penalties and provide remedies: to repeal certain parts of this act on a specific date; and
to repeal certain acts and galls of acts,” belr%%sectlons 324.20101, 324.20101a, 324:20102,324.20104,324.20105, 324.20107,
32420113, 32420114, 3240115, 324.20116, 324.20117, 324.20118, 304.20119, '324.0126, '324.20128, 32420129, 324.20130
30420132, 324.20133, 324.20134, 324.20135, 32420137, 324.20138, 324.20130, and 324.20140 of the Michigan Cominled
Laws; to add sections 20101b, 201023, 20105a, 201072, 201123, 20114a, 20120a, 20120b, 20120c, 20120d, 201263, 20129,
20135, and 20142; to amend the headings of certain parts; and to repeal acts and parts of acts.

The People of the State of Michigan enact:

Section L Sections 20101, 2010%a. 20102, 20104, 20105, 20107, 20113, 20114, 20115, 20116, 20117. 20118, 20119, 20126,
20128, 20129, 20130, 20132, 20133, 20134, 20135, 20137, 20138, 20139, and 20140 of Act No. 451 of the Public Acts of 1994,
being' sections 324.20101° 324201013, 324.20102, 32420104, 32420105, 32420107, 32420113, 324.20114 32420115,
324.20116, 324.20117, 324.20118, 32420119, 32420126, 324.20128, 324.20129, 324.20130, 324.20132, 32420133, 324.20134,
324.20135, 324.20137, 324.20138. 324.20139, and 324.20140 of the Michigan Compiled Laws, are amended and sections
2850%& 201o§a, 2glﬁsa, 20107a, 20112a. 201143, 20120a, 20120b, 20120c; 20120d, 20126a, 2012%, 201353, and 20142 are
aadeq to read as TOHOWS:

PART 200 ENVIRONMENTAL REMEDIATION

Sec. 20101, (1) As used in this part;

, a2 “Act of God” means an unanticipated (T;rave natural disaster or other natural phengmenon of an exceptional,
hnew able, an |r,reﬁ|tst|ble character, the effects of which could not have been prevented or avoided by the exercise of
ue care or foresight.
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(b) “Agricultural property” means real property used for farr_mn? in any of its branches, including cultivating of soil-
?,rowmg and harvestln(]; of any agricultural, horticultural, or floriculfural commodity; dairying; raising of livestock, bees
fish, fur-bearing animals, or poultry; turf and tree farming; and performing any practices ona farm s an incident to, or
In conjunction with, these farming oEeratlons. Agricultural property does not include property used for commercial
storage, processing, distribution, marketing, or shipping operations.

(c) “Attorney general” means the department of the attorney general.

(d) “Baseline environmental assessment” means an evaluation of environmental conditions which exist at a facility
at the time of Rurchase, occupancy, or foreclosure that reasonably defines the existing conditions and circumstance at
thetfa0|,I|tyt_sot at, in the event ofa subsequent release, there is a means of distinguishing the new release from existing
contamination,

(e) “Directors” means the directors or their designees of the departments of natural resources, public health,
agriculture, and state police.

() “Disposal” means the discharge, deposit, injection, dumping, spilling, leaking, or placing of any hazardous
substance into or on any land or water so that the hazardous substance or any constituent of the hazardods substance
may enter the environment or be emitted into the air or discharged into any groundwater or surface water.

g) “Enforcement costs” means court expenses, reasonable a,ttorne¥_ fees of the attorney general, and other
reasonable expenses of an executive department that are incurred in relation to enforcement under this part or rules
promulgated under this part, or both.

, d(h% “Environment” or “natural resources” means land, surface water, groundwater, subsurface, strata, air, fish,
wildlite, or biota within the state.

() “Environmental contamination” means the release of a hazardous substance, or the potential release of a
discarded hazardous substance, in a quantity which is or may become injurious to the environment or to the public
health, safety, or welfare.

(j? “Evaluation” means those activities including, but not limited to, investigation, studies, sampling, analysis
development of feasibility studies, and administrative efforts that are needed to determine the nature, éxtent, and
impact of a release or threat of release and necessary response activities.

(k) “Exacerbation” means the occurrence of either of the following caused by an activity undertaken by the person
who owns or operates the property, with respect to existing contamination:

(Ii) Contamination that has migrated beyond the boundaries of the prQPer_ty which is the source of the release at
levels above cleanup criteria specified in section 20120a(1)(a) unless a criterion is not relevant because exposure is
reliably restricted pursuant to section 20120b.

(i) A change in facility conditions that increases response activity costs.

P “Facility” means any area Oplace, or property where a hazardous substance in excess of the concentrations which
satisfy the requirements of section 2 120a(|)(a§ or (17Yhas been released, deposited, disposed of, or otherwise comes to

be located. Facility does not include any area, place, or property at which response activities have been completed which
satisfy the cleanup criteria for the residential category provided for in section 20120a(1)(a) and (17).

(m) “Feasibility study” means a process for developing, evaluating, and selecting appropriate response activities.

(n) “Foreclosure” means possession of a ﬁroperty by a lender on which it has foreclosed on a security interest or the
expiration of a lawful redemption period, whichever occurs first.

, &0) “Free product” means a hazardous substance in a liquid phase equal to or greater than 1/8 inch of measurable
thickness that is not dissolved in water and that has been released into the environment.

(p) “Fund” means the environmental response fund established in section 20108,

(q) “Hazardous substance™ means 1 or more of the following:

D) Any substance that the department demonstrates, on a case by case basis, poses an unacceptable risk to the

public heélth, safety, or welfare, or the environment, considering the Tate of the material, dose-response, toxicity, or
adverse impact on natural resources.

Sii)P Hazardous substance as defined in the comprehensive environmental response, compensation, and liability act of
1980, Public Law 96-510, 94 Stat. 2767.

(Hi) Hazardous waste as defined in part 111,

(iv) Petroleum as described in part 213,

(r) “Interim response activity” means the cleanup or removal of a released hazardous substance or the taking of
other actions, prior to the implementation of a remedial action, as may be_necessary to prevent, minimize, or mitigate
injury to the public health, safety, or welfare, or to the environment. [nterim response activity also includes, but is not
limited to, measures to limit access, replacement of water supplies, and temporary relocation of people as determined

to be necessary by the department. In addition, interim resi)onse activity means the taking of other actions as may be
necessary to prevent, minimize, or mitigate a threatened release.
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s) “Lender" means any of the following;

1) A state or nationally chartered hank.

i) A state or federally chartered savings and loan association or savings bank.
1i) A state or federally chartered credit union.

,&iv) Any other state or federally chartered lending institution or requlated affiliate or regulated subsidiary of any
entity listed in this subparagraph or subparagraphs (3 to (iii).

(v) An insurance com%any,authorized to do business in this state pursuant to the insurance code of 1956, Act No. 218
of the Public Acts of 1956, bieing sections 500.100 to 500.8302 of the Michigan Compiled Laws.

56vi% A motor vehicle finance com an¥ subject to the motor vehicle finance act, Act No. 27 of the Extra Session of
1950, being sections 492.101 to 492.141 of the Michigan Compiled Laws, with net assets in excess of $50,000,000.00.

(1'ii) A foreign bank.
(viii) A_retirement fund re%ulated pursuant to state law or a pension fund regulated pursuant to federal law with
net assets in excess of $50,000,000.00.

(ix) A state or federal agency authorized by law to hold a security interest in real property or a local unit of
government holding a reversionary interest in réal property.

(x). A nonprofit tax exem%t or(I;anization created to promote economic development in which a majority of the
organization’s assets are held by a focal unit of government.

(xi) Any other person who loans money for the purchase of or improvement of real property.
(ril) Any person who retains or receives a security interest to service a debt or to secure a performance obligation.

(9 “Local health department” means that term as defined in section 1105 of the public health code, Act No. 368 of
the Public Acts of 1978, being s. .tion 333.1105 of the Michigan Compiled Laws.

(u) “Local unit of government” means a county, ciéy township, or viIIacI;e, an agency of a local unit of government,
an authority or any ofher ?ubllc body or entity created by or pursuant to state law. Local unit of government does not
include the’slate or federal government or a state or federal agency.

—~ o —— ——

_ (\Q _“Operator” means a person who is in control of or responsible for the operation of a facility. Operator does not
include either of the following:

() A person who holds indicia of ownership primarily to protect the person’s security interest in the facility, unless
that person participates in the management of the facility as described In section 20101a.

(if) A person who is acting as a fiduciary in compliance with section 20101,
(w) “Owner” means a person who owns a facility. Owner does not include either of the following:

(i) A person who_holds indicia of ownership primarily to protect the person’s security interest in_the facility,
including, but not limited to, a vendor’s interest under a récorded land contract, unless that person participates in the
management of the facility as described in section 20101a.

(if) A person who is acting as a fiduciary in compliance with section 20101b.

(x) “Permitted release” means 1 or more of the following:

(i) A release in compliance with an applicable, legally enforceable permit issued under state law.
(ii) A lawful and authorized discharge into a permitted waste treatment facility.

(i) A federalg ermitted release as defined in the comprehensive environmental response, compensation, and
liability act of 1980, Public Law 96-510, % Stat. 2767.

.. (y) “Release” includes, but is nat limited to, any spilling, leaking, pumping, pouring, emitting, emptying, discharging
injecting, escaping, leaching, dumping, or disposirig of a hazardous substance into the environment, or the abandonment
or discarding of barrels, containers, and other closed receptacles containing a hazardous substance. Release does not
include any of the following:

(1) Arelease that results in exposure to persons solely within a workplace, with respect to a claim that these persons
may assert against their employers.

(if) Emissions from the engine exhaust of a motor vehicle, rolling stock, aircraft, or vessel.

_ (i) A release of source bg-product or special nuclear material from a nuclear incident, as those terms are defined
in the atomic energy act of 1954, chapter 1073, 68 Stat. 919, if the_release is subject to requirements with respect to
financial protection established bv the nuclear regulatorg commission under section 170 of chapter 14 of title I of the
atomic energy act of 1954, chapter 1073, 71 Stat. 576, 42 U.S.C. 2210, or any release of source hy-product or special
nuclear matérial from any processing site deS|Fnated under section 102(%1) of title I or 302(a) oftitle 111 of the uranium
mill tailings radiation control act of 1978, Public Law 95-604, 42 U.S.C. 7912 and 7942
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(iv)  If applied according to label directions and according to generally accepted agricultural and mana?ement
practices, the application of a fértilizer, soil conditioner, agronomically applied manure, or a pesticide, or a combinafion

of these substances, As used in this subparagraph, fertilizér and soil conditioner have the meaning given to these terms
in part 85, and pesticide has the meaning given to that term in part 83,

&z) “Remedial action” includes, but is not limited to, cleanup, removal, containment, isolation, destruction, or
treatment of a hazardous substance, released or threatened to be released into the environment, monitoring,
maintenance, or the taking of other actions that may be necessary to prevent, minimize, or mitigate injury to the public
health, safety, or welfare, or to the environment.

(aa) “Remedial action plan” means a work plan for performing remedial action under this part.

(bb) “Response activity” means evaluation, interim response activity, remedial action, or the taking of other actions
necessary to, protect the ‘public health, safety. or welfare, or the environment or the natural resources. Response
activity also includes health assessments or health effect studies carried out under the supervision, or with the approval
of, the department of public health and enforcement actions related to any response activity.

(cc) “Respanse activity costs” or “costs of response activity” means all costs incurred in taking or conducting a
response activity, including enforcement costs.

%id) “Security interest” means any interest, including a reversionary. interest, in real property created or
established for the purpose of securln% a loan or other obligation. Security”interests include, but are not limited to,
mortgages, deeds of trusts, liens, and fitle pursuant to lease financing transactions. Security interests may also arige
fromtransactions such as sale and leasebacks, conditional sales, installment sales, trust receipt transactions, certain
assignments, factoring agreements, accounts receivable financing arrangements, conmc};nments, or any other transaction
In which evidence of titlé is created if the transaction creates orestablishes an interest in real property for the purpose
of securing a loan or other obligation.

(ee) “Site” means the location of environmental contamination.

ﬁff) “Threatened release” or “threat of release” means any circumstance that may reasonably be anticipated to cause
a release.

. (2) . Asused in this_part, the phrase “a person who Is liable” includes a person who.is described as be,in(I; subject to
liability in section 20126. The phrase “a person who is liable” does not presume that liability has been adjudicated.

Sec. 20101a, (1) Fo_r_pu,rposes of this part, a lender holding a security interest in a facility participates in the
management of the facility if that lender engaﬁes in acts of facility management that constitute actual participation in
the management or operational affairs of a facility and that exceed the mere capacity to influence, or ability to, influence,
or the unexercised [I%h’[ to control facility operations. A lender holding a Security interest Is partlupat!n? In the
management of a facility, while the borrower is still in possession of the facility encumbered by the security interest, if
the lender holding a security interest does any of the following:

(a) Exercises decision making control over the borrower’s environmental compliance.
(b) Undertakes responsibility for the borrower’s hazardous substance handling or disposal practices.

(c) Exercises control at a level comparable to that of a manager of the borrower’s enterprise, such that the holder
has_assumed or manifested responsibility for the overall management of the enterprise encompassing the day-to-day
decision making of the enterprise with réspect to either or both™of the following:

(1) Environmental compliance.

éu) All or substantially all, of the operational aspects of the. enterprise other than environmental_compliance. As
used in this subparagraph, “operational aspects of the enterprise” includes functions such as that of facility or plant
mana?er, operations manager, chlef,oPeratlng officer, or chief executive officer. Operational aspects of the enterprise

do not include the financial or administrative asPects of the enterprise such as that of credit manager, accounts payable

or receivable manager, personnel manager, controller, chief financial officer, or similar functions.

0(_2) For purposes of this part, the following do not constitute participation in the management of a facility by a lender
holding a security interest In the facility:

() The mere capacity to influence, or ability to influence, or the unexercised right to control facility operations.
(b) An act or omission prior to the time that indicia of ownership are held primarily to protect a security interest.

() Undertaking or requiring an environmental inspection of the facility in which indicia of ownership are to be_held,
Or requiring a prospective borrower to undertake response activities at a facility or to comPIy or come, into compliance,
whether prior or subsequent to the time that indicia of ownership are held primarily to protect a security interest, with
any applicable law, rule, or regulation.

(d) Actions that are consistent with holding ownership indicia primarily to protect a security interest. The authority
of the lender holding a security interest to take such actions may, but need not, be contained in contractual or other
documents specifying requiréments for financial, environmerital, and other warranties, covenants, conditions,
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representations, or. Promi_ses from the borrower. Loan policing and workout activities cover and include all activities up
to foreclosure and its equivalents.

(&) Engaging in policing activities prior to foreclosure if the lender holding a security interest dges not by such
actions participate in the management of the facility as described in subsection (I)(a% to (fc). Permissible actions include,
but are not limited to, requiring the borrower to undertake response activities at the facility durln? the term of the
security interest; requiring the borrower to comply or come into compliance with applicable federal, state, and local
environmental and other laws, rules, and requlations during the term of the security interest; and securln% Or exercising
authority to monitor or inspect the facility in which indicia of ownership are maintained, including on-site inspections,

or the borrower’s business or financial condition, during the term of the security interest. A lender holding a security
interest that engages in workout activities prior to foréclosure and its equivalents will remain within the exemption 1f
the lender holdinga security interest does not by such action participate in the management of the facility.

_ (3) As used in this section, “workout” refers to those actions by which a lender holdln% a security interest, at any
time prior to foreclosure or its equivalent, seeks to prevent, cure, or mitigate a default by the borrower or obligor or to
preserve, or prevent the_diminution of, the value of the security. Workout activities include, but are not limited to,
restructuring or renegotiating the terms, of the security interest; requiring payment of additional rent or interest:
exercising forbearance; requiring or exercising rights pursuant to an assignment of accounts or other amounts owing to
an obligor; requiring or exerusmg},rlght_s pursuant to an escrow agreement pertaining to amounts owing to an obligor;
and providing specific or general Tinancial or other advice, suggestions, counseling, or guidance.

Sec. 20101h. (1) A lender or other person who has not Participated in the management of a property as described in
section 20101a prior to assuming ownership or control of the p_ropertk/ as a fiduciary, as defined by’section 5 of the
revised probate code, Act No. 642 of the Public Acts of 1978, beln? section 700.5 of the Michigan Compiled Laws, or in
arepresentative capacity for a disabled person under section 495 of Act No. 642 of the Public Acts of 1978, being section
700.495 of the Mlchlgan Compiled Laws, and that is acting or has acted in a capacity permitted by the revisedprobate
code, Act No. 642 of the Public Acts of 1978, being sections 700.1 to 700.993 of thie Michigan Compiled Laws, is not
Peﬁsonally liable as an owner or operator of the property under this part. This subsection does not do either of the
ollowing:

a) Relieve the fiduciary from personal liability as the result of the fiduciary’s assumption of personal liability, or
negligence, gross negligence, or reckless, willful, or intentional misconduct,

([b) Prevent claims agamst the assets that are part of or all of the estate or trust that containg the facility; any other
estate or trust of the decedent grantor, ward, or other person whose estate or trust contains the facility that is
administered by the lender or other person; or any other estate or trust of the decedent, grantor, ward, or other person
whose estate or trust contains the facility. Such claims may be asserted against the fiduciary in its representative
capacity, whether or not the fiduciary is personally liable.

(2).A lender that has not participated in the management of a property as described in section 20101a prior to
assuming ownership or control of the property in a fiduciary capacity, and under a fiduciary agreement entered into on
or beforé August 1, 1990 owns or controls the' property in afiduciary capac%)é that is autharizéd by the banking code of
1969, Act No: 319 of the Public Acts of 1969, being sections 487.301 to 487.598 of the Michigan Compiled Laws, or the
national bank act, chapter 106, 13 Stat. 99, is not personally liable as an owner or operator of the property under this
part. This subsection does not do either of the following;

f_a) Relieve the fiduciary from Eersonal, liability as the result of the fiduciary’s assumption of personal liability,
negligence, gross negligencé, or reckless, willful, or'intentional misconduct.

() Prevent claims agamst the assets that are part of or all of the estate or trust that containg the facility: any other
estate _or trust of the decedent, grantor, ward, or other person whose estate or trust contains the facility that is
administered by the lender: or any other estate or trust of the decedent, grantor, ward, or other person whose estate
or trust contairis the facility. Such claims may be asserted against the fiduCiary in its representative capacity, whether
or not the fiduciary is personally liable.

(3).A lender that has not participated in the management of a property as described in section 20101a prior t
assuming ownership or control of the property in a fiduciary capacity, and pursuant to a fiduciary agreement entered
Into after August L 1990 owns or controls the property in a fiduciary cagacny that is authorized by Act No. 319 of the
Public Acts of 1969, or the national bank act chapter 106, 13 Stat. 99, that has served only in an administraive,
custodial, or financial capacity with respect to the property, and has not exercised sufficient involvement to control the
owner’s or operator's handling of a hazardous substance, is not personally liable as an owner or operator of the property
under this part. This subsection does not do either of the following:

fa) Relieve the fiduciary from Eersonal, liability as the result of the fiduciary’s assumption of personal liability,
negligence, gross negligence, or reckless, willful, or’intentional misconduct,

(b) Prevent claims against the assets that are part of or all of the estate or trust that containg the facility; any other
estate or trust of the decedent, grantor, ward, or other person whose estate or trust contains the facility that is



administered by the lender; or any other estate or trust of the decedent, grantor, ward, or other person whose estate
or trust contairis the facility. Such claims may be asserted against the fiduCiary n its representative capacity, whether
or not the fiduciary is personally liable.

Sec. 20102. The legislature hereby finds and declares:

a) That there exist in this state certain facilities containing hazardous substances that pose a danger to the public
health, safety, or welfare, or to the environment of this state.

%)) That there is a need to provide for a method of eliminating the danger of environmental contamination caused
by the existence of hazardous substances at facilities within the state.

¢) That it is the purpose of this part to provide for appropriate response activity to eliminate unacceptable risks to
IC health, safety, or'welfare, or to the environment from environmental contamination at facilities within the state.

pu
(d) That there is a need for additional administrative and judicial remedies to supplement existing statutory and
common law remedies.

_ . (e) That the responsibility for the cost of response activities pertaininﬁ to a release or threat of release and repairing

injury, destruction, or loss to natural resources caused by a release or threat of release should not be placed upon the

P#-bl'c e%«:ept when funds cannot be collected from, or a response activity cannot be undertaken by, a person liable under
IS part.

(f) That liability for response activities to address environmental contamination should be imposed upon those
persons who are responsible for the environmental contamination.

(g) That to the extent possible, consistent with requirements under this part and rules promulgated under this part,
response activities shall be undertaken by persons liable under this part.

%h) That this part is intended to provide remedies for facilities Rosmg any threat to the public health, safety, or
welfare, or to the environment, regaraless of whether the release or threat of rélease ofa hazardous substance occurred
before or after October 13, 1982, the effective date of the former environmental response act, Act No. 307 of the Public
Acts of 1982, and for this purpose this Part shall be given retroactive application. However, criminal and civil penalties

provided in this part shall apply to violations of this"part that occur after July 1, 199L.

(i) That a facilitﬁ that is owned by the federal g}overnment, the state, or a local unit of government, or a facility
where a release or threat of release is caused by the Tederal government, the state, or a local unit of government, should
not be treated differently in terms of the expenditure of money for response activities than any facility.

(j) That if a person who is liable under section 20126 is the state or a local unit of government, this part should be
f_n{ﬁrceddby thet_attoggf 6general and the department in the same manner as it would be for any other person who is
lable under section .

(k). That this part is not intended to impose ﬁenalties or exemplary damages upon parties conducting response
activities pursuant to a decree or order to which the United States is a party.

() That this part is intended to foster the redevelopment and reuse of vacant manufacturing facilities and abandoned
industrial sites that have economic development potential, if that redevelopment or reuse assures the protection of the
public health, safety, welfare, and the environment.

(m) That it is the intent of the legislature that, in implementing this part, the department shall act reasonably in its
exercise of professional judgment.

=

Sec. 20102a. (1) Notwithstanding any other provision of this part, the following actions shall be governed by the
provisions of this part that were in effect on May 1, 1995:

t(a) Any judicial action or claim in bankruptcy that was initiated by any person on or hefore May 1, 1995 under this
.

(b) An administrative order that was issued on or before May 1, 1995 pursuant to section 20119,
() An enforceable agreement with the state entered into on or before May 1, 1995 by any person under this part.

~ (9 For Jaurposes of this section, the provisions of this part that were in effect on May 1, 19% are hereby
incorporated by reference.

() Notwithsta_ndingi subsection (1), upon request of a person imﬁleme_ntin response activity, the department shall
approve changes in a plan for response activity to be consistent with sections 20118 and 20120a.

Sec. 20104, (1) The department shall coordinate all activities required under this part and shall promulgate rules to
provide for the performance of respanse activities, to provide for the assessment of damages for injury to, destruction
of, or loss of natural resources resulting from a release, and to implement the powers and duties of the department
under this part, and as otherwise necessary to carry out the requirements of this part.
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_(2) Claims for natural resource damages may be pursued prior to promulgation of rules but only in accordance with
principles of scientific and economic validity and reliability. Contingent nonuse valuation methods or similar nonuse
valuation methods shall not be utilized and damages shall it be recovered for nonuse values unless and until rules are
promulgated that establish an appropriate means of determining such damages.

(3) A contingent nonuse valuation method or similar nonuse valuation method shall not be utilized for natural
resource damage calculations unless a determination is made hy the department that such a method satisfies Prlnmples
of sientific and economic validity and reliability and rules for utilizing a contingent nonuse valuation method or a
similar nonuse valuation method are subsequently promulgated.

(4) The provisions in this section related to natural resource damages as added by the 1995 amendatory act that
ia\;lnenﬁield t1g|9553ectlon do not apply to any judicial or administrative action or claim in bankruptcy initiated on"or before
arch 1, 1995,

Sec. 20105. (1) The department shall do all of the following:

(@) Upon discovery of a site, identify and evaluate the site for the purpose of assigning to the site a priority score
for response activitieS. Upon assignment to the site of a priority score for respanse activity, the site_shall retain the
same score assminment unless a substantial body of data is provided to or available to the department indicating to the
department that a substantial change in the score is warranted, and a person requests rescoring for a site during the
annual putbllc comment period following the publication of the list, or the department determines that rescoring is
appropriate.

(b) Develop 1 or more numerical risk assessment models for assessing the relative present and potential hazards
0sed to the public health, safety, or welfare, or to the environment by each site |dent|f|ed,[)ursuant, {0 subdivision (a).
he model, or models if more than 1is develoRed shall provide a fair and objective site specific numerical score

designating the relative risk posed to the public heaith, safety, or welfare, or to the environment of each site.

(¢) Include in rules, promulgated under this part the numerical risk assessment model or models if more than 1 is
developed. The numerical risk assessment model or models shall be reviewed annually by the department to identify
potential improvements.

(d) Except as provided in subsection (92, submit to the legislature in November of each fourth Year a list strictly
derived from the numerical risk assessment model or models provided for in this section that does all of the following:

1) Includes all sites.

(
iil) Cate%orizes sites according to the response activity at the site at the time of listing and according to categories
established Dy rules.

(iii) Indicates whether the owner of a site is the federal government, the state, or a local unit of government.

(iv) Indicates a change in the status of a site since the last previously prepared list.

(e% Maintain and make available to the public,uP,on request records regarding sites where remedial actions have been
completed, mcIudlnIg sites where land use restrictions have been imposed, if the records are not otherwise protected
from disclosure by faw.

(f) Submit the list for public hearings geographically dispersed throughout the state, These hearings shall be
completed at least 30 days before the governor’s annual budget recommendations to the legislature.

(9) Report to the quislature and the governor those sites that have been removed from the list pursuant tq this
secHonf ?ﬁd r,lgles promulgated under this part and the source of the funds used to undertake the response activity at
each of the sites,

(h). Publish a notice each fourth year in the Michigan re?ist_er of the availability of, and submit to the standin
committees of the senate and the houSe of representatives that primarily consider isstes pertaining to the protection 0
natural resources and the environment, a report describing the response activity that is undertaken at each site where
response activity is or has occurred during the reporting périod and the nature of the contamination that resulted in the
necessity for that response activity.

(2).Following July 1, 1991, if the department has information identifying the owner of property that may be listed
as a Site, the départment shall_ make reasonable efforts to notify inwriting the, owner of the ﬁrolpert and the local
health department and the municipality in which the site is located prior to including the site on the list. This subsection
does not provide a defense to liability.

(3). A site shall be removed from the list when the department’s review of a site shows that the site does not meet
the criteria specified in rules ?romulgated under this part. A site shall not be removed from this list until any necessary
response activity that meets the standards specified in rules promulgated under this part is complete.

(14) A person maﬁ request that a site be removed from the list by submitting a petition to the department. A petition
shall Include all of the following information:

() A description and history of the site.



() A description of the nature and extent of the environmental contamination that existed at the site at the time
the site was included on the list.

€ A descriPtion of the response activity undertaken to remedy the release or threat of a release, consistent with
rules promulgated under this part, or a description of the investigation conducted that supports the person’s petition
that the site Should be removed from the list without further response activity.

(d) An analysis of the effectiveness of the response activity undertaken to remediate the release or threat of release.
The analysis shall include site specific analytical data that documents the effectiveness of the response activity.

(e) Other site-specific information required by the department.

(5) A person seeking the removal of a site from the list shall prepare and submit to the department the
documentation required by subsection ﬂ4)., If response activities have been conducted by the department at the site, the
department shall prepare ‘the documentation required by subsection (4).

(6) Within 30 days after receipt of the petition, the department shall determine whether a petition submitted under
subsection (4) is administratively complete. Within 60 days after a determination that a petition is admlmstratlve,IY
complete, the petitioner shall be notified by the departmerit of the department’s intent to remove the site from the list,
or the petitioner shall be notified that the petition for removal of the site from the list does not meet the criteria for
removal of the site_from the list as determined by rule. Removal of sites from the list shall be accomplished as part of
the process described in rules promulgated under this part. However, if the department concludes pursuant to
subsection (3) that the circumstances warrant removal of the site from the list before or at the next regularly scheduled
hearing to be held in accordance with rules promulgated under this part, the department shall prepare-a notice of intent
to remove the site from the list. A notice of intent shall include information considered appro?rlate by the department
and shall be published in at least 1 newspaper of general circulation that serves_the area of the site and the notice of
intent shall be provided to the local health department and the municipality in which the site is located. Public comment
on the notice of intent to remove the site from the site list shall be accepted for a period of not less than 30 days from
the date of publication. The department may hold a public hearing on the proposed action.

ﬁ?) The department shall make a final determination whether to include the site on the next list. The department
shall consider any comments received in response to the notice described in subsection (6).

(8) The department shall notify the person that requested that the site be removed from the list, the local health
department, and the municipality”in which the_site is located of the decision within 45 days of the end of the public
comment period provided for in the notice published pursuant to subsection (6).

(9) If the department provides the information required to be included on the list prepared under this section on a
computer data hase that is accessible througfh public access computer terminals in each county in the state, the
department need not prepare a printed copy of the list.

(10) As used in this section, “list” means the list described in subsection (1)(d).

Sec. 20105a. The department shall ar_muaII)é compile a list of sites that are receiving state funds to conduct response
?Ctl_vlltltes. This list shall be arranged in alphabetical order. The department shall ‘annually submit this list to the
egislature.

Sec. 20107. A person who willfully tears down, removes, or_destroys any sign oy notice warning of the presence of
hazardous substances or marking boundaries of a facility subdect to “response” activity under this part is quilty of a
misdemeanor punishable by imprisonment for not more than 90 days or a fine of not miore than $500.00, or both.

Sec. 20107a. (1) A person who owns or operates ﬁro erty that he or she has knowledge is a facility shall do all of the
following with respect to hazardous substances at the tacility:

(a) Undertake measures as are necessary to prevent exacerbation of the existing contamination.

(b) Exercise due care by undertaking res?onse activity necessary to mitigate unaccegt_able exposure to hazardous
substances and allow for the intended use of the facility in'a mannerthat profects the public health and safety.

() Take reasonable precautions against the reasonably foreseeable acts or omissions of a third party and the
consequences that foreseeably could result from those acts or omissions.

(2) Notwithstanding any other provision of this part, a person who violates subsection (1) is_liable for response
activity costs and natural résource ama?_es attributable to any exacerbation of existing contamination and any fines or
penalties imposed under this part resulting from the violation of subsection (1) but Is not liable for performance of
additional response activities unless the person is otherwise liable under this part for performance of additional
respiJ(Qnse al_ct%vmes. The burden of proof in a dispute as to what constitutes exacerbation shall be borne by the party
seeking relief.

(3) Compliance with this section does not satisfy a person’s obligation to perform response activities as otherwise
required under thH part,



548 Subsection (1) does not appI?/ to the state or to a local unit of government that is not liable under section
201 (3)(a%z (h), (c), or S:)) or to a local unit of government that acquired property bY urchase, ?Ift, transfer, or
gg?gg(rg)rzg)lon prior to the effective date of this section or to a person who is exémp y under section

() Subéection (1) does not apply to a person who is exempt from liability under section 20120(3)(c) or (d) except with
regard to that person’s activities t the facility.

Sec. 20112a. Within 2 years after the effective date of this section and biennially thereafter, the department shall
report to the Ieglslat,ure on the effectiveness of the amendatorY act that added this section in restoring_the economic
value of sites of environmental contamination. The report shall include but not be limited to an examination of the
effectiveness of the ca,teqorlcal cleanup, criteria and liability provisions in encouraging the_ redevelopment of sites of
environmental contamination. In preparing this report, the department shall consult'thé chairpersons of the senate and
house of rethresentatlves standing committees with jurisdiction over issues pertaining to natural resources and the
environment.

rom liabili

Sec. 20113, (1) Money required to_pay for response activities recommended under this part and to reimburse state
departments and agencies for expenditures for those purposes shall be appropriated from the fund and any other source
the legislature conSiders necessary to implement the requirements of this part.

(2) Money from the fund shall be appropriated onLy for response activities at facilities that have been subjected to
the risk assessment process described in section 20105

(3) The fund may be used for match, operation, and maintenance purposes as required under the comprehensive
environmental response, compensation, and liability act of 1980, Public Law 96-510, 94 Stat. 2767, and under subtitle |
of the solid waste disposal act, title Il of Public Law 89-272, 42 U.S.C. 6991 to 699Li.

(4) The ?overnor shall recommend an annual appropriation for the fund in his or her annual budget recommendations
to the legislature.

Sec. 20114, (1) Except as provided in subsection 848 an owner or operator of property who has knowledge that the
property is a facility and who'is liable under section 20126 shall do all of the following:

() Determine the nature and extent of a release at the facility.

(h) Repart the release to the department within 24 hours after obtaining knowledgle of the release. The requirements
of this subdivision shall apﬁly to reportable quantities of hazardous substances established pursuant to 40 C.P'R. 3024
and 302.6 (1989), unless thé department establishes throu%h rules alternate or additional reportable quantities as
necessary to protect the public health, safety, or welfare, or the environment.

(c) Immediately stop or prevent the release at the source.

(d) Immediately implement source control or removal measures to remove or contain hazardous substances that are
released after the effective date of the 1995 amendments to this section if those measures are technlcaIIP/ practical, cost
effective, and provide protection to the environment. At a facility where hazardous substances are released after the
effective_date of the 1995 amendments to_this section, and those hazardous substances have not affected groundwater
but are likely to, groundwater contamination shall be prevented if it can be prevented by measures that are technically
practical, cost effective, and provide protection to the environment.

() Immediately identify and eliminate any threat of fire or explosion or any direct contact hazards.

Immediately initiate removal ofa hazardous substance that is in a liquid phase, that is not dissolved in water, and
that has been released.

(9) Diligently pursue response activities necessary to achieve the cleanup criteria specified in this part and the rules
?romulgated under this part, For a period of 2 years after the effective date of the, 1995 amendments to this section,

ines and penalties shall not be imposed under this part for a violation of this subdivision.
(h) Upon written request by the department, take the following actions:

(i) Provide a plan for and undertake interim response activities.

(it) Provide a plan for and undertake evaluation activities.

(iii{ Take any other resPonse activity determined by the department to be technically sound and necessary to
protect the public health, satety, welfare, or the environment.

_(iv) Submit to the department for approval a remedial action plan that, when implemented, will achieve the cleanup
criteria specified in this part and the rules promulgated under this part.

(v) Implement an approved remedial action plan in accordance with a schedule approved by the department
pursuant to this part.
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(2) A person may undertake response activity without prior approval by the department unless that response
activity is being done pursuant to an administrative order or agreement or judicial decree which requires prior
department approval. Any such action shall not relieve any person of liability for further response activity as may be
required by the department.

(31 Except as provided in subsection (42, a person who holds an easement interest in a portion of a property who has
know ed?e_ that there may be a release within that easement shall report the release to the department within 24 hours
after obfaining knowledge of the release. Unless the department establishes through rules alternate or additional
reportable quantities as necessary to protect the public health, safety, or welfare, or the environment, this subsection
shall apply to reportable quantitiés of hazardous substances establishied pursuant to 40 C.F.R. 3024 and 302.6 (1989).

f_4) The requirements of subsections fl) and (3) do not apply to a permitted release or a release in compliance with
applicable federal, state, and local air pollution control laws.

(5) Upon a determination by the department that a person has completed all _resPo_nse activity at a facility pursuant
to an aEp,roved remedial action” plan prepared and implemented in compliance with this part and'the rules ?,romulgated
under this part, the department, upon reguest of a person, shall execute and ﬁ)resent a document stating that all
response activities required in the approved remedial action plan have been completed.

(6) An owner or operator of a facility from which a hazardous substance is released that is determined to be
rei)ortable_ under subsection (I%(b), other than a permitted release, who fails to notify the department within 24 hours
after obtaining knowledge of the release or who submits in such notification any information that the person knows to
be false or misleading, is subject to a civil fine of not more than $25,000.00 for each day in which the violation occurs or
the failure to cor_nﬁly continues. A fine imposed under this subsection shall be based upon the seriousness of the violation
and any good faitn efforts by the violator to comply with this subsection.

(7) This section does not do either of the following:
(a) Limit the authority of the department to take or conduct response activities pursuant to this part.
(b) Limit the liability of a person who is liable under section 20126.

(8) Any request for apﬂroval of a plan shall be granted or denied within 6 months of submittal of the information
necessary or required for the department to make its decision. If the department does not approve the plan, the reasons
for the denial shall be provided by the department in writing with a complete and specific statement of the conditions
Or requirements necessary to obtain approval. The departmeént may not add additional items to this statement after it
has been issued. Failure of the department to act within the speCified time period shall result in the request being
consicdered approved. The time frame for decision may be extended by the mutual consent of the department and the
person submitting the plan.

Sec. 20114a. A person who, after the effective date of this section, is responsible for an activity causing a release in

excess of the concentrations that satisfy the criteria established pursuant to section 20120a{|)(fa) through (&), as

aPpro riate for the use of the property, 1s subject to a civil fine as provided in this_part unless a fine or pénalty has

already been imposed for the release Under another part of this act. However, a civil fine shall not be imposed Under

mgs secttlon against a person who made a good faith effort to prevent the release and to comply with the provisions of
is part.

Sec. 20115. (1) The department, upon confirmation of a release or threat of release of a substance that is requlated
by the department of agriculture, shall notify the department of agriculture. The department shall consult with the
department of agriculture in the developmerit of response activities if a release or threat of a release of a substance
re?ulated by the department of agriculture occurs. The department of agriculture shall provide to the dei)a,rtment
information necessary to identify substances regulated by the department of agriculture. This information shall include
but is not limited to the list of state registered pesticides.

(2. As used in this section, “substance regulated by the department of agriculture” means a fertilizer or soil
conditioner as defined in part 85, or a pesticide as defined in"part 83.

Sec. 20116. (1) A person who_has knowledge or information or is on notice through a recorded instrument that a
parcel of hig or her real property is a facility shall not transfer an interest in that real property unless he or she proviges
Wwritten notice to the purchaser or other pérson to which the property is transferred that the real property is a facility
and discloses the general nature and extent of the release.

32) The owner of real property for which a notice required in subsection (1) has been recorded may, upon comPIetion
of all response activities for the facility as approved by the department, record with the quISIE[ of deeds for the
approlp{lzéte county a certification that all response activity required in an approved remedial action plan has been
completed.
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(3) . Aperson shall not transfer an interest in real property unless the person fully discloses any land or resource use
restrictions that ap?_ly to that real property as a part of remedial action that has heen or is being implemented in
compliance with section 20120a.

Sec. 20117. (1) To determine the need for response activity or selecting or .takin(ﬁ; a response activity or otherwise
enforcmg\ this part or a rule promulgated_under this part, the directors or their authorized representatives may upon
reasonable notice require a person to furnish any information that the person may have relating to any of the following:

a) The identification, nature, and quantity of materials that have been or are generated, treated, stored, handled,
or disposed of at a facility or ti-ansported to & facility.

(b) The nature or extent of a release or threatened release at or from a facility.
(2) Upon reasonable notice, a person required to furnish information pursuant to subsection (1) shall either:

(‘a) Grant the directors or their authorized representatives access at all reasonable times to any place, property, or
location to inspect and copy the related information.

(b) Copy and furnish to the directors or their authorized representatives the related information,

(3) If there is a reasonable basis to believe that there may be a release or threat of release, the directors or their
?ultlhor_lzed representatives have the right to enter at all reasonable times any public or private property for any of the
ollowing purposes:

(a) Identifying a facility.
(b) Investigating the existence, origin, nature, or extent of a release or threatened release.

(c) Inspecting, testing, taking photographs or videotapes, or sampling of any of the following: soils, air, surface
water, groundwater, suspected hazardous substances, or any containers or labels of suspected hazardous substances.

(d) Determining the need for or selecting any response activity.
(e) Taking or monitoring implementation of any response activity.

(4) A person that enters Rubllc or private property pursuant to subsection (3) shall present credentials; make a
reasonable effort to contact the person in charge of the facility or that ﬁerson’s designee; describe the nature of the
activities authorized under subsection (3) to be uUndertaken: and inform the person that is in charge of the facility that
he or she is entitled to participate in the collection of split samples, and is entitled to a copy of the results of any analysis
of samples and a copy of any_photograph or videotape taken. The person in charge or his or her agent may accompany
the directors or their authorized representatives during the activities authorized under subsection (3) that take place
and may participate in the collection of any split s_amples on the property. The absence or unavailability of the Pe[son
in charge or that person’s agent shall not delay or limit the authority of the directors or their authorized representatives
to enter the property or proceed with the acfivities authorized under subsection (3).

, (52 If the directors or their authorized representatives obtain any samples, before leaving the property they shall
ive o the person in charge of the pro?erty from which the samplés were obtained a receipt describing the sample.
copy of the results of any analysis of the Samples shall upon request be furnished promptly to the person in charge.
tAhcopy of any phhotograph 0r vidéotape taken pursuant to subsection (3)(c) shall upon request be furnished promptly to
e PErson in charge.

(fi) All inspections and investigations undertaken by the directors or their authorized representatives under this
section shall be completed with reasonable promptness.

(7).If refused entry or. information under subsections ‘
?altlhetlng and entry authority provided in this section, the attorney general, on
Ollowing:

() Petition the court of appropriate jurisdiction for a warrant authorizing access to property or information
pursuant to this section.

(bz Commence a civil action to compel compliance with a request for information or entry pursuant to this section,
to authorize information gathering and entry provided for in this section, and to enjoin interference with the exercise
of the authority provided'in this section.

(8% In a civil action brought pursuant to subsection (7), if there is a reasonabe basis to believe there may be a release
or a threatened release, the"court shall in the case of interference or noncompliance with information requests pursuant
to subsection (1), or with entry or inspection requests pursuant to subsection (3), enjoin interference with and direct
com_PIlance with the requests Unless the defendant establishes that, under the circumstances of the case, the request is
arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law.

(9?1 In a civil action brought pursuant to subsection, (7), if there is a reasonable basis to believe there ma?{ be a release
or a threatened release, the court may assess a civil fine not to exceed $25,000.00 for each day of noncompliance against
a person that unreasonably fails to comply with subsection (1), (2), or (3).

1) to (4), for the Blejrr]%oses

of enforcing the information
If of the s

tate, may do either of the
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(101 Information obtained by the directors or their authorized representatives as authorized under subsection (l% or
g) shall be available to the public to the extent Prowded by the freedom of information act, Act No. 442 of the Public
cts of 1976, beln?, sections 15,231 to 15.246 of the Mlchlg}an Compiled Laws. A person who provides information
pursuant to subsection gl) or (2), or the person in charge ot a facility at which photographs or videotapes are taken
pursuant to subsection (2, may designate the information that the pefson believes to bé entitled to protection as if the
Information was exempt rom disclosure ag beln% either trade secrets or information of a Eerso_nal natyre under section
13(1)(a) or (g) of the freedom of information act, Act No. 442 of the Public Acts of 1976, being section 15.243 of the
Michigan Compiled, Laws, and submit that specifically designated information separately from other information
required to be provided under this section.

(11) Notwithstanding subsection (10), the foIIowin? information obtained by the directors or their authorized
representatives as required by this section shall be avaifable to the public:

(a) The trade name, common name, or generic class or category of the hazardous substance.

(b? The physical properties of a hazardous substance, including its hoiling point, melting point, flash point, specific
gravity, vapor density, solubility in water, and vapor pressure at 20 degrees Celsius.

_ (cg_The hazards to the public health, safety, or welfare, or the environment posed by a hazardous substance,
including physical hazards, such as explosion, and potential acute and chronic health hazards.

() The dpotential routes of human exposure to the hazardous substance at the facility being investigated, entered,
or inspected under this section.

(e) The location of disposal of any waste stream released or threatened to be released from the facility.
(f) Monitoring data or analysis of monitoring data pertaining to disposal activities related to the facility.
() Hydrogeologic data.

(h) Groundwater monitoring data.

(12) To collect information for the purpose of identifying persons who are liable under section 20126 or to otherwise
enforce this part or a rule promulgated under this part; the attorney general may by administrative subpoena require
the attendance and testimony of witnesses and production of,Papers, reports, documents, answers to questlons, and
other information the attorney qeneral considers necessary. Witnesses shall be Rald the same fees and mi eaqe that are
paid witnesses in the courts of this state. If a person failS or refuses to obey the administrative su%poena, he circuit
court for the countg of Ingham or for the county in which that person resides has jurisdiction to order that person to
comply with the subpoena. A failure to obey the order of the court is punishable by the court as contempt.

(13) As used in this section, “information” includes, but is not limited to, documents, materials, records, photographs,
and videotapes.

. Sec., 20118, (1% The department may take response activity or approve of response activity proposed by a person that
is consistent with this part and the rules promulgated under this part relating to the selection and implementation of
resPonse activity that the department concludes 1s necessary and appropriate to protect the public health, safety, or
welfare, or the énvironment.

(2) Remedial action undertaken under subsection (1) at a minimum shall accomplish all of the following:
() Assure the protection of the public health, safety, and welfare, and the environment.

() Exceﬁt as otherwise ﬁrovided in subsections (52 and (6), attain a degree of cleanup and contro] of hazardous
substances that complies witn all applicable or relevant and appropriate requirements, rules, criteria, limitations, and
standards of state and federal environmental law.

(c) Except as otherwise provided in subsections (5) and (6), be consistent with any cleanup criteria incorporated in
rules promulgated under this part.

(3) The cost effectiveness of alternative means of complying with this section shall be considered by the department
only in selecting among alternatives that meet all of the Criteria of subsection (2).

(4) Remedial actions that J)ermanently and significantly reduce the volume, toxicity, or mobility of the hazardous
substances are to be preferred.

&?} The department may select or approve of a remedial action plan meeting the criteria provided for in section
20120a that does not attain“a degree of control or cIeanuF of hazardous substances that complies with R 299.5,705(52_ or
R 299.5705(6) of the Michigan administrative code, or hoth, if the department makes a finding that the remedial action
IS Broteptlve of the public health, safety, and welfare, and the environment. Notwithstanding any other provision of this
sunsection, the department shall not approve of a remedial action plan that does not attain a degree of control or cleanup
of hazardous substances that pomlolles with R 299.5705(5) or R _99.570556) of the Mlchlgan administrative code if the
remedial action plan is being implemented bY a person who is liable under section 2012 and the release was grossly
negligent or intentional, unless attaining that degree of control is technically infeasible, or the adverse environmental
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impact of implementing a remedial action to satisfy the rule would exceed the environmental benefit of that remedial
action.

gg A remedial action plan m_aK_ be selected or approved pursuant to subsection (5) with regard to R 29.9,57_05(52, or
R2 .5705{6{, or both, of the Michigan administrative code, If the department determines, based on the administrative
record, that L or more of the following conditions are satisfied:

) tC_:orlnpliance with R 299.5705(5) or R 299.5705(6), or both, of the Michigan administrative code is technically
impractical.

#b) The remedial action selected or approved will, within a reasonable period of time, attain a standard of
peg ormance that is equivalent to that required under R 299.5705(5) or R 299.5705(6) of the Michigan administrative
code.

(c% The adverse environmental impact of implementing a remedial action to satisfy R 299.5705(5) or R 299.5705(6),
or both, of the Michigan administrative code would exceed the environmental benefit of the remedial action.

(d) The remedial action ?rovi_des for the reduction of hazardous, substance concentrations in the aquifer through a
naturally occurring process that is documented to occur at the facility and both of the following conditions are mef:

1) It has been demonstrated that there will be no adverse im?act on the environment as the result of migration of
the hazardous substances during the remedial action, except for that part of the aquifer specified in and approved by
the department in the remedial action plan.

(i) The remedial action includes enforceable land use restrictions or other institutional controls necessary to Prevent
unac%epltablte rlsklfrom exposure to the hazardous substances, as defined by the cleanup criteria approved as part of the
remedial action plan.

(r).1f the department approves of a remedial action plan pursuant, in part, to subsections (5) and (6), the
administrative record for the facility shall include a complete exPIanatlon of the basis of the department’s decision under
subsections (5) and (6). In addition, the intent of and the basis for the exercise of authority provided for in subsections
(5) and gbj) shall be part of an analysis of the recommended alternatives if 1is required pursuant to R 299.5605(1)(a) of
the Michigan administrative code.

_ (18)Aremedial action plan apProved by the department shall include an analysis of source control measures already
implemented or proposed, or both. A remedial action plan may incorporate by reference an analysis of source control
measures provided in a feasibility study.

(9) Any liability a person may have under this part shall be unaffected by a decision of the department pursuant to
subsection (5), (6), or F?), including liability for natural resources damages pursuant to section 20126a(1)(c).

(10) An aquifer monitoring plan shall be part of all remedial action plans that address aquifer contamination. The
aquifer monitoring plan shall include all of the following:

(a) Information addressed by R 299.5519(2)(a) to (1) of the Michigan administrative code.
(b) Identification of points of compliance forjudging the effectiveness of the remedial action.

(c) Identification of points of compliance if standards based on section 20120a(l)(a) are required to be met as part of
the remedial action.

(11) The department may determine that a monltorlnﬁ plan is not required pursuant to subsection (10) if the person
conductln? the, remedial action demonstrates that the horizontal and vertical extent of hazardous substance
concentrafions in the aquifer above those allowed by the criteria based on section 20120a(])(a) will not significantly
increase in the absence of active removal of those hazardous substances from the_aquer. The department’s
determination pursuant to this subsection shall be based on the administrative record and include an explanation of the
basis for the determination.

512) The department shall encourage the use_of innovative cleanup technologies. Before July 1, 1995, the department
shal léndertake 3 pilot projects to demonstrate innovative cleanup technologies at facilities where money from the fund
i used.

Sec. 20119. (1) In accordance with this section, if the department determines that there may be an imminent and
substantial endangerment to the public health, safety, or welfare, or the environment, because of a release or
threatened release, the department may require persons who are liable under section 20126 to take necessary action to
abate the danger or threat.

, FZ) The department may issue an administrative order to a person identifieq by the department as a person who is
liable’ under section 20126 requiring that person to perform response activity relating to a facility for which that person
is liable or to take any other action”required by this part. An order issued under this section shall state with reasonable
specificity the basis for issuance of the order and specify a reasonable time for compliance.

_ (33 Within 30 days after issuance of an administrative order under this section, a person to which the order was
issued shall indicatein writing whether the person intends to comply with the order.
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(4) A person who, without sufficient cause, violates or fails to properly comply with an administi‘ative order issued
under this section is liable for either or both of the following:

(@) A civil fine of not more than $25,000.00 for each day in which the violation occurs or the failure to compl%/
continues. A fine imposed under this subsection shall be based upon the seriousness of the violation and any good fait
efforts by the violator to comply with the administrative order.

(b) Exemplary damages in an amount at least equal tg the amount of any costs of response activity incurred by the
state as a result ofa failure to comply with an administrative order but not more than 3 times the amoint of these Costs.

(5) A person, to which an administrative order was issued under this section and that complied with the terms of the
order, who believes that the order was arbitrary and capricious or unlawful may PE'[IIIOH the department, within 60 days
after com{)letlon of the required action, for reimbursement from the fund for the reasonable costs of the action plus
interest at the rate described in section 20126a(3) and other necessary costs incurred in seeking reimbursement under
this subsection. If the department refuses to grant all or part of the petition, the petitioner may, within 30 days of
receipt of the refusal, file an action aﬂalnst the department in the_court of claims seeking this relief. A failure by the
department either to grant or deny all or an){ part of a petition within 120 days of receipt constitutes a denial of that
Part of the petition, which denial iS reviewable as final agency action in the caurt of claims. To obtain reimbursement,
he petitioner shall establish by a preponderance of the evidence that the petitioner is not liable under section 20126 or
thaf the action ordered was arbitrary and capricious or unlawful, and ‘in gither instance that costs for which the
peltltlonter %eeks reimbursement are feasonable in light of the action required by and undertaken pursuant to the
relevant order.

. Sec. 20120a. (1) The department may establish cleanup criteria and approve of remedial actions in the categories
listed in this subsection. The cleanup category proposed shall be the option of the person proposing the remedial action,
subject to department approval, considering the appropriateness of the categorical criteria to the facility. The
categories are as follows:

(a) Residential.
b) Commercial.
) Recreational.
)
)

(

(c

(d) Industrial.

(e) Other land use based categories established by the department.
(f) Limited residential.
(g) Limited commercial.

(h) Limited recreational.

(i) Limited industrial.

(j) Other limited categories established by the department.

(2) The department may aEprove a remedial action plan based on site specific criteria that satisfy the applicable
requirements of this Part and the rules promulgated under thls,Part. The department shall utilize only reasonable and
relevant exposure pathways in determining the adequa%y of a site specific_criterion. Addltlonalll‘y, the department may
approve a remedial action Plan for a designated area-wide zone encompassing more than 1 facility, and may consolidate
remedial actions for more than 1 facility.

(3) The department shall develop cleanup criteria pursuant to subsection (1) based on ?enenc human health risk
assessment assumptions determined by the department to appropriately characterize pafterns of human exposure
associated with certain land uses. The” department shall utilize only reaSonable and relevant exposure pathways in
determining these assumptions. The defartment may prescribe more than 1qenerlc set of exposure assumptions within
each category described in subsection (1). If the department prescribes more than 1generic set of exposure assumptions
within a category, each set of exposure assumptions creates a subcategory within a categary described in subsection (1).
The dbepetlrtment shall specify site characteristics that determine the applicability of critéria derived for these categories
or subcategories.

_(4) 1f a hazardous substance poses a carcinogenic risk to humans, the cleanup criteria derived for cancer risk under
this section shall be the 95% upper bound on the calculated risk of 1 additional cancer above the background cancer rate
per 100,000 individuals using the generic set of exposure assumptions established under subsection (3) for the
appropriate category or subcategory, If the hazardous substance poses a risk of an adverse health effect other than
cancer, cleanup criteria shall be derived using appropriate human health risk assessment methods for that adverse
health effect and the generic set of exposure assumptions established under subsection (3) for the aPproprlate category
or subcategory. A hazard quotient of L0 shall be used to derive noncancer cIeanu[i criteria. For the noncarcinogenic
effects of 4 hazardous substance presentin soils, the intake shall be assumed to be 100% of the protective level, unless
compound and site-specific data are available to demonstrate that a different source contribution is api)roprlate: If a
hazardous substance poses a risk of both cancer and 1 or more adverse health effects other than cancer, cleanup criteria
shall be derived under this section for the most sensitive effect.
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_(5) Ifa cleanup criterion derived under subsection (4) for ?roundwat,er inan aquifer differs from either: (a) the state
drinking water standard established pursuant to section 5 of the safedrlnkln? water act, Act No, 399 of the Public Acts
of 1976, being section 325.1005 of the Michigan Compiled Laws, or (b) criteria for adverse aesthetic characteristics
derived purstant to R 299.5709 of the Michigan administrative code, the cleanup criterion shall be the more strmgent
of (a% or (b) unless the department determines that compliance with this rule is not necessary because the use of the

aquiter is reliably restricted pursuant to section 201200(4) or (5).

(6) The department shall not api)rove of a remedial action plan in categories set forth in subsection (I)(b) to g),
unless the person proposing the plan documents that the current zoning of the propert¥ I consistent with the
categorical criteria being proposed, or that the governing zoning auth,or|t¥_ intends to change the zoning designation so
that"the proposed criteria are consistent with™ the new zoning designation, or the current property use 1s a legal
nonconforming use. The department shall not g}rant final approval for'a remedial action plan that relies on a change in
zonlnq de5|?nat|on until a final determination of that zoning change has been made b}(] the local unit of government. The
depar ment may approve of a remedial action that achiéves categorical criteria that is hased on 8reater exposure
?o ential than the criteria applicable to current zoning. In addition, the remedial action plan shall incluce documentation
hat the current proFerty Use_is consistent with the current zonln%_or is a legal nonconforming use. Abandoned or

inactive property shall bé considered on the basis of zoning classifications as described above.

(7) Cleanup criteria from 1 or more categories in subsection (1) may be applied at a facility, if all relevant
requirements are satisfied for application of a pertinent criterion.

©) Excef)t as provided in subsection ((4 and subsections 59% to %3% compliance with the residential category in
subsection (1)(a) shall be based on R 299.5709 through R 299.571 d(4& 99.57 1&6) through R 299.5715 and R 299.5727
ofthe Michigan‘administrative code. R 299.5711(5), R 299.5723, and R 299.5725 of the Michigan administrative code shall
not apply for calculations of residential criteria under subsection (I)(a).

g&g The need for soil remediation to protect an aquifer from hazardous substances in soil shall be determined by
R2 .57.11%2) of the Michigan administrative code, considering the vulnerability of the aquifer or aquifers potentially
affected if the soil remains at the f,acmt}/. Migration of hazardods substances in soil to an aquifer is a pertinent pathway
ifappropriate based on consideration of site Specific factors.

(10) The department may establish cleanup criteria for a hazardous substance using a biologically based model
developed or identified as appropriate by the United States environmental protection agency”if the department
determines all of the following:

() That application of the model results ina criterion that more accurately reflects the risk posed.

_(b2 That data of sufficient guantity and quality are available for a specified hazardous substance to allow the
scientifically valid application of the madel.

(c) The United States environmental protection agency has determined that application of the model is appropriate
for the hazardous substance in question.

~ (1) Ifthe cIeanuF criterion for a hazardous substance determined by R 299.5707 of the Michigan administrative code
Is greater than a cleanup criterion developed for a category pursuant to subsection (1), the criterion determined
putrﬁu?nt %0 R 299.5707 of the Michigan administrative codé shall be the cleanup criterion for that hazardous substance
In that category.

(12% In deter_mininq the adequacy of a land-use based response activity to. address sites contaminated by
polychlorinated bIE_henYS the departnient shall not require response activity in addition to that which is subFJect,to and
comglles with applicable federal regulations and policies that implement the toxic substances control act, Public Law
94-469, 15 U.S.C. 2601 to 2629, 2641 to 2656, 2661 to 2671, and 2681 to 2692.

13) Response activity to address the release of uncontaminated mineral oil satisfies R 299.5709 for groundwater or
R 2995711 “for soil under the Michigan administrative code if all visible traces of mineral oil are removed from
groundwater and soil.

(142 Approval by the department of a remedial action plan based on 1 or more categorical standard in subsection
(I)(a) to (e)pshall be granted only if the Pertlnent criteria are satisfied in the affected "media, The department shall
approve the use of probabilistic or statistical methods or other scientific methods of evaluating environmental data
when determining compliance with a pertinent cleanup criterion if the methods are determined Dy the department to
be reliable, scientifically valid, and best represent actual site conditions and exposure potential.

(15) If a remedial action allows for venting groundwater, the dlschar?e shall comply with requirements of part 31,
and the rules promulgated under that part or an alternative method established by rule. If the discharge of venting
groundwater is provided for in a remedial action plan that is approved by the department, a permit for the discharge is
not required. As used in this subsection, “venting groundwater” means groundwater that is entering a surface water of
the state from a facility.

(16) A remedial action plan shall provide response activity to meet the residential categorical criteria, or provide for
acceptable land use or resource use restrictions pursuant to section 20120b.
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(17) A remedial action plan that relies on categorical cleanup criteria developed pursuant to subsection (1) shall also
consider other factors necessary to protect the public health, safety, and welfare, and. the environment as specified by
the department, if the department determines hased on data an ,exmtmc\; information that such considerations ar
relevant to a specific facility, These factors include, but are not limited to, the_protection of surface water quality and
cgns;d,ertan?n of edcologlcal risks if pertinent to the facility based on the requirements of R 299.5717 of the Michigan
administrative code.

(18) The department shall annually evaluate and revise, if appropriate, the cleanup, criteria derived under this
section. The evaluation shall incorporate knowled?e gained through research and studies in the areas, of fate and
transport and risk assessment. The department shall prepare and submit to the legislature a report detailing revisions
made to cleanup criteria under this section.

Sec. 201200, (1) If a remedial action plan is selected or approved by the department based on criteria for the
residential category provided for in section 20120a(1)(a), land use restrictions or monitoring are not required once those
standards have heén achieved by the remedial action.

. (2) Ifa remedial action plan is selected or approved by the department based on criteria in categories provided for
in section 20120a(1)(h) to (e%, a notice_of approved environmental remediation shall be recorded with the register of
deeds for the county in whicn the facility is located within 21 days after selection or approval by the department of the
remedial action, of within 21 days after completion of constiuction of the remedial action” as appropriate to the
circumstances. A notice shall be filed pursuant to this sectjon only by the propertfy owner.or by another person who has
the express written_ permission of the property owner. The form and content of the notice are subject to approval by
the state. Any restrictions contained in the notice shall be hinding on the owner’s successors, assigns, and lessees, and
shall run with the land. A notice of environmental remediation recorded pursuant to this subsection shall state which of
the categories of land use specified in section 20120a(|)(b)r to (d) are consistent with the environmental conditions at the
property to which the notice ,apﬂlles, and that a chan?e rom that land use or uses may. necessitate further evaluation
of potential risks to the public health, safety, or welfare, or the environment. The natice of approved environmental
remediation shall include a survey and property description that define the areas addressed by the remedial action plan
if land use or resource use restrictions api)ly fo less than the entire parcel or if different restrictions apply to different
areas of a parcel, and the scope of any land use or resource use_ limitations. Additional requirements” for financial
assurance, monitoring, or operation, and maintenance do not apply if a remedial action complies with criteria provided
for in section 20120a8 (b) to (&), unless monltorln% or operation and maintenance are required to assure the compliance
with criteria that apply outsidé the boundary of the property that is the source of the release.

gBJ If a remedial action plan is selected or apBrov_ed by the department based on criteria provided for in section
20120a(1)(f) to (J% or éZ), provisions concernln? sundivisions (a) through (e) shall be stipulated in a legally enforceable
agreement with the department. If the depariment concurs with an analySis provided in a remedial action plan that 1
or more of the requirements specified in subdivisions (b) to () is.not necessary to protect the public health, safety, or
welfare, or the environment and to assure the effectiveness and integrity of the remedial action, that element may be
omitted from the agreement. If provisions for any of the following, determined by the department to be applicablé for
a facmt;{, IaE)se or-are_not complied with as provided in the agreement or remedial action plan, the department’s
approval of the remedial action plan is void from the time of the lapse or violation, unless the lapse or violation is
corrected to the satisfaction of the department:

() Land use or resource use restrictions.

b) Monitoring.

¢) Operation and maintenance.

d) Permanent markers to describe restricted areas of the site and the nature of any restrictions.

(¢) Financial assurance, in a mechanism acceptable to the department to pay for monitoring, operation and
maintgnance, oversight, and other costs determined by the department to be necessary to assure the effectiveness and
integrity of the remedial action.

4) If a remedial action plan relies in whole or in part on cIeanuP, criteria approved, pursuant to section 20120a(1)(f)
to (j) or (2), land use or resource use restrictions to assure the effectiveness and integrity of any containment, exposure
barrier, or other land use or resource use restrictions necessary to assure the effectivengss an mtegrm{ of the remedy
shall be described in a restrictive covenant, The restrictive covenant shall be recorded with the régister of deeds for
the county in which the propert¥ IS located within 21 days of the department’s selection or approval of the remedial
action plan, or within 21 days of the completion of construction of the containment or barrier, as appropriate to the
circumstances. The restrictive covenant shall be filed by the property owner or with the express written permission of
the propertx owner. The restrictions shall run with thie land and be binding on the owner’s successors, assigns, and
lessees. Such restrictions shall apply until the department determines that hazardous substances that are controlled by
the barrier or contained no longér present an unacceptable risk to the public health, safety, or welfare, or the
environment as defined by the cleanup criteria and exposure control requirements set forth in thé remedial action plan.
The restrictive covenant shall include a survey and property description that define the areas addressed hy the
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remedial action plan and the scope of any land use or resource use limitations. The form and content of tin* restrictive
covenant are subject to approval by the department and shall include provisions to accomplish all of the following:

(az Restrict activities at the facility that maY interfere with a remedial action, operation and maintenance,
monitoring, or other measures necessary to assure the effectiveness and integrity of the remedial action.

(h) Restrict activities that may result in exposures above levels established in the remedial action plan.

(c) Require notice to the department of the owner’s intent to convey any interest in the facility 14 days prior to
consummating the conveyance. A conveyance of title, an easement, of other interest in the propertY shall not e
consummated” by the property owner without adequate and complete provision for compliance with the terms and
cogggtlpns o(fb)the agreement described in subsection (3) and the prevention of releases and exposures described in
subdivision ().

(dz Grant to the department the rig,ht to enter the property at reasonable times for the purpose of determining and
monitoring compliance with the remedial action plan, includirig the right to take samples, inspect the operation of the

remedial action measures, and inspect records.

)] f\llow the state to enforce the restriction set forth in the covenant by legal action in a court of appropriate
jurisdiction,

(f) Describe generally the uses of the property that are consistent with the categorical criteria and limitations
approved as part of a remedial action plan.

(5 . If the department determines that exposure to hazardous substances may be reliably. restricted b¥] an
institutional control in lieu of a restrictive covenant, and that imposition of land use or resource use restrictions throu
restrictive covenants is impractical, the department may approve of a remedial action plan under section 20120a(|)(f)b 0
(j) or (2) that relies on such institutional control. Mechanisms that may be considered under this subsection include, but
are not limited to, an ordinance that prohibits the use of groundwatér or an aquifer in a manner and to a de%ree that
protects against unacceptable exposures as defined by the cleanup criteria approved as part of the remedial action, plan.
An ordinance that serves as an exposure control pursuant to this subsection shall be published and maintained, in the
same manner as zoning ordinances and shall include a requirement that the local unit of government notify the
deé),artment at least 30 days prior to adopting a modification to the ordinance, or to the lapsing or revocation of the
ordinance.

%) Selection or approval by the department ofa remedial action does not relieve a person who is liable under section
20125 of that person’s responsibility to report and provide for response activity to address a subsequent release or
threat of release at the facility.

(7) A remedial action shall not be considered apﬁroved bY the department unless a remedial action plan is submitted
to the department and the department approves the plan. [mplementation b}é any person of response activity without
department approval does not relieve that person of an obligation to undertake resPonse activity or limit the ability of
theddepar%,menztoigf,take action to require response activity necessary to comply with this act by a person who is liable
under section 2012,

(8) A person shall not file a notice of approved environmental remediation indicating approval or a determination of
the department unless the department has approved of the filing of the notice.
9)

ﬁ9) A person who implements a remedial action plan approved by the department pursuant to subsections (2)r to g
shall provide notice of the land use restrictions that are part of the remedial action plan to the zoning authority Tor thé
local unit of government in which the facility is located within 30 days of approval of the plan.

(10) The state, with the approval of the state administrative board, may place restrictive covenants related to land
or resource use on deeds of state owned property.

Sec. 20120c. (%) An owner or operator shall not remove soil, or allow soil to be removed, from a facility to an off-site
location unless that Person determines that the soil can be IawfuIIY relocated without ﬁosm_? a threaf to the Publlc
health, safety, or wel e soil is subject to regu
pursuant to part 111

() For the purposes of subsection (1), soil poses a threat to the public health, safety, or welfare, or the environment
if concentrations of hazardous substances ‘in the soil exceed the cleanup criterion determined pursuant to section
20120a(1) or (22 that alp ly to the location to which the soil will be moved or relocated, except that if the soil is to be
removed from the facility for disposal or treatment, the soil shall satlsf%/ the aPprqprlate regulatory criteria for dispogal

or treatment. An%/ land use restrictions that would be required for the application of a criterion pursuant to section
20120a(1) or (2) shall be in place at the location to which the soil will be moved. Soil may be relocated only to another
location ‘that is similarly contaminated, considering the general nature, concentration, and mObI|I’[¥ of hazardous
substances ?r_esent at the location to which contaminated soil will be moved. Contaminated soil shall not be moved to a
Iocat||otr_1 that is not a facility unless it is taken there for treatment or disposal in conformance with applicable laws and
requlations.

are, or the environment. The determination shall consider whether t ation
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(3) An owner or operator shall not relocate soil, or allow soil to he relocated, within a site of environmental
contamination where a remedial action plan has been a%roved unless that person assures that the same,_ degree of
control required for application of the criteria of section 20120a(l) or (2) is provided for the contaminated soil.

(4) The prohibition in subsection (3) against relocation of contaminated soil within a site of environmental
contamination does not aﬁply to soils that'are temporarily relocated for the purpose of implementing response activity
or utility construction if the response activity or utility construction is completed in a timely fashion and the short-term
hazardsare appropriately controlled.

(5) I soil is being moved off-site from, moved to, or relocated on-Site at a facility where a remedial action plan has
been approved by the department based on a categorical cleanup criterion in section 20120a(I)(f) to (j) or (2), the soil
shall not be moved without prior department approval.

(6) If soil is being relocated in a manner not addressed by subsection 35), the owner or qln_erator of the facility from
which soil is belng} moved must provide notice to the department within 14 days after the soil is moved. The notice shall
include all of the Tollowing:

(a) The location from which soil will be removed.
(b) The location to which the soil will be taken.
(c) The volume of soil to be moved.

(d
se

) A summary of information or data on which the owner or oFerator is hasing the determination required in
subsection (2) that the soil does not present a threat to the public health, safety, or welfare, or the environment.

_ (eg If land use restrictions would apply pursuant to section 20120a(1) to the soil when it is relocated, the notice shall
include documentation that those restrictions are in place.

(7) The determination required by subsections (1) and (3) shall be based on knowledge of the person undertakin% or
appt[ovmg of the removal or relocation of soil, or on characterization of the soil for the purpose of compliance with this
section.

(8) This section does not apply to soil that is designated as an inert material pursuant to_section_llSO?ﬁ of the
natural resources and environmental protection act, Act No. 451 of the Public Acts of 1994, being section 324.11507 of
the Michigan Compiled Laws,

Sec. 20120d. (1) At a_facilitK where state funds will be spent to develop or implement a remedial action plan or where
the department determines there is a significant public Interest, within 30 da}/s after the completion of a remedial
investigation for the faC|I|t¥, the department shall provide the county and the ownshl{a, city, or_village in which the
facility’is located a notice ot the completion of the remedial investigation, a summary_of the rémedial investigation, and
notice of an opportunity for the people in the local unit of government to meet with the department regarding the
remedial investigation and any proposed feasibility study for the facility. Upon a request for a public me€ting by the
governing body of the local unit of government or’by 25 Titizens of the focal unit of government, the department Shall,
within 30°days of the ret\ue,st, meet with persons in the_local unit of government. The person or persons, requesting the
public meetm? shall publicize and provide accommodations for the meeting. The meeting shall be held in the local unit
pf(‘;o,vernmen AIn-which the facility is located. The deFartment shall provide COPIES of the notices and summary required
in this subsection to the governing b_od){, of the local unit of government, to the known ﬁersons who are liable under
section 20126, and to the main public library of the local unit of government in which the facility is, located. The
dePartme_nt shall send representatives to the meeting who are familiar with the facility and who are involved with
determining the appropriate remedial actions to he taken at the facility. Persons who are liable under section 20126 for
the facility may send representatives to the meeting.

(2) The department shall maintain, and periodically R/llj_blish, a list of remedial action plans submitted for approval
that comply with the requirements of R 299.5515 of the Michigan administrative code.

(ﬁ) Before approval of a proposed remedial action plan which is to be implemented with money from the fund, or is
based on categorical criteria provided for in section 20120a(1)(f) to (j) or (2), or if section 20120b(5) or (6) applies, or the
department determines that there is significant public interest, the department shall do all of the' following:

(a) Publish a notice and brief summary of the proposed remedial action plan.

, (tg_ Provide for Bublic review and comment pertinent to documents relating to the proposed remedial action plan,
including, if applicable, the feasibility study that outlines alternative remedial action measures considered.

(c) Provide an opportunity for a public meeting at or near the facility when any of the following occur;

(i) The department determines that there is a significant public interest or that for any other reason a public
meeting is appropriate.

Ii) A city, township, or village in which the facility is located, by a majority vote of its governing body, requests a
public meeting.

(ii1) A local health department with jurisdiction in the area in which the facility is located requests a public meeting.
18



(g) Provide a document that, summarizes the major issues raised by the public and how they are to be addressed by
the final approved remedial action plan.

(4) For purposes of this section, publication shall include, at @ minimum, publication in a local n_ewspaBer or
newspa)>er of general circulation in this state. In addition, the administrative_record shall be made available by the
department for inspection by members of the public at or near the facility and in Lansing.

(5) The department shall Prepare a summary document that explains the reasons for the selection or approval of a

remedial action plan. In addition, the departmént shall compile an administrative record of the decision process that
results in the selection of a remedial action plan. The administrative record shall contain all of the following:

() Remedial investigation data regarding the facility.
() If applicable, a feasibility study and potential remedial actions.

(c) If applicable, a summary document that explains the reasons why a remedial investigation or feasibility study
was not conducted.

(d) Applicable comments and information received from the public, if any.

(e) If applicable, a document that summarizes the significant concerns raised by the members of the public and how
they are to be addressed.

(f) Other information appropriate to the facility.

(6) If comments or information are submitted for inclusion in the administrative record that, are not included in the
administrative record, a brief explanation of why the information was not considered relevant shall be senl to the party
by the department and included in the record.

Sec. 002(>. %_1) Notwithstanding any other provision or rule of law and except as provided in subsections (2), (li), (4),
and (5) and section 20128, the following persons are liable under this part:

() The owner or operator of a facility if the owner or operator is responsible for an activity causing a release or
threat of release.

(b) The owner or operator of a facility at the time of disposal of a hazardous substance if the owner or operator is
responsible for an activity causing a release or threat of release.

() An owner or operator of a facility who becomes an owner or operator on or after the effective date of the 1995
amendments to this section, unless the owner or operator complies with both of the following:

(i% A Dbaseline environmental assessment is conducted ?rior to or within 45 days after the earlier of the date of
purchase, occupancy, or foreclosure. For purposes of this section, accessing “property to conduct a baseline
environmental assessment does not constitute occupancy.

(ii) The owner or operator discloses the results of a baseline environmental assessment to the department and
subsequent purchaser or transferee if the baseline environmental assessment confirms that the property is a facility.

(d) A person who by contract, agreement, or otherwise arranged for disposal or treatment, or arranged with a
transporter for trans?or,t,for disposal or treatment, of a hazardous substance owned or ?ossessed by the person, by any
other person, at a facility owned or operated by another person and containing the hazardous substance.”This
subdivision does not include either of the following:

, ‘11) A person who arranges the sale or transport ofa secondary material for use in producing a new groduct. As used
in this subparagraph, secondary material means scrap metal,” paper, plastic, glass, textiles, or rubber, which has
demonstrated reuse or recycling’ potential and has been separated or removed from the solid waste stream for reuse or
recycling, whether or not Subsequent separation and processmﬁ IS required, if substantial amounts of the material are
consistently used in the manufacture of products which may otherwise be produced from a raw or virgin material.

(1) . A person who arranges the lawful transport or disposal of any product or container commonly used in a
residential household, which is in a quantity commonly used in a residential household, and which was uséd in the
person’s residential household.

() A person who accepts or accepted any hazardous substance for transport to a facility selected by that person.
(f) The estate or trust of a person described in subdivisions (a) to (g).

.(2) Subject to section 20107, an owner or operator who complies with subsection (I)(c) is not liable for contamination
existing at'the facility at the earlier of the date of purchase, occupancy, or foreclosure, unless the person |s,res,F,onS|bIe
for an dctivity causing the contamination existing at the facility. Subsection (I)(c) does not alter a person’s liability with
regard to a subsequent release or threat of release at a facility if the person'is‘responsible for an activity causing the
subsequent release or threat of release.

(3) Notwithstanding subsection (1?, the following ,Persons are not liable under this part unless the person is
responsible for an activity causing a release at the facility:
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&a) The state or a local unit of government that acquired ownership or control of a facility involuntarily through
ban r,u%tcr)]/, tax delinquency, abandgnment, a transfer from a lender pursuant to subsection (7), or other circumstances
In which the government involuntarily acquires title or control by virtue of its governmental function or as provided in
this part, a local unit of?overnment to which ownership or control of a facility is transferred by the state or by another
local unit of government that is not liable under subsection (1), or the state or a local unit of government that acquired

OV\énership of control of a facility by seizure, receivership, or forfeiture pursuant to the opération of law or by court
Order.

. (b) A state or local unit of ?,ove,rnment that holds or acquires an easement interest in a facilitY,, holds or acquires an
interest in a facility by dedication in a plat, or by dedication pursuant to Act No. 283 of the Public Acts of 1909, being
sections 220.1 to 239.6 of the Michigan Compiled Laws, or otherwise holds or acquires an interest in a facility fora
transportation or utility corridor or public right of way.

(c) A person who holds an easement interest in a facility or holds a utility franchise to provide service, for the
purpose of conveying or providing goods or services, including, but not limited to, utilities, sewers, roads, railways, and
pipelines; or a person that acquires access through an easemént.

. (d) A person who owns severed subsurface mineral rights or severed subsurface formations or who leases subsurface
mingral rights or formations.

() The state or a local unit of government that leases property to a person if the state or the local unit of
government is not liable under this part for environmental contamination at the property.

. (f) A person who owns or occupies residential real property if hazardous substance use at the property is consistent
with residential use.

,(g% A person who acquires a facility as a result of the death of the prior owner or operator of the facility, whether
by inheritance, devise, or transfer from an inter vivos or testamentary trust.

(h) A person who did not know and had no reason to know that the property was a facility. To establish that the
person did not know and did not have a reason_ to know that the property was a facility, the person shall have
undertaken at the time of acquisition all appropriate inquiry into the previgus, ownership and uses of the property
consistent with good commercial or customary practice. A determination of liability under this section shall take into
account an% specialized knowled(t;e or experierice on the part of the person, the relationship of the purchase price to the
value of the property if uncontaminated by a hazardous substance, commonly known' or reasonably ascertainable
information about the property, the obviousness of the presence or Ilkely presence of a release or threat of release at
the property, and the ability to detect a release or threat of release by appropriate inspection,

(i) A utility performing normal construction, maintenance, and repair activities in the normal course of its utility
service busingss. This subsection does not apply to property owned by the utility.

(j) A lessee who uses property for a retail, office, or commercial purpose.
(4) Notwithstanding subsection (1), the following persons are not liable under this part:

(a) The owner or operator of an underground storage tank system or the progerty on which an undergiround storage
tank system is located, as defined in part 213, from which theré is a release or threat of release if the release or threat
of release is soI,eIY from an under%round storage tank system and is subject to corrective action under part 213 If the
release at a facility is not solely the result of & release or threat of release from an underground storage tank system,
the owner or operator of the underground storag{_e tank system or the property on which the underground storage tank
system |tstlocatetd2r1nsay choose to conduct corrective actions of the release from the underground Storage tank ‘system
pursuant to part 213,

(b) The owner or operator of a hazardous waste treatment, storagge, or disposal facility requlated pursuant to part
111 from which there is a rejease or threat of release solely from the treatment, storage, or disposal facility, or a waste
management unit at the facility and the release or threat of release is subject to corréctive action under part 111,

(c) A lender that engages in or conducts a lawful marshalling or liquidation of personal property if the lender does
nottpausef t%r cfon,tlrlltbute t0 the environmental contamination. This includes holding a sale of personal property on a
portion of the facility.

(dz_ The owner or operator of property onto which contamination has migrated unless that person is responsible for
an activity causing the release that is the source of the contamination.

() A Person who owns or operates a facility in which the release or threat of release was caused solely by 1or more
of the following:

(i) An act of God.
(if) An act of war.

&i,ii) An act or omission of a third party other than an employee or agent of the P]erson or a person in a contractual
relationship existing either directly or indirectly with a person who is liable under this section.
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(5) Notwithstanding any other provision, of this part, the state or a local unit of government or a lender who has not
participated in the management of the facility is not liable under this part for costs or damages as a result of response
activity taken in response to a release or threat of release. For a lender, this subsection applies only to response activity
underfaken prior to foreclosure. This subsection does not preclude liability for costs or damages as a result of gross
negllgence,tlncludmg reckless, willful, or wanton misconduct, or intentional misconduct by the state or local unit of
government. o

(6) In establishing liability under this section, the department hears the burden of proof. If the department proves
a prima facie case against a person, the P_erson shall bear the burden of showing by a preponderance of the evidence
that he or she is notliable under this section.

() A lender that is not responsible for an activity causing a release at a facility that establishes that it has met the
requirements 0f subsection |S)(C)(I) and (i) with respect to that facility may immediately transfer to the state the
property on which there has been a release or a threat of a release if the lender complies with all of the following:

(a?(Within 9 months following foreclosure and for a period of at least 120 days, the lender either lists the facility with
abroker, dealer, or a%ent who deals with the type of property in question, or advertises the facility as being for Sale or
disposition on at least a monthly basis in either a real estate publication, a trade or other publication suitable for the
facility in question, or a newspaper of general circulation of over 10,000 covering the area where the property is located.

(b) The lender has taken reasonable care in maintaining and preserving the real estate and permanent fixtures.

" ﬁc) ghe lender provides to the department all environmental information related to the facility that is available to
e lender.

(d) If the deP,artment has issued an order pursuant to section 20119, the lender has complied with the order to the
department’s satisfaction.

Se) If conditions on the property ﬁose a threat of fire or explosion or present an imminent hazard through direct
ﬁon agtwnh hazardous substances, the lender has undertaken appropriate response activities to abate the threat or

azard,

(8) The department shall establish minimum technical standards for baseline environmental assessments conducted
under this sectign in guidelines pursuant to the administrative procedures act of 1969, Act No. 306 of the Public Acts of
1969, being sections 24.201 to 24.328 of the Michigan Compiled Laws.

Sec. 20126a. (1) Except as provided in section 20126(2), a person who is liable under section 20126 is jointly and
severally liable for all of the following:

(@) All costs of response activity lawfully incurred by the state relating to the selection and implementation of
response activity under this part.

(b? Any other necessary costs of response activity incurred by any other person consistent with rules relating to the
selection and implementation of response activity promulgated Under this part.
© Dama%]es for the full value of injury to, destruction of, or loss of natural resources, including the reasonable costs
of assessing the injury, destruction, or loss resulting from the release.

(2) The costs of response activity recoverable under subsection (1) shall also include all of the following;

(a?, All costs of response activity reasonably incurred bﬁ_the state prior to the promulgation of rules relating to,the
selection and implementation of résponse activity under this part, excepting those cases. where, cost recovery actions
have been filed before July 12, 1990. A person cfiallenging the recovery of costs under this subdivision has the burden
of establishing that the costs were_not reasonably incurred under the Circumstances that existed at the time the costs
were incurred. Recoverable costs include costs incurred reasonably consistent with the rules relating to the selection
and implementation of response activity in effect on July 12, 1990,

(b) Any other necessary costs of response act;vm‘ reasonably incurred by any other person prior to the
promulgation of rules relating to the selection and implementation”of response activity under this part. A person
seeking recovery of these coSts has the burden of establishing that the costs were reasonably incurred under the
circumstances that existed at the time the costs were incurred.

(3) The amounts recoverable in an action under this section shall include interest, This interest shall accrue from the
date payment is.demanded in writing, or the date of the expenditure or damage, whichever is later. The rate of interest
on the Outstanding unpaid balance of the amounts recoverable under this section shall be the same rate as is specified
in section 6013(5) of the revised judicature act of 1961, Act No. 236 of the Public Acts of 1961, being section 600.6013 of
the Michigan Compiled Laws.

(4) In the case of injury to, destruction of, or loss of natural resources under subsection (II)(g), liability shall be to the
state for natural resources belonging to, mana%ed by, controlled. by, appertalnmg to, or held"in trust by the state or a
local unit of([;overnment. Sums recovered by the state under this part for natural resource damages shall be retained
by the department, for use only to restore, repair, replace, or acquire the equivalent of the natural resources injured or
acquire substitute or altenative resources. There shall be no double recquery under this part for natural resource
damages, including the costs of damage assessment or restoration, rehabilitation, replacement, or acquisition, for the
same release and natural resource.
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(5) A person shall not be required under this part to undertake response activity for a permitted release. Recovery
by any person for response activity costs or damages resulting from a permitted release shall be pursuant to,_other
agﬁ),llca_ble law, in lieu of this part. With respect toa permitted release, this subsection does not affect or modify the
0 qa_tlons or liability of any person under any other state law, including common law, for damages,_injury, of loss
resulting from a release of a'hazardous substance or for response activity Or the costs of response activity.

(16) If the department determines that there ma¥ be an imminent and substantial endan?erment to the public health
safety, or welfare, or to the environment because of an actual or threatened release from a aC|I_|t}/, the attorney general
may rmg an action against any person who is liable under section 20126 or any other appropriate person to secure the
relief tha maz be nec_essarfy to abate the danger or threat. The court has jurisdiction to grant such relief as the public
interest and the equities ofthe case may require.

(7) The costs recoverable under this section may be recovered in an action brought by the state or any other person.

Sec. 20128. (12 Except as otherwise provided in this section, a person who is a response activity contractor for any
release or threatened release is not liable to any person for injuries, costs, damages, expenses, or other liability
including, but not limited to, claims for indemnification or contribution and claims by third parties for death, personai
injuries, IlIness, or loss of or damages to proPerty or economic loss that result from the release or threatened release.
This subsection does not appl)(_ ifa release or threatened. release is caused by conduct of the response activity contractor
that is negligent, grossly negligent, or that constitutes intentional misconduct,

(2) Subsection (L) does not affect the liability of a person under any warranty under federal, state, or common law.
This Subsection does not affect the |IabI|ItY of an employer who is a response activity contractor to any employee of the
employer under law, including any law relating to worker’s compensation.

_f3) An employee of this state or a local unit of government who Provides services relating to a respanse activity
whileacting within the scope of his or her authority as a governmental employee has the same exemption from liability
as is provided to the response activity contractor under subsection (1).

(4) Except as provided in this section, this section does not affect the liability under this part or under any other
federal or state law of any person.

(5) As used in subsections (1) to (4):

a) “Response activity contract” means a written contract or agreement entered into by a response activity
contractor with L or more of the following:

(i) The department.

(ii) The department of public health.

(i) A person who is arranging for response activity under this part.
(b) “Response activity contractor” means 1 or both of the following:

(i) A person who enters into a response activity contract with respect to a release or threatened release and is
carrying out the terms of a contract.

(if) A person who is retained or hired by a person described in subparagraph (i) to provide any service relating to a
response activity.

(62 Notwithstanding any other provision of law, a person is not liable for response .aCtIVltF]/ COSts or damaqes that
result from an act or a failure to act in the course of rendering care, assistance, or advice with respect to a release of
Petroleum into or on the surface waters of the state or on the adjoining shorelines to the surface waters of the state if
he act or failure to act was consistent with the national contingency plan or as otherwise directed by the federal on-
scene coordinator or the director. This subsection does not apply to any of the following:

() A person who is liable under section 20126 who is a responsible party.
(b) An action with respect to personal injury or wrongful death.

() A person that is grossly negligent or engages in willful misconduct,

() A person who is liable under section 20126 who is a respansible party is liable for any response activity costs and
damages that another person is relieved of under subsection (6).

(8) As used in this subsection and subsections (6) and (7):

- (a) “Damages” means damages of any kind for which liability may exist under the laws of this state resulting from,
arising out of"or related to the'release or threatened release of petroleum.

(b) “Federal on-scene coordinator” means the federal official Predemgnated by the United States environmental
protection agency or the United States coast guard to coordinate and direct federal responses under the national
contingency plan; or the official designated by the lead agency to coordinate and direct response activity under the
national contingency plan.
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_ (c? “National contingency plan” means the national contingency plan {Z)re ared and published under section 311 of
title [11 of ~ federal water pollution control act, chapter 758, 86 Stat. 862, 33 U.S.C. 1321,

(d) “Petroleum” means that term as it is defined in part 213,

996e) “Responsible fart " means a re%ponsible party as defined under section 1001 of title | of the oil pollution act of
1990, Public Law 101-380, 33 U.S.C. 2701,

(9) This section does not affect a plaintiffs burden of establishing liability under this part.

Sec. 20129, (1) 1f 2 or more persons acting independently are liable under section 20126 and there is a reasonable
basis for division of harm according to the contribution of each person, each person is subject to liabjlity under this part
onlr for the portion of the total harm attributable to that person. However, a person seeking to limit his or her liability
onthe grounds that the entire harm is capable of division has the burden of proof as to the divisibility of the harm and
8 to the apportionment of liability.

(2) 1£2 or more persons are liahle under section 20126 for an indivisible harm, each person is subject to liability for
the entire harm.

, ,fS) A person may seek contribution from any other person who is_liable under section 20126 during or foIIo,win? a
ovil action brought under this part. This subsection does not diminish the right of a person to bring an action for
contribution in the absence ofa civil action by the state under this part. In a contribution action brought under this part,
the court shall consider all of the following factors in allocating response activity costs and damages among liable
persons:

(a) Each person’s relative degree of responsibility in causing the release or threat of release.

(b) The principles of equity pertaining to contribution.

(c) The degree of involvement of and care exercised by the person with regard to the hazardous substance.

(d) The degiree of cooperation by the person with federal, state, or local officials to prevent, minimize, respond to, or
remedy the release or threat of release.

() Whether equity requires that the liability of some of the persons should constitute a single share.

_ (& If, inan action for contribution under subsection (3), the court determines that all or part of a person’s share of
liability is uncollectible from that person, then the court may reallocate any uncollectible amount among the other liable
persons according to the factors listed in subsection (3).” A person whose share is determined to be uncollectible
continues to be subject to contribution and to any continuing liability to the state.

(5).A person who has resolved his or her liability to the state in an administrative or judicially approved consent
order’is not liable for claims for contribution regarding matters addressed in the consent order. The  consent order does
not discharge any of the other B_e[sons liable under section 20126 unless the terms of the consent order provide for this
discharge, but the potential lianility of the other persons is reduced by the amount of the consent order.

5@ A person who is not liable under this part, including a person who is issued a written determination under section
20129% affirming that the person meets the criteria for an exemption from liability, and who is otherwise in compliance
with section 201074, shall be considered to have resolved his or her liability to the State in an administratively apgroved
settlement under the comprehensive environmental response, compensation, and liability act of 1980, Public Law 96-510,
94 Stat. 2767 and shall by operation of law be granted contribution protection under Section 113(f)£2 of title | of the
comprehensive environmental response, comFensa,tlon, and liability act of 1980, Public Law 96-510,42 U.S.C. 9613 and
under this part in the same manner that contribution protection is provided pursuant to subsection (5).

(7) If the state obtains less than complete relief from a person who has resolved his or her liability to the state in an
administrative or judicially approved consent order under this part, the state may bring an actionagainst any other
person liable under section 20126 who has not resolved his or her liability.

(8) A person who has resolved his or her liability to the state for some or all of a response activity in an
administrative or judicially aBproved consent order may seek contribution from any person who is not a party to the
consent order described in subsection (5).

(92 In an action_for contribution under this section, the rights of any person who has resolved his or her liability to
the state is subordinate to the rights of the state, if the state files an action under this part.

Sec. 20129%. (13 Aperson may petition the department within 6 months after completion ofa baseline environmental
assessment for a determination that that person. meets the requirements for an exemption from liability under section
20126(I)(c)ba,nd,,|n conjunction with that exemption, a determination that the proposed use of the facility satisfies the
person’s obligations under section 20107a. This req#est may be made by a prospective purchaser or transferee prior to
actual transfer of ownership or other interest to that person or by a lender prior to foreclosure. The request shall be
submitted on a form provided by the department along with the fée provided in subsection (4). The person petitioning
the department under this subsgction shall attach the baseline environmental assessment, a detailed description of the
proposed use of the facility, a plan for any response activities that are necessary to assure that the proposed use of the

23



facility satisfies the requirements of section 20107a, if a determination regarding compliance with that section is
requested, and the qualifications of the environmental professionals who have made the recommendations.

(2) Within 15 business days after receipt of a petition under subsection %1? the department shall issue a written
determination fo the person submitting the petition which does either of the following:

(a) Affirms that the criteria for obtaining the exemption have been met and affirms that the proposed use of the
facility would satlsfty the person’s obligations under section 20107a provided that the person complies with the plan for
the proposed use of the facility submitted under subsection (1).

(b) Provides that the criteria for obtaining the exemption have not heen met, or that the proposed use of the facility
does not satisfy the person’s obligation under section 20107a, the specific reasons for the denial, and how the applicanit
could meet the criteria and satisfy the person’s obligations under section 201074, if possible.

(3) A determination by the department under this section may be conditioned on completion of response activities
described in the petition.

(4) Until 2 years after the effective date of this section, a petition submitted under subsection (1) shall be
accomﬁamed by a fee of $750.00, The department shall deposit all fees collected under this section into the fund. Not
later than 18 months after the effective date of this section, the department shall submit a report to the legislature that
details all of the following:

() The number of petitions received pursuant to this section.

t(b) The average length of time which the department has taken to issue written determinations pursuant to this
section.

(c) The number of times in which written determinations were not issued within the required time period.
(d) The approximate amount of department staff time necessary to issue a written determination under this section.

(5) A person who is provided an affirmative determination under this section is not liable for a claim for response
activity costs, fines or penalties, natural resources damages, or equitable relief under part 17, part 31, or common law
resulting from the contamination identified in the petition or from contamination existing on the p,ropert?/ on the date
in which ownership or control of the property was transferred to the ?erson. The liability protection afforded in this
subsection does not extend to.a violation of arly permit issued under state law. This subsection does not alter a person’s
liability for a violation of section 20107a for a use or activity of property that is inconsistent with the determination.

Sec. 20130. (1) An indemnification, hold harmless, or similar agreement or conveyance is not effective to transfer
from a person who is liable under section 20126 to the state for evaluation or response activity costs or damagzes for a
release or threat of release to any other person the liability imposed under this ,‘)_art. This “section does not bar an
agreement to insure, hold harmless, or indemnify a party to the agreement for liability under this part.

(IZJ This part does not bar a cause of action that a Person subject to liahility under this part, or a guarantor, has or
would have by reason of subrogation or otherwise against any person.

_ Sec. 20132, (1) The state may,E)rovide a_person with a covenant not to sue concerning any liability to the state_under
this part, including future liability, resulting from a release or threatened release addressed by response activities,
whether that action is on a facility or off a facility, if each of the following is met:

(a) The covenant not to sue is in the public interest.
(b) The covenant not to sue would expedite response activity consistent with rules promulgated under this part.

©) Thdere is full compliance with a consent order under this part for response to the release or threatened release
concerned.

(d) The response activity has been approved by the department.

&2) The state shall provide a person, to which the department is authorized under subsection (1) to issue a covenant
not to sue for the portion of response activity described in subdivision (az or (), with a covenant not to'sue with respect
to future liability to. the state under this part for a future release or threaténed release, and a person provided the
covenant not_to Sue is not liable to the state under section 20126 with respect to that release or threatened release at a
future time. The portion of response activity to which the covenant not to sue pertains is either of the following;

() The transport and secure disposition off site of hazardous substances in a facility meetin? the requirements of
sections 3004(c) éd} ée), éf), (g) (m6) (0), (g), %Jg and (v) and 3005(c) of subtitle C of the solid wasfe disposal act, title 11
of Public Law '89-272,'42 US.C. 6924 and 6925, if the department has required off-site disposition and has rejected
g_ropos_(ta_d remedial action that is consistent with the rules promulgated under this part and that does not include off-site

isposition.

(b) The ti'eatment of hazardous substances so as to destroy, eliminate, or permanently immobilize the hazardous
constituents of the substances, so that, in the ju_dEment ofthe départment, the substances no longer present any current
or currently foreseeable future significant risk to the public health, safety, or welfare, of the environment; no
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by-?roduct of the treatment or destruction process presents any significant hazard to the Pub“C health, safety, or
welfare, or the environment; and all by-products are themselves treated, destroyed, or contained in a manner that
assures that the by-iJroducts do not présent any current or currently foreseeable future significant risk to the public
health, safety, or welfare, or the environment.

(3) A covenant not to sue concerning future liability to the state shall not take effect until the department certifies
that remedial action has been completed in accordance with the requirements of this part at the facility that is the
subject of the covenant.

_ (43 In assessing the appropriateness of a covenant not to sue ?ranted under Subsection (12 and any condition to be
included in a covenant not to Sue under subsection (1) or (2?, the state shall consider whether the covenant or condition
IS in the public interest on the basis of factors such as the following:

(@) The effectivengss and reliability of the remedial action, in light of the other alternative remedial actions
considered for the facility concerned.

(b) The nature of the risks remaining at the facility.
¢) The extent to which performance standards are included in the consent order.
)

(

d) The extent to which the response activity,Frovides a complete remedy for the facility, including a reduction in
the hazardous nature of the substances at the facility.
(

e) The extent to which the technology used in the response activity is demonstrated to be effective.

(0 Whether the fund or other sources of funding would be available for any additional response activities that might
eventually be necessary at the facility.

(@) _ Whether response activity will be carried out, in whole or in significant part, by persons who are liable under
section 20126.

(5) A covenant not to sue under this section is subject to the satisfactory performance by a person of his or her
obligations under the agreement concerned.

(6) ExceEt for the portion of the remedial action that is subject to a covenant not to sue under subsection (2%, a
covenant not to sue a person concerning future liability to the State shall include an exception to the covenant that
allows the state to sue that person concerning future liability resulting from the release or threatened release that is
the subject of the covenant it the liability arises out of conditions that are unknown at the time the department certifies
under subsection (3) that remedial action has been completed at the facility concerned.

(7) In extraordinary circumstances, the state may determine, after assessment of relevant factors such as those
referred to in subsection (4) and volume toxml(tjy,_ mobility, strength of evidence, ability to pay, litigative risks, public
interest considerations, precedential value, and’ inequitiés and dggravating factors, riot to includé the exception In
subsection (6) if other terms, conditions, or requirements of the agreement confaining the covenant not to sue are
sufficient to provide all reasonable assurances that the public healthi and the environment will be protected from any
future releases at or from the facility.

_(8) The state may include any provisions providing for future_enforcement action under section 20119 or 20137 that
in the discretion of the department are necessary and appropriate to assure protection of the public health, safety,
welfare, and the environment.

Sec. 20133. (1) The state may provide a person who proposes to redevelop or reuse a facili(tjy, including a vacant
manufacturing or abandoned industrial site, with a covenant not to sue concerning liability under section 20126 and
20107a, if all of the following conditions are met:

(a) The covenant not to sue is in the public interest.
(b) The covenant not to sue will yield new resources to facilitate implementation of response activity.

(c) The covenant not to sue would, when appropriate, expedite response activity consistent with the rules
promulgated under this part.

(Id& Based upon available information, the department determines that the redevelopment or reuse of the facility is
not likely to do any of the following:

(1) Exacerbate or contribute to the existing release or threat of release.
(if) Interfere with the implementation of response activities.

f”(]iii% Polste health risks related to the release or threat of release to persons who may be present at or in the vicinity
of the Tacility.

(e) The proposal to redevelop or reuse the facility has economic development potential.

(2) A person who requests a covenant not to sue under subsection (1) shall demonstrate to the satisfaction of the
state all of the following:
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t&a) That the person is financially capable of redeveloping and reusing the facility in accordance with the covenant
not to sue.

(b% That the person is not affiliated in any way with any person who is liable under section 20126 for a release or
threat of release at the facility.

(3% A covenant not to sue issued under this section shall address only past releases or threats of release at a facility
and shall expres,sl,)( reserve the right of the state to assert all other claims against the person that proposes to redevelop
or reuse the facility, including, but not limited to, those claims arising from"any of the following:

‘a? The release or threat of release of any hazardous substance resulting from the redevelopment or reuse of the
facility to the extent such claims otherwise arise under this part.

(b) Interference with or failure to cooperate with the department, its contractors, or other persons conducting
response activities approved by the department.

(c) Failure to comply with section 20107a.

(4 A covenant not to sue issued under this section shall provide for an irrevocable ri%ht of entry to the department,
Its contractors, or other persons performl_n? response aC'[IVIt% related to the release orthreat of release addressed by
the covetnan% ?ot to sue for the purposes listed in section 20117(3)(a) through (e) and for monitoring compliance with the
covenant not to sue.

Sec. 20134, 1}The department and the attorney general may enter into a consent order with a person who is liable
under section 20126 or any group of ﬁ)ersons whoare liable under section 20126 to perform a response activity if the
department and the attorney general determine that the persons who are liable under section 20126 will properly
implement the response_activity and that the consent order is in the public interest, will expedite effective response
activity, and will minimize litigation. The_consent order may, as determined appropriate by the department and the
attorn@y general, provide for implementation by a person or any (\;roup of persons who are lidhle under section 20126 of
any portion of response activity at the facility. A decision of the attorney general not to enter into a consent order under
this part is not subject to judiCial review.

(2) Whenever practical and in the public interest, as determined _b?]/ the department, the department and the
attorne%general_ shall as promptly as possible reach a final settlement with a person in an administrative or civil action
under this part if this settlement involves only a minor portion of the response costs at the facility concerned and, in
the judgment of the department and the attorney general, the conditions in either of the following are met:

(a) Both of the following are minimal in comparison to other hazardous substances at the facility:

1) The amount of the hazardous substances contributed by that person to the facility.

i) The toxic or other hazardous effects of the substances contributed by that person to the facility.
b) Except as provided in subsection (3), the person meets all of the following conditions:

1) The person is the owner of the real property on or in which the facility is located.

(ii) The person did not conduct or permit the generation, transportation, storage, treatment, or disposal of any
hazardous substance at the facility.

(iii) The person did not contribute to the release or threat of release of a hazardous substance at the facility through
any action or omission,

(3) A settlement shall not be made under subsection (2)(b) if the_person purchased the real property with actual or
constructive knowledge that the property was used for the generation, transportation, storage, treatment, or disposal
of @ hazardous substance.

(4) A settlement under subsection (2). may be set aside if information obtained after the settlement indicates that the
person settling does not meet the conditions set forth in subsection (2)(a) or (b).

—_ e/~ —

. Sec. 20135, (1) Except as otherwise provided in this part, a person, including a local unit of government on behalf of
Its citizens, whose health or enjo,rment of the environment Is or may be adversely affected by a release from a faC|I|t?/
or threat of release from a facility, other than a permitted release or a release in compliance with applicable federal,
state, and local air pollution control laws, by a violation of this part or a rule promulgated or order issued under this
part, or by the failure of the directors to perform a nondiscretionary act or duty under this part, may commence a civil
action against any of the following:

(@) An owner or operator who is liable under section 20126 for injunctive relief necessary to prevent irreparable
?ar_rln t)§0 the public health, safety, or welfare, or the environment from a release or threatened release in relation to that
acility.

(b) A person who is liable under section 20126 for a violation of this part or a rule promulgated under this part or
an order issued under this part in relation to that facility.
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(c) . One or more of the directors if it is alleged that 1 or more of the directors failed to perform a nondiseretionary
act of duty under this part.

(2) The circuit court has jurisdiction in actions brought under subsection (I[)(a) to grant injunctive relief necessary
to protect the public health, safety, or welfare, or the environment from a release or threatened release. The circuit
court has Jurlsdlctlon In actions brought under subsection (I)(b) to enforce this part or a rule promulgated or order
issued under this part by ordering, such action as may be necéssary to correct the violation and to impose any civil fine
provided for in this parf for the violation. A civil fine recovered under this section shall be deposited in the fund. The
circuit court has jurisdiction in actions brought under subsection (I)(e) to order 1 or more of the directors to perform
the nondiseretionary act or duty concerned.

(3) An action shall not be filed under subsection (I)(a) or (b) unless all of the following conditions exist:

(a) The plaintiff has given at least 60 days’ notice in writing of the plaintiffs intent to sue, the basis for the suit, and
the relief to be requested to each of the following:

(1) The department.

(if) The attorney general.

(iii) The proposed defendants.

(b) The state has not commenced and is not,diIigentIy_prosecutin? an action under this part or under other
appropriate legal authority_to obtain injunctive relief concerning the facifity or to require compliance with this part or
arule or an order under this part.

(4) An action shall not be filed under subsection (I)_(c)r until the_plaintiff has given in writing at least 60 days’ notice
to the directors of the plaintiffs intent to sue, the basis for the suif, and the relief to be requested.

_ (Sg,ln issuing a final order in an action brought pursuant to this section, the court may award costs of litigation
including reasonable attorney and expert witness fees to the prevailing or substantially prevailing party if the court
determifes that an award is appropriate.

e
(6) This section does not affect or otherwise impair the rights of any person under federal, state, or common law.

(7) An action under subsection (1)(a) or (b) shall be brought in the circuit court for the circuit in which the alleged
release, threatened release, or other violation occurred. An action under subsection (I)(c) shall be brought in the cirCuit
court for Ingham county.

Sec. 20135a. (1?, A person who is liable under section 20126 or a lender that has a security interest in all or a portion
of a facility may file a petition in the circuit court of the county in which the facility is located seeking access to the
facility in order’to conduct response activities approved by the department. If the court grants access to property under
this séction, the court may do any of the following;

(a) Provide compensation to the property owner or operator for damages related to the granting of access to the
property, including compensation for loss of use of the property.

(b) Enjoin interference with the response activities.

(c) Grant any other appropriate relief as determined by the court.

(2) If.a court grants access to Property under this section, the owner or operator of the property to which access is
granted is not liable for either of the following:

, Fa) A release caused by the response activities for which access is granted unless the owner or operator is otherwise
liable under section 20126.

(b) For conditions associated with the response activity that may present a threat to public health or safety.

Sec. 20137, _ﬁl) In addition to other relief authorized by law, the attorney general may, on behalf of the state,
commence a civil action seeking 1or more of the following;

(@) Temporary or permanent injunctive relief necessary to protect the public health, safety, or welfare, or the
environment from the release or threat of release.
(b) Recovery of state response activity costs pursuant to section 20126a.

(c) Damages for the full value of injury to, destruction of, or loss of natural resources resultin? from the release or
threat of release, including the reasonablé costs of assessing the injury, destruction, or loss resulfing from the release
or threat of release.

(d) A declaratory judgment on liability for future response costs and damages.

(&) A civil fine of not more than $1,000.00 for each day of noncompliance without sufficient cause w'ith a written

request of the department pursuant to section 20114(I)(fh2. A fing imposed under. this subdivision shall be based on the
seriousness of the violationand any good faith efforts of the person to comply with the request of the department,
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(f) A civil fine of not more than $10,000.00 for each day of violation of this part or a rule promulgated under this part
A fine imposed under this subdivision shall be based upon the seriousness of the violation and any good faith efforts a
the person to comply with this part or a rule promulgated under this part.

, (93 A civil fine of not more than $25,000.00 for each day of violation of a judicial order or an administrative order
ISSUEd pursuant to section 20119, including exemplary damages pursuant to section 20119,

(h) Enforcement of an administrative order issued pursuant to section 20119,

(i) Enforcement of information gathering and entry authority pursuant to section 20117.
(j) Enforcement of the reporting requirements under section 20114(1), (3), and (6).
(k) Any other relief necessary for the enforcement of this part.
_ () If.an action is brought under this part by a plaintiff other than the attorney general, the plaintiff shall, at the
time of filing, provide a copy of the complaint to the attorney general.

§3) Except as otherwise provided in this part, an action brought under this part may be brought in the_circuit court
for the county of Ingham, in the county in which the defendant resides, has a place of business, or in which the
registered office of a defendant corporation is located, or in the county where the release occurred.

(4) A state court does not have jurisdiction to review challenges to a response activity selected or approved by the
department under this part or to réview an administrative order issued under this part in any action except an action
that is 1 of the following:

An action to recover response costs, damages, or for contribution.

(@)
gbs) An action by the state to enforce an administrative order under this_part or by any other person under section
20135(1)(b) to-enforce an administrative order or to recover a fine for violation of an Order.

_(c) An action pursuant to section 20119(5) for review of a decision by the department denying or limiting
reimbursement.

(d) An action pursuant to section 20135 challenging a response activity selected or approved by the department, if
the action is filed after the completion of the response activity.

() An action by the state pursuant to section 20126a(6) to compel response activity.

(5) In any judicial action under this part, judicial review of any issues concernm% the selection or adequacy of a
response activity taken, ordered, or agreed to by the state are limited to the administrative record, If the courf finds
that the record is incomplete or inadequate, the tourt may consider supplemental material in the action. In considering
ob!,ec_tlons raised in a judicial action under this part, the court shall uphold the state’s decision in selecting a response
activity unless the objecting party can demonstrate based on the administrative record that the decision was arbitrary
and capricious or otherwise not in accordance with law. In reviewing alleged procedural errors, the court may disallow
costs or damages only to the extent the errors were so serious and related to matters of such central importance that
the activity would have been significantly changed had the errors not been made.

_(6) Inan action commenced under this part, any person may intervene as a matter of right if that person claims an
interest relating to the subject matter of the action and is situated so that the disposition of the action may, as a
practical matter, impair or impede the person’s ability to protect that interest, unless the court finds the person’s
Interest is adequately represented by an existing party.

Sec. 20138. (1) All unpaid costs and damages for which a person is liable under section 20126 constitute a lien in favor
ofthe state ugon a facility that has been the Subject of response activity by the state and is owned by that person. A lien
under this susection has priority over all other liens and encumbrances except liens and encumbrances recorded hefore
the date the lien under this subsection is recorded. A lien under this subsection arises when the state first incurs costs
for response activity at the facility for which the person is responsible.

() If the attorney general determines that the lien Provided in subsection (1) is insufficient t protect the interest
of the state in recoverlnP response costs at a facility, the attorney general may file'a petition in the circuit court of the
county in which the facility is located seeking either or both of the Tollowing:

(a) A lien upon the facility subject to response activity that takes priority over all other liens and encumbrances that
are or have been recorded on the facility.

(b) A lien_upon real or personal property or rights to real or personal propert%, other than the facility, owned by the
person described in subsection (1), having R[IOfIty over all other'liens and encumbrances except liens and encumbrances
recorded PTIO_T to the date the lien under this subsection is recorded. However, the following are not subject to the lien
provided for in this subdivision:

(1) Assets of a qualified pension plan or individual retirement account under the internal revenue code.
(if) Assets held expressly for the purpose of financing a dependent’s college education.
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(i) -~ Up to $500,000.00 in nonbusiness real or personal property or rights to nonbusiness real or personal property,
except that not more than $25,000.00 of this amount may be cash or Securities.
~ (3) A petition submitted pursuant to subsection 82) shall set forth with as much specificity as possible the type of
lien sought, the property that would be affected, and the reasons the attorne Peneral believes the lien is necessary.
Upon receipt of a petition under subsection (2), the court shall promEtIy schedule a hearing to determine whether thie
petition should be granted. Notice of the hearing shall be provided to thé attorney (\;eneral,t e property owner, and any
Bgrsons hoIdang liens or perfected security interests in the real p_roRerty subject to resPonse activity. A lien shall not

granted under subsection (2) against the owner of the facility if the owner’is not liable under section 20126,

_ (& In addition to the lien provided in subsections (1) and (2f), if the state incurs costs for response activity that
increases the market value of real property that is the location of a release or threatened release, the increase in value
caused by the state funded resPonse activity, to the extent the state incurred unﬁald costs and damages, constitutes a
lien in favor of the state upon the real property. This lien has priority over all other liens or encumbrances that are or
have been recorded upon the property.

(5) A lien provided in subsection (1), (2), or (4) is perfected against real property when a notice of lien is filed by the
department with the register of deeds in the county in which the real property is located. A lien upon personal property
provided in subsection (2) is perfected when a notice of lien is filed by the department in accordance with applicable law
and reFuIatlon for the perfection of a lien_on that type of personal Fropert . In addition, the department shall, at the
time of the filing of the notice of lien, provide a copy of the notice of lien to the owner of that property by certified mail.

(6? A lien under this section continues until the liability for the costs and damages is satisfied or resolved or becomes
unentorceable through the operation of the statute of linitations provided in section 20140.

(7) Upon satisfaction of the liability secured by the lien, the department shall file a notice of release of lien in the
same manner as provided in subsection (5).

(8) If the department, at the time or prior to the time of filingthe notice of release of lien pursuant to subsection %),
has made a determination that the person liable under section 20126 has completed all of the response activity at the
real property pursuant to the approved remedial action plan, the department shall execute and file with the notice of
releasletog liéna document stating that all response activities required in the approved remedial action plan have been
completed.

Sec. 20139. (1) The penalties provided in this section only apply to a release that occurs after July 1, 1991,

(Z%A erson who does any of the following is guilty of a felony and shall be fined not less than $2,500.00 or more
than $25,000.00 for each violafion:

() Knowingly releases or causes a release contrary to applicable federal, state, or local requirements or contrary to
any permit orlicense held by that person, if that person knew or should have known that the release could cuse
personal injury or property damage.

(b) Intentionally makes a false statement, representation, or certification in any ap?lication, record, report, plan, or
other'document filed or required to be maintained under this part and rules promulgated under this part.

(c) Intentionally renders inaccurate any monitoring device or record required to be maintained under this part or a
rule promulgated Under this part,

(d) Misrepresents his or her qualifications in a document prepared pursuant to section 2012%.

@) In addition to a fine imposed under subsection (2), the court may. impose an additional fine of not more than
$25,000.00 for each day during which the release occurred. If the conviction is for a violation committed after a first
conviction of the person under this subsection, the court shall impose a fine of not less than $25,000.00 and not more
than $50,000.00 per day of violation. Upon conviction, in addition to a fine, the court in its discretion maY sentence the
defendant to imprisonment for not more than 2 years. or impose probation upon a person for a violation of this ?art. With
the exception of the issuance of criminal complaints, issuance of warrants, and the holding of an arraignment, the circuit
court for the county in which the violation occurred has exclusive jurisdiction.

(4) Upan a finding by the court that the action of a criminal defendant prosecuted under this, section poses or posed
a substantial endangerment to public health, safety, or welfare, the court shall impose, in addition to the penalties set
forth, in subs?ctlons (2) and (3), a fine of not less than $1,000,000.00 and, in addition to a fine, a sentence of 5 years’
imprisonment.

(S%To find a defendant criminally liable for substantial endangerment under subsection d(4), the court shall determine
that the defendant knowingly or recklessly acted in such a manner as to cause a danger of death or serious hodily injury
and that either of the following has occurred:

(a) The defendant had an actual awareness, belief, or understanding that his or her conduct would cause a substantial
danger of death or serious bodily injury.

_ (b) The defendant acted in gross disregard of the standard of care that any reasonable person would observe in
similar circumstances.
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(6) Knowledge possessed by a person other than the defendant under subsection (5) may be attributable to the
defendant if the defendant took affirmative steps to shield himself or herself from the relevant information.

(72 The department may pay an award of up to $0,000.00 to_an individual that provides information leading to the
arrest and conviction of a person for a violation of this section. The dePartment shall promulgate rules that prescribe
criteria for granting awards under this section. An award shall not he made under this section until rules are
promulgated prescribing the criteria for makl_n? awards. Awards under this subsection may be paid from the Michigan
environmental assurance fund, if enabling legislation creating the fund is enacted into law.

(8) As used in this section, “serious bodily injury” means bodi%y injury that involves a substantial risk of death
unconsciousness, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment of the
function of a bodily member, organ, or mental faculty.

f IISec. 20140. (1) Except as provided in subsection (2), the limitation period for filing actions under this part is &
ollows:

(a) For the recover}/lof response acti\/it* costs and natural resources damagi]es pursuant to section 20126a(l)(a), (b)
or &c), within 6 years of initiation of physical on-site construction activities for the remedial action selected or approved
by the department at a facility, except'as provided in subdivision (b).

(b) For Lor more subsequent actions for recoverY of response activity costs pursuant to section 20126, at any. time
glhurng 'tlhte response activity, if commenced not later than 3 years after the date of completion of all response activity at
e facility.

(c) For civil fines under this part, within 3 years after discovery of the violation for which the civil fines are assessed.

, %2), For recover?{ of response activity costs and natural resources damages that accrued prior to July 1, 1991, the
limitation period for filing actions under this part is July 1, 199,

.Sec. 20142, (1) Except as provided in section 20126a(5), a person who has complied with the requirements of this part
or is exempt from liability under this part is not subject to a claim in law or equity for performance of response activities
under part 17, part 31, or common law.

(2) This section does not bar any of the following:

(3) Tort claims unrelated to performance of response activities.

(b) Tort claims for damages which result from response activities.

(c) Tort claims related to the exercise or failure to exercise responsibilities under section 20107a.

Section 2. Sections 20112, 20120, 20121, 20122, 20123, 20124, 20125, 20127, 20134a, 20136, and 20141 of Act No. 451 of
the Public Acts of 1994, being sections 324.20112 32420120, 32420121, 32420122, 32400123, 32420124, 32420125,
324.20127, 324.20134a, 324.20136, and 324.20141 of the Michigan Compiled Laws, are repealed.

This act is ordered to take immediate effect.

Clerk of the House of Representatives.

Secretary of the Senate.

Approved

Governor.
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