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ENROLLED SENATE BILL No. 344

AN ACT to amend sections 1629, 1641, 2945, 2946, 2947, 2948, 2957, and 6304 of Act No. 236 of the Public Acts of
1961, entitled as amended “An act to revise and consolidate the statutes relating to the organization and jurisdiction of
the courts of this state; the powers and duties of such courts, and of the judges and other officers thereof; the forms and
attributes of civil claims and actions; the time within which civil actions and proceedings may be brought in said courts;
pleading, evidence, practice and procedure in civil and criminal actions and proceedings in said courts; to provide
remedies and penalties for the violation of certain provisions of this act; and to repeal all acts and parts of acts
inconsistent with, or contravening any of the provisions of this act,” sections 1629,1641,2945, 2948, and 6304 as amended
and section 2957 as added by Act No. 161 of the Public Acts of 1995, being sections 600.1629, 600.1641, 600.2945,
600.2946, 600.2947, 600.2948, 600.2957, and 600.6304 of the Michigan Compiled Laws; to add sections 2946a, 2949a, 2955,
29553, 2962, and 6312; and to repeal acts and parts of acts.

The People of the State of Michigan enact:

Section 1 Sections 1629, 1641, 2945, 2946, 2947, 2948, 2957, and 6304 of Act No. 236 of the Public Acts of 1961,
sections 1629, 1641, 2945, 2948, and 6304 as amended and section 2957 as added by Act No. 161 of the Public Acts of
1995, being sections 600.1629, 600.1641, 600.2945, 600.2946, 600.2947, 600.2948, 600.2957, and 600.6304 of the Michigan
Compiled Laws, are amended and sections 2946a, 2949a, 2955, 2955a, 2962, and 6312 are added to read as follows:

Sec. 1629. (1) Subject to subsection (2), in an action based on tort or another legal theory seeking damages for
personal injury, property damage, or wrongful death, all of the following apply:

(@ The county in which the original injury occurred and in which either of the following applies is a county in which
to file and try the action:

(i) The defendant resides, has a place of business, or conducts business in that county.

(ii) The corporate registered office of a defendant is located in that county.

(b) If a county does not satisfy the criteria under subdivision (a), the county in which the original injury occurred
and in which either of the following applies is a county in which to file and try the action:

(i) The plaintiff resides, has a place of business, or conducts business in that county.

(i) The corporate registered office of a plaintiff is located in that county.

(©) If a county does not satisfy the criteria under subdivision (a) or (b), a county in which both of the following apply
isa county in which to file and try the action:

(i) The plaintiff resides, has a place of business, or conducts business in that county, or has its corporate registered
office located in that county.
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(i) The defendant resides, has a place of business, or conducts business in that county, or has its corporate
registered office located in that county.

(d) If a county does not satisfy the criteria under subdivision, (a), (b), or (c). a county that satisfies the criteria under
section 1621 or 1627 is a county in which to file and try an action.

(2) Any party may file a motion to change venue based on hardship or inconvenience.

(3) For the purpose of this section only, in a product liability action, a defendant is considered to conduct business
in a county in which the defendant’s product is sold at retail.

Sec. 1641. (1) Except as provided in subsection (2), if causes of action are joined, whether properly or not, venue is
proper in any county in which either cause of action, if sued upon separately, could have been commenced and tried
subject to separation and change as provided by court rule.

(2) If more than 1 cause of action is pleaded in the complaint or added by amendment at any time dining the action
and 1 of the causes of action is based on tort or another legal theory seeking damages for personal injury, property

damage, or wrongful death, venue shall be determined under the rules applicable to actions in tort as provided in section
1629.

Sec. 2945. As used in this section and sections 1629, 2945 to 2949a, and 5805:

(a) “Alteration” means a material change in a product after the product leaves the control of the manufacturer or
seller. Alteration includes a change in the product’s design, packaging, or labeling; a change to or removal of a safety
feature, warning, or instruction; deterioration or damage caused by failure to observe; routine care and maintenance or
failure to observe an installation, preparation, or storage procedure; or a change resulting from repair, renovation,
reconditioning, recycling, or reclamation of the product.

(b) “Drug” means that term as defined in section 201 of the federal food, drug, and cosmetic act, chapter 675, 52 Stat.
1040, 21 U.S.C. 321. However, drug does not include a medical appliance or device.

(c) “Economic loss” means objectively verifiable pecuniary damages arising from medical expenses or medical care,
rehabilitation services, custodial care, loss of wages, loss of future earnings, burial costs, loss of use of property, costs

of repair or replacement of property, costs of obtaining substitute domestic services, loss of employment, or other
objectively verifiable monetary losses.

(d) “Gross negligence” means conduct so reckless as to demonstrate a substantial lack of concern for whether injury
results.

(e) “Misuse” means use of a product in a materially different manner than the product's intended use. Misuse
includes uses inconsistent with the specifications and standards applicable to the product, uses contrary to a warning or
instruction provided by the manufacturer, seller, or another person possessing knowledge or training regarding the use
or maintenance of the product, and uses other than those for which the product would be considered suitable by a
reasonably prudent person in the same or similar circumstances.

(f) “Noneconomic loss” means any type of pain, suffering, inconvenience, physical impairment, disfigurement, mental
anguish, emotional distress, loss of society and companionship, loss of consortium, injury to reputation, humiliation, or
other nonpecuniary damages.

(9) “Product” includes any and all component parts to a product.

(h) “Product liability action” means an action based on a legal or equitable theory of liability brought for the death
of a person or for injury to a person or damage to property caused by or resulting from the production of a product.

(i) “Production” means manufacture, construction, design, formulation, development of standards, preparation,
processing, assembly, inspection, testing, listing, certifying, warning, instructing, marketing, selling, advertising,
packaging, or labeling.

(J) “Sophisticated user” means a person or entity that, by virtue of training, experience, a profession, or legal
obligations, is or is generally expected to be knowledgeable about a product's properties, including a potential hazard
or adverse effect. An employee who does not have actual knowledge of the product's potential hazard or adverse effect
that caused the injury is not a sophisticated user.

Sec. 2946. (1) It shall be admissible as evidence in a preduct liability action that the production of the product wes
in accordance with the generally recognized and prevailing nongovernmental standards in existence at the time the
specific unit of the product was sold or delivered by the defendant to the initial purchaser or user.

2 In a product liability action brought against a manufacturer or seller for harm allegedly caused by a production
defect, the manufacturer or seller is not liable unless the plaintiff establishes that the product was not reasonably safe
at the time the specific unit of the product left the control of the manufacturer or seller and that, according to generally
accepted production practices at the time the specific unit of the product left the control of the manufacturer or seller,
a practical and technically feasible alternative production practice was available that would have prevented the harm



without significantly impairing the usefulness or desirability of the product to users and without creating equal or
greater risk of harm to others. An alternative production practice is practical and feasible only if the technical, medical,
or scientific knowledge relating to production of the product, at the time the specific unit of the product left the control
of the manufacturer or seller, was developed, available, and capable of use in the production of the product and was
economically feasible for use by the manufacturer. Technical, medical, or scientific knowledge is not economically
feasible for use by the manufacturer if use of that knowledge in production of the product would significantly
compromise the product's usefulness or desirability.

(3) With regard to the production of a product that is the subject of a product liability action, evidence of a
philosophy, theory, knowledge, technique, or procedure that is learned, placed in use, or discontinued after the event
resulting in the death of the person or injury to the person or property, which if learned, placed in use, or discontinued
before the event would have made the event less likely to occur, is admissible only for the purpose of proving the
feasibility of precautions, if controverted, or for impeachment.

(@ In a product liability action brought against a manufacturer or seller for harm allegedly caused by a product,
there is a rebuttable presumption that the manufacturer or seller is not liable if, at the time the specific unit of the
product was sold or delivered to the initial purchaser or user, the aspect of the product that allegedly caused the harm
waes in compliance with standards relevant to the event causing the death or injury set forth in a federal or state statute
or was approved by, or was in compliance with regulations or standards relevant to the event causing the death or
injury promulgated by, a federal or state agency responsible for reviewing the safety of the product. Noncompliance
with a standard relevant to the event causing the death or injury set forth in a federal or state statute or lack of
approval by, or noncompliance with regulations or standards relevant to the event causing the death or injury
promulgated by, a federal or state agency does not raise a presumption of negligence on the part of a manufacturer or
seller. Evidence of compliance or noncompliance with a regulation or standard not relevant to the event causing the
death or injury is not admissible.

(5) In a product liability action against a manufacturer or seller, a product that is a drag is not defective or
unreasonably dangerous, and the manufacturer or seller is not liable, if the drug was approved for safety and efficacy
by the United States food and drug administration, and the drug and its labeling were in compliance with the United
States food and drug administration’s approval at the time the drug left the control of the manufacturer or seller.
However, this subsection does not apply to a drug that is sold in the United States after the effective date of an order
of the United States food and drug administration to remove the drug from the market or to withdraw its approval.
This subsection does not apply if the defendant at any time before the event that allegedly caused the injury does any
of the following:

(® Intentionally withholds from or misrepresents to the United States food and drug administration information
concerning the drug that is required to be submitted under the federal food, drug, and cosmetic act, chapter 675, 52 Stat.
104021 U.S.C. 301 to 321, 331 to 343-2. 344 to 346a, 347, 348 to 353, 355 to 360, 360b to 376, and 378 to 395, and the drug
would not have been approved, or the United States food and drag administration would have withdrawn approval for
the drug if the information were accurately submitted.

(b) Makes an illegal payment to an official or employee of the United States food and drug administration for the
purpose of securing or maintaining approval of the drug.

Sec. 2946a. (1) In an action for product liability, the total amount of damages for noneconomic loss shall not exceed
$280,000.00. unless the defect in the product caused either the person’s death or permanent loss of a vital bodily
function, in which case the total amount of damages for noneconomic loss shall not exceed $500,000.00. On the effective
date of the amendatory act that added this section, the state treasurer shall adjust the limitations set forth in this
subsection so that the limitations are equal to the limitations provided in section 1483. After that date, the state
treasurer shall adjust the limitations set forth in this subsection at the end of each calendar year so that they continue
robe equal to the limitations provided in section 1483.

()] In awarding damages in a product liability action, the trier of fact shall itemize damages into economic and
noneconomic losses. Neither the court nor counsel for a party shall inform the jury of the limitations under subsection
(D). The court shall adjust an award of noneconomic loss to conform to the limitations under subsection (1).

(3) The limitation on damages under subsection (1) for death or permanent loss of a vital bodily function does not
apply to a defendant if the trier of fact determines by a perponderance of the evidence that the death or loss was the
result of the defendant’s gross negligence, or if the court finds that the matters stated in section 2949a are true.

(4 If damages for economic loss cannot readily be ascertained by the trier of fact, then the trier of fact shall calculate
damages for economic loss based on an amount that is equal to the state average median family income as reported in
the immediately preceding federal decennial census and adjusted by the state treasurer in the same manner as provided

in subsection (1).



Sec. 2947. (1) A manufacturer or seller is not liable in a product liability action for harm caused by an alteration of
the product unless the alteration was reasonably foreseeable. Whether there was an alteration of a product and whether
an alteration was reasonably foreseeable are legal issues to be resolved by the court.

(2) A manufacturer or seller is not liable in a product liability action for harm caused by misuse of a product unless
the misuse was reasonably foreseeable. Whether there was misuse of a product and whether misuse was reasonably
foreseeable are legal issues to be resolved by the court.

(3) A manufacturer or seller is not liable in a product liability action if the purchaser or user of the product was
aware that use of the product created an unreasonable risk of personal injury and voluntarily exposed himself or herself
to that risk and the risk that he or she exposed himself or herself to was the proximate cause of the injury. This
subsection does not relieve a manufacturer or seller from a duty to use reasonable care in a product’s production.

(4) Except to the extent a state or federal statute or regulation requires a manufacturer to warn, a manufacturer or
seller is not liable in a product liability action for failure to provide an adequate warning if the product is provided for
use by a sophisticated user.

(5) A manufacturer or seller is not liable in a product liability action if the alleged harm was caused by an inherent
characteristic of the product that cannot be eliminated without substantially compromising the product’s usefulness or
desirability, and that is recognized by a person with the ordinary knowledge common to the community.

(6) In a product liability action, a seller other than a manufacturer is not liable for harm allegedly caused by the
product unless either of the following is true:

(@) The seller failed to exercise reasonable care, including breach of any implied warranty, with respect to the
product and that failure was a proximate cause of the person’s injuries.

(b) The seller made an express warranty as to the product, the product failed to conform to the warranty, and the
failure to conform to the warranty was a proximate cause of the person’s harm.

Sec. 2948. (1) Evidence is admissible in a product liability action that, before the death of the person or injury to the
person or damage to property, pamphlets, booklets, labels, or other written warnings were provided that gave notice
to foreseeable users of the material risk of injury, death, or damage connected with the foreseeable use of the pI’OdUCt
or provided instructions as to the foreseeable uses, applications, or limitations of the product that the defendant knew
or should have known.

(2) A defendant is not liable for failure to warn of a material risk that is or should be obvious to a reasonably prudent
product user or a material risk that is or should be a matter of common knowledge to persons in the same or similar
position as the person upon whose injury or death the claim is based in a product liability action.

(3) In a product liability action brought against a manufacturer or seller for harm allegedly caused by a failure to
provide adequate warnings or instructions, a manufacturer or seller is not liable unless the plaintiff proves that the
manufacturer knew or should have known about the risk of harm based on the scientific, technical, or medical
information reasonably available at the time the specific unit of the product left the control of the manufacturer.

(4) This section does not limit a manufacturer’s or seller’s duty to use reasonable care in relation to a product after
the product has left the manufacturer’s or seller’s control.

Sec. 2949a. In a product liability action, if the court determines that at the time of manufacture or distribution the
defendant had actual knowledge that the product was defective and that there was a substantial likelihood that the
defect would cause the injury that is the basis of the action, and the defendant willfully disregarded that knowledge in
the manufacture or distribution of the product, then sections 2946(4), 2946a, 2947(1) to (4), and 2948(2) do not apply.

Sec. 2955. (1) In an action for the death of a person or for injury to a person or property, a scientific opinion rendered
by an otherwise qualified expert is not admissible unless the court determines that the opinion is reliable and will assist
the trier of fact. In making that determination, the court shall examine the opinion and the basis for the opinion, which
basis includes the facts, technique, methodology, and reasoning relied on by the expert, and shall consider all of the
following factors:

(a) Whether the opinion and its basis have been subjected to scientific testing and replication.
(b) Whether the opinion and its basis have been subjected to peer review publication.

(c) The existence and maintenance of generally accepted standards governing the application and interpretation of
a methodology or technique and whether the opinion and its basis are consistent with those standards.

(d) The known or potential error rate of the opinion and its basis.

(e) The degree to which the opinion and its basis are generally accepted within the relevant expert community. As
used in this subdivision, “relevant expert community” means individuals who are knowledgeable in the field of study
and are gainfully employed applying that knowledge on the free market.



(f) Whether the basis for the opinion is reliable and whether experts in that field would rely on the same basis to
reach the type of opinion being proffered.

(g) Whether the opinion or methodology is relied upon by experts outside of the context of litigation.

@ A novel methodology or form of scientific evidence may be admitted into evidence only if its proponent
establishes that it has achieved general scientific acceptance among impartial and disinterested experts in the field.

(3 In an action alleging medical malpractice, the provisions of this section are in addition to, and do not otherwise
affect, the criteria for expert testimony provided in section 2169.

Sec. 2955a. (1) It is an absolute defense in an action for the death of an individual or for injury to a person or
property that the individual upon whose death or injury the action is based had an impaired ability to function due to
the influence of intoxicating liquor or a controlled substance, and as a result of that impaired ability, the individual was
S or more the cause of the accident or event that resulted in the death or injury. If the individual described in this
subsection was less than 50% the cause of the accident or event, an award of damages shall be reduced by that
percentage.

(2 As used in this section:

(@ “Controlled substance” means that term as defined in section 7104 of the public health code. Act No. 368 of the
Public Acts of 1978, being section 333.7104 of the Michigan Compiled Laws.

(b) “Impaired ability to function due to the influence of intoxicating liquor or a controlled substance” means that, as
aresult of an individual drinking, ingesting, smoking, or otherwise consuming intoxicating liquor or a controlled
substance, the individual’s senses are impaired to the point that the ability to react is diminished from what it would be
hed the individual not consumed liquor or a controlled substance. An individual is presumed under this section to have
animpaired ability to function due to the influence of intoxicating liquor or a controlled substance if, under a standard
prescribed by section 625a of the Michigan vehicle code. Act No. 300 of the Public Acts of 1949, being section 257.625a
of the Michigan Compiled Laws, a presumption would arise that the individual’s ability to operate a vehicle was
impaired.

Sec. 2957. (1) In an action based on tort or another legal theory seeking damages for personal injury, property
damage, or wrongful death, the liability of each person shall be allocated under this section by the trier of fact and,
subject to section 6304, in direct proportion to the person’s percentage of fault. In assessing percentages of fault under
this subsection, the trier of fact shall consider the fault of each person, regardless of whether the person is, or could
have been, named as a party to the action.

(2 Upon motion of a party within 91 days after identification of a nonparty, the court shall grant leave to the moving
party to file and serve an amended pleading alleging 1 or more causes of action against that nonparty. A cause of action
added under this subsection is not barred by a period of limitation unless the cause of action would have been barred
by a period of limitation at the time of the filing of the original action.

(3 Sections 2956 to 2960 do not eliminate or diminish a defense or immunity that currently exists, except as
expressly provided in those sections. Assessments of percentages of fault for nonparties are used only to accurately
determine the fault of named parties. If fault is assessed against a nonparty, a finding of fault does not subject the
nonparty to liability in that action and shall not be introduced as evidence of liability in another action.

Sec. 2962. This section applies to an action for professional malpractice against a certified public accountant. A
certified public accountant is liable for civil damages in connection with public accounting services performed by the
certified public accountant only in 1 of the following situations:

(@ A negligent act, omission, decision, or other conduct of the certified public accountant if the claimant is the
certified public accountant's client.

(b) An act, omission, decision, or conduct of the certified public accountant that constitutes fraud or an intentional
misrepresentation.

(© A negligent act, omission, decision, or other conduct of the certified public accountant if the certified public
accountant was informed in writing by the client at the time of engagement that a primary intent of the client was for
the professional public accounting services to benefit or influence the person bringing the action for civil damages. For
the purposes of this subdivision, the certified public accountant shall identify in writing to the client each person,
generic group, or class description that the certified public accountant intends to have rely on the services. The certified
public accountant may be held liable only to each identified person, generic group, or class description. The certified
public accountant’s written identification shall include each person, generic group, or class description identified by the
client as being benefited or influenced.

Sec. 6304. (1) In an action based on tort or another legal theory seeking damages for personal injury, property
damage, or wrongful death involving fault of more than 1 person, including third-party defendants and nonparties, the



court, unless otherwise agreed by all parties to the action, shall instruct the jury to answer special interrogatoriesar,
if there is no jury, shall make findings indicating both of the following:

(a) The total amount of each plaintiffs damages.

(b) The percentage of the total fault of all persons that contributed to the death or injury, including each plaintiff
and each person released from liability under section 2925d, regardless of whether the person was or could have been
named as a party to the action.

(2) In determining the percentages of fault under subsection (I)(b), the trier of fact shall consider both the nature of
the conduct of each person at fault and the extent of the causa] relation between the conduct and the damages claimed

(3) The court shall determine the award of damages to each plaintiff in accordance with the findings under subsection
(1), subject to any reduction under subsection (5) or section 2955a or 6303, and shall enter judgment against each party
including a third-party defendant, except that judgment shall not be entered against a person who has been released
from liability as provided in section 2925d.

(4) Liability in an action to which this section applies is several only and not joint. Except as otherwise provided in
subsection (6), a person shall not be required to pay damages in an amount greater than his or her percentage of fault
as found under subsection (1). This subsection and section 295(5 do not apply to a defendant that is jointly and severally
liable under section 6312.

(5) In an action alleging medical malpractice, the court shall reduce an award of damages in excess of 1 of the
limitations set forth in section 1483 to the amount of the appropriate limitation set forth in section 1483. The jury sl
not be advised by the court or by counsel for either party of the limitations set forth in section 1483 or any other
provision of section 1483.

(6) If an action includes a medical malpractice claim against a person or entity described in section 5838a(l), 1of the
following applies:

(a) If the plaintiff is determined to be without fault under subsections (1) and (2). the liability of each defendant is
joint and several, whether or not the defendant is a person or entity described in section 5838a(l).

(b) If the plaintiff is determined to have fault under subsections (1) and (2), upon motion made not later than
6 months after a final judgment is entered, the court shall determine whether all or part of a party’s share of the
obligation is uncollectible from that party, and shall reallocate any uncollectible amount among the other parties,
whether or not another party is a person or entity described in section 5838a(l), according to their respective
percentages of fault as determined under subsection (1). A party is not required to pay a percentage of any uncollectible
amount that exceeds that party’s percentage of fault as determined under subsection (1). The party whose liability is
reallocated continues to be subject to contribution and to any continuing liability to the plaintiff on the judgment.

(7) Notwithstanding subsection (6). a governmental agency, other than a governmental hospital or medical cae
facility, is not required to pay a percentage of any uncollectible amount that exceeds the governmental agency's
percentage of fault as determined under subsection (1).

(8) As used in this section, “fault’ includes an act, an omission, conduct, including intentional conduct, a breach o
warranty, or a breach of alegal duty, or any conduct that could give rise to the imposition of strict liability, that isa
proximate cause of damage sustained by a party.

Sec. (6312. A defendant that is found liable for an act or omission that causes personal injury, property damage, a
wrongful death is jointly and severally liable if the defendant’s act or omission is any of the following:

(a) A crime, an element of which is gross negligence, for which the defendant is convicted.

(b) A crime involving the use of alcohol or a controlled substance for which the defendant is convicted and that isa
violation of 1 or more of the following:

(i) Section 14 of the explosives act of 1970, Act No. 202 of the Public Acts of 1970, being section 29.54 of the Michigan
Compiled Laws.

(ii) Section 111 of the Michigan code of military justice of 1980, Act No. 523 of the Public Acts of 1980, being section
32.1111 of the Michigan Compiled Laws.

(iii) Section 025 of the Michigan vehicle code. Act No. 300 of the Public /Vets of 1949, being section 257.025 of the
Michigan Compiled Laws.

(ix) Section 185 of the aeronautics code of the state of Michigan, Act No. 327 of the Public Acts of 1945, being section
259.185 of the Michigan Compiled Laws.

(X) Section 8017(5 of part 801 (marine safety), 81134 of part 811 (off-road recreation vehicles), or 82127 of part &L
(snowmobiles) of the natural resources and environmental protection act, Act No. 451 of the Public Acts of 1994, being
sections 324.80176, 324.81134, and 324.82127 of the Michigan Compiled Laws.

(xi) Section 353 of the railroad code of 1993, Act No. 354 of the Public Acts of 1993, being section 462.353 of the
Michigan Compiled Laws.



(xii) Section 237 of the Michigan penal code, Act No. 328 of the Public Acts of 1931, being section 750.237 of the
Michigan Compiled Laws.

Section 2. Section 2949 of Act No. 23(5 of the Public Acta of 1901. being section 000.2949 of the Michigan Compiled

Laws, is repealed.

Section 3. Sections 1629, 1641, 2945, 2946, 2947, 2948, 2957, and 6304 of Act No. 230 of the Public Acts of 1961 being
actions 600.1629, 600.1641, 600.2945, 600.2946, 600.2947, 600.2918, 600.2957, and 600.6304 of the Michigan Compiled
Lans, as amended by this amendatory act, and sections 2940a, 2949a, 2955, 2955a. 2962, and 63L 2 of Act No. 236 of the
Public Acts of 1961, being sections 600.2946a, 600.2949a, 600.2955, 600.2955a, 600.2962, and 600.6312 of the Michigan
compiled Laws, as added by this amendatory act, apply to actions filed on or after the effective date of this amendatory

act.

Secretary of the Senate.

Clerk of the House of Representatives
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