
S E N A T E  B I L L  N o .  3 4 4

F e b r u a r y  2 8 ,  1 9 9 5 ,  I n t r o d u c e d  b y  S e n a t o r s  GOUGEON, SHUGARS, 
C IS K Y , EMMONS, NORTH, SCHWARZ, CARL, MCMANUS, S T E IL , GEAKE, 
ROGERS, S T IL L E , G A ST, SCHUETTE a n d  BENNETT a n d  r e f e r r e d  t o  
t h e  C o m m i t t e e  o n  E c o n o m ic  D e v e l o p m e n t ,  I n t e r n a t i o n a l  T r a d e  
a n d  R e g u l a t o r y  A f f a i r s .

A b i l l  t o  a m e n d  s e c t i o n s  1 6 2 9 ,  2 9 4 5 ,  2 9 4 6 ,  2 9 4 7 ,  2 9 4 8 ,  2 9 4 9 ,  

5 8 0 5 ,  a n d  6 3 0 4  o f  A c t  N o . 2 3 6  o f  t h e  P u b l i c  A c t s  o f  1 9 6 1 ,  e n t i ­

t l e d  a s  a m e n d e d

" R e v i s e d  j u d i c a t u r e  a c t  o f  1 9 6 1 , "

s e c t i o n  1 6 2 9  a s  a d d e d  b y  A c t  N o . 1 7 8  o f  t h e  P u b l i c  A c t s  o f  1 9 8 6 ,  

s e c t i o n  5 8 0 5  a s  a m e n d e d  b y  A c t  N o . 1 1 5  o f  t h e  P u b l i c  A c t s  o f  

1 9 8 8 ,  a n d  s e c t i o n  6 3 0 4  a s  a m e n d e d  b y  A c t  N o . 7 8  o f  t h e  P u b l i c  

A c t s  o f  1 9 9 3 ,  b e i n g  s e c t i o n s  6 0 0 . 1 6 2 9 ,  6 0 0 . 2 9 4 5 ,  6 0 0 . 2 9 4 6 ,  

6 0 0 . 2 9 4 7 ,  6 0 0 . 2 9 4 8 ,  6 0 0 . 2 9 4 9 ,  6 0 0 . 5 8 0 5 ,  a n d  6 0 0 .6 3 0 4  o f  t h e  

M i c h i g a n  C o m p i l e d  L a w s ;  a n d  t o  a d d  s e c t i o n s  2 9 4 6 a ,  2 9 5 5 ,  a n d  

2 9 5 6 .

THE PEOPLE OF THE STATE OF M ICHIGAN ENACT:

1 S e c t i o n  1 .  S e c t i o n s  1 6 2 9 ,  2 9 4 5 ,  2 9 4 6 ,  2 9 4 7 ,  2 9 4 8 ,  2 9 4 9 ,

2 5 8 0 5 ,  a n d  6 3 0 4  o f  A c t  N o . 2 3 6  o f  t h e  P u b l i c  A c t s  o f  1 9 6 1 ,  s e c t i o n

3 1 6 2 9  a s  a d d e d  b y  A c t  N o . 1 7 8  o f  t h e  P u b l i c  A c t s  o f  1 9 8 6 ,  s e c t i o n
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1 5 8 0 5  a s  a m e n d e d  b y  A c t  N o . 11 5 o f  t h e  P u b l i c  A c t s  o f  1 9 8 8 ,  a n d

2 s e c t i o n  6 3 0 4  a s  a m e n d e d  b y  A c t  N o . 78 o f  t h e  P u b l i c  A c t s  o f  1 9 9 3 ,

3 b e i n g  s e c t i o n s  6 0 0 . 1 6 2 9 ,  6 0 0 . 2 9 4 5 ,  6 0 0 . 2 9 4 6 ,  6 0 0 . 2 9 4 7 ,  6 0 0 . 2 9 4 8 ,

4 6 0 0 . 2 9 4 9 ,  6 0 0 . 5 8 0 5 ,  a n d  6 0 0 .6 3 0 4  o f  t h e  M i c h i g a n  C o m p i le d  L a w s ,

5 a r e  a m e n d e d  a n d  s e c t i o n s  2 9 4 6 a ,  2 9 5 5 ,  a n d  2 9 5 6  a r e  a d d e d  t o  r e a d

6 a s  f o l l o w s :

7 S e c .  1 6 2 9 . ( 1 ) S u b j e c t  t o  s u b s e c t i o n  ( 2 ) ,  i n  a n  a c t i o n

8 b a s e d  o n  t o r t ,  INCLUDING A PRODUCT L IA B IL IT Y  A CTIO N , t h e  f o l l o w -

9 i n g  p r o v i s i o n s  a p p l y :

10 ( a )  THE c o u n t y  i n  w h ic h

1 1 THE INJURY OCCURRED a n d  i n  w h ic h  e i t h e r  o f  t h e  f o l -

12 l o w i n g  a p p l y  i s  a  p r o p e r  c o u n t y  i n  w h ic h  t o  c o m m e n c e  a n d  t r y  t h e

13 a c t i o n :

14 ( i ) T h e  d e f e n d a n t  r e s i d e s ,  h a s  a  p l a c e  o f  b u s i n e s s ,  o r  c o n -

15 d u c t s  b u s i n e s s  i n  t h a t  c o u n t y .

16 ( i i ) T h e  r e g i s t e r e d  o f f i c e  o f  a  d e f e n d a n t  c o r p o r a t i o n  i s

17 l o c a t e d  i n  t h a t  c o u n t y .

18 ( b )  I f  n o  c o u n t y  s a t i s f i e s  t h e  c r i t e r i a  u n d e r  s u b d i v i s i o n

19 ( a ) ,  THE c o u n t y  i n  w h ic h

20  THE INJURY OCCURRED a n d  i n  w h ic h  e i t h e r  o f  t h e  f o l l o w i n g

21 a p p l y  i s  a  p r o p e r  c o u n t y  i n  w h ic h  t o  c o m m e n c e  a n d  t r y  t h e

2 2  a c t i o n :

2 3  ( i ) T h e  p l a i n t i f f  r e s i d e s ,  h a s  a  p l a c e  o f  b u s i n e s s ,  o r  c o n -

2 4  d u c t s  b u s i n e s s  i n  t h a t  c o u n t y .

2 5  ( i i )  T he  r e g i s t e r e d  o f f i c e  o f  a  p l a i n t i f f  c o r p o r a t i o n  i s

2 6  l o c a t e d  i n  t h a t  c o u n t y .

2
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1 ( c )  I f  n o  c o u n t y  s a t i s f i e s  t h e  c r i t e r i a  u n d e r  s u b d i v i s i o n

2 ( a )  o r  ( b ) ,  a  c o u n t y  i n  w h ic h  b o t h  o f  t h e  f o l l o w i n g  a p p l y  i s  a

3 p r o p e r  c o u n t y  i n  w h ic h  t o  c o m m e n ce  a n d  t r y  t h e  a c t i o n :

4 ( i ) T h e  p l a i n t i f f  r e s i d e s ,  h a s  a  p l a c e  o f  b u s i n e s s ,  o r  c o n -

5 d u c t s  b u s i n e s s  i n  t h a t  c o u n t y ,  o r  t h e  r e g i s t e r e d  o f f i c e  o f  a

6 p l a i n t i f f  c o r p o r a t i o n  i s  l o c a t e d  i n  t h a t  c o u n t y .

7 ( i i )  T h e  d e f e n d a n t  r e s i d e s ,  h a s  a  p l a c e  o f  b u s i n e s s ,  o r  c o n -

8 d u c t s  b u s i n e s s  i n  t h a t  c o u n t y ,  o r  t h e  r e g i s t e r e d  o f f i c e  o f  a

9 d e f e n d a n t  c o r p o r a t i o n  i s  l o c a t e d  i n  t h a t  c o u n t y .

10 ( d )  I f  n o  c o u n t y  s a t i s f i e s  t h e  c r i t e r i a  u n d e r  s u b d i v i s i o n

11 ( a ) ,  ( b ) ,  o r  ( c ) ,  a  c o u n t y  THAT s a t i s f i e s  t h e  c r i t e r i a

12 u n d e r  s e c t i o n  1621 o r  1627  i s  a  p r o p e r  c o u n t y  i n  w h ic h  t o  c o m -

13 m e n c e  a n d  t r y  a n  a c t i o n .

14 ( 2 )  E i t h e r  p a r t l y  m ay f i l e  a  m o t i o n  f o r  a  c h a n g e  i n  v e n u e

15 b a s e d  o n  h a r d s h i p  o r  i n c o n v e n i e n c e .

16 

17

18 

19

2 0  ( 3 )  FOR THE PURPOSE OF T H IS  SEC TIO N , IN  A PRODUCT L IA B IL IT Y

21 A C TIO N , A DEFENDANT I S  CONSIDERED TO CONDUCT B U SIN ESS IN  A COUNTY

2 2  IN  WHICH THE DEFENDANT OR AN AUTHORIZED DEALER OF THE DEFENDANT

23  SELLS THE DEFENDANT'S PRODUCT.

24  S e c .  2 9 4 5 .  As u s e d  i n  s e c t i o n s  1 6 2 9 , 2 9 4 6  t o  2 9 4 9 ,  a n d

2 5  5 8 0 5 :

26  (A ) "ALTERATION" MEANS A MATERIAL CHANGE IN A PRODUCT AFTER

27  THE PRODUCT LEAVES THE CONTROL OF THE MANUFACTURER OR SEL LER .

3
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1 ALTERATION INCLUDES A CHANGE IN  THE PRODUCT'S D E SIG N , PACKAGING,

2 OR LA BELIN G ; A CHANGE TO OR REMOVAL OF A SAFETY FEATURE, WARNING,

3 OR IN STR U C TIO N ; DETERIORATION OR DAMAGE CAUSED BY FA ILU RE TO

4 OBSERVE ROUTINE CARE AND MAINTENANCE OR FAILURE TO OBSERVE AN

5 IN STA LLA TIO N , PREPARATION, OR STORAGE PROCEDURE; OR A CHANGE

6 RESULTING FROM R E P A IR , RENOVATION, RECO N D ITIO N IN G , RECYCLING, OR

7 RECLAMATION OF THE PRODUCT.

8 (B ) "CONSUMER PR IC E  INDEX" MEANS THE MOST COMPREHENSIVE

9 INDEX OF CONSUMER PR IC E S  AVAILABLE FOR T H IS  STATE FROM THE BUREAU

10 OF LABOR S T A T IS T IC S  OF THE UNITED STATES DEPARTMENT OF LABOR.

11 (C ) "ECONOMIC LOSS" MEANS OBJECTIVELY V E R IFIA B L E  PECUNIARY

12 DAMAGES A R IS IN G  FROM MEDICAL EXPENSES OR MEDICAL CARE, R E H A B IL I-

13 TATION S E R V IC E S , CUSTODIAL CARE, LOSS OF WAGES, LOSS OF FUTURE

14 EA RNINGS, BURIAL CO STS, LOSS OF USE OF PROPERTY, COSTS OF R E PA IR

15 OR REPLACEMENT OF PROPERTY, COSTS OF OBTAINING SU BSTITU TE DOMES-

16 T IC  S E R V IC E S , LOSS OF EMPLOYMENT, OR OTHER OBJECTIV ELY  V E R IF IA B L E

17 MONETARY L O SSE S.

18 (D ) "L IM IT E D  L IF E  PRODUCT" MEANS A PRODUCT THAT I S  DESIGNED

19 TO BE USED ONLY DURING A S P E C IF IC  PERIOD OF TIM E AFTER MANUFAC-

20  TURE AND UPON THE EX PIRATION OF THAT PERIOD OF TIM E BECOMES U S E -

21 L E S S , IN E F F E C T IV E , OR DANGEROUS OR CARRIES A MANUFACTURER'S WARN-

2 2  ING AGAINST USE OF THE PRODUCT AFTER THE S P E C IF IC  PERIO D  OF T IM E .

23  (E )  "M ISU SE " MEANS USE OF A PRODUCT IN A MATERIALLY D IF F E R -

2 4  ENT MANNER THAN THE PRODUCT'S INTENDED U SE. M ISUSE INCLUDES USES

2 5  IN CO N SISTEN T WITH THE S P E C IF IC A T IO N S  AND STANDARDS A PPLICA B LE TO

2 6  THE PRODUCT, USES CONTRARY TO A WARNING OR INSTRUCTION PROVIDED

27  BY THE MANUFACTURER, SELLER , OR ANOTHER PERSON PO SSESSIN G

4
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1 KNOWLEDGE OR TRAINING REGARDING THE USE OR MAINTENANCE OF THE

2 PRODUCT, AND USES OTHER THAN THOSE FOR WHICH THE PRODUCT WOULD BE

3 CONSIDERED SUITABLE BY A REASONABLY PRUDENT PERSON IN  THE SAME OR

4 SIM ILA R  CIRCUMSTANCES.

5 ( F )  "NONECONOMIC LOSS" MEANS ANY TYPE OF P A IN , SU FFE R IN G ,

6 INCONVENIENCE, PHYSICAL IMPAIRMENT, DISFIG UREM ENT, MENTAL

7 AN GU ISH, EMOTIONAL D IS T R E S S , LOSS OF SOCIETY AND COM PANIONSHIP,

8 LOSS OF CONSORTIUM, INJURY TO REPUTATION, H U M ILIA TIO N , OR OTHER

9 NONPECUNIARY DAMAGES.

10 (G ) "PRODUCT" INCLUDES ANY AND ALL COMPONENT PARTS TO A

11 PRODUCT.

12 (H ) "PRODUCTION" MEANS MANUFACTURE, CONSTRUCTION, D E SIG N ,

13 FORMULATION, DEVELOPMENT OF STANDARDS, PERFORMANCE, PREPARATION ,

14 PR O C E SSIN G , ASSEMBLY, IN SPE C T IO N , T E S T IN G , L IS T IN G , C E R T IF Y IN G ,

15 WARNING, IN STR U C TIN G , MARKETING, SE L L IN G , A D V ER TISIN G , PACKAGING,

16 OR LA BELING .

17 ( I )  "PRODUCT l i a b i l i t y  a c t i o n "  m e a n s  a n  a c t i o n  b a s e d  o n  a n y

18 l e g a l  o r  e q u i t a b l e  t h e o r y  o f  l i a b i l i t y  b r o u g h t  f o r  o r

19 THE d e a t h  OF A PERSON o r  FOR i n j u r y  t o  A p e r s o n  o r  p r o p e r t y

20  c a u s e d  b y  o r  r e s u l t i n g  f ro m  t h e

21 

22  

23  

24  PRODUCTION o f  a  p r o d u c t  o r  a  c o m p o n e n t  o f  a  p r o d u c t .

2 5  ( J )  "SO PH IST IC A T E D  USER" MEANS A PERSON OR ENTITY THAT, BY

2 6  VIRTUE OF TR A IN IN G , EX PERIEN CE, A PR O FESSIO N , OR LEGAL

27  O B LIG A T IO N S, I S  OR IS  GENERALLY EXPECTED TO BE KNOWLEDGEABLE

5
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1 ABOUT A PRODUCT’ S P R O P E R T IE S , INCLUDING A POTENTIAL HAZARD OR

2 ADVERSE E FF E C T .

3 S e c .  2 9 4 6  . ( 1 )  A P R E -

4 SUMPTION A R IS E S i n  a  PRODUCT l i a b i l i t y  a c t i o n  t h a t

5 

6 

7 

8 A PRODUCT I S

9 NOT DEFECTIV E I F  THE PRODUCTION WAS IN ACCORDANCE WITH t h e  g e n e r -

10 a l l y  r e c o g n i z e d  a n d  p r e v a i l i n g  n o n g o v e r n m e n t a l  s t a n d a r d s  i n  e x i s -

11 t e n c e  a t  t h e  t i m e  THE S P E C IF IC  UNIT OF t h e  p r o d u c t  w a s  s o l d  o r

12 d e l i v e r e d  b y  t h e  d e f e n d a n t  t o  t h e  i n i t i a l  p u r c h a s e r  o r  u s e r .

13 T H IS  PRESUMPTION MAY BE REBUTTED ONLY BY CLEAR AND CONVINCING

14 EV ID EN CE.

15 (2 )

16 

17 

18 

19 

2 0  

21

2 2  IN  A PRODUCT L IA B IL -

23  ITY  ACTION BROUGHT AGAINST A MANUFACTURER OR SELLER FOR HARM

2 4  ALLEGEDLY CAUSED BY A DESIGN DEFECT, THE MANUFACTURER OR SELLER

2 5  I S  NOT LIA B LE UNLESS THE P L A IN T IF F  ESTA BLISH ES THAT THE PRODUCT

2 6  WAS NOT REASONABLY SAFE AT THE TIME THE S P E C IF IC  UNIT OF THE

2 7  PRODUCT LEFT THE CONTROL OF THE MANUFACTURER OR SELLER AND THAT,

6
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1 ACCORDING TO GENERALLY ACCEPTED DESIGN, ENGINEERING, AND
2 MANUFACTURING PRACTICES AT THE TIME THE SPECIFIC UNIT OF THE
3 PRODUCT LEFT THE CONTROL OF THE MANUFACTURER OR SELLER, A PRACTI-
4 CAL AND TECHNICALLY FEASIBLE ALTERNATIVE DESIGN WAS AVAILABLE
5 THAT WOULD HAVE PREVENTED THE HARM WITHOUT SIGNIFICANTLY IMPAIR-
6 ING THE USEFULNESS OR DESIRABILITY OF THE PRODUCT TO USERS AND
7 WITHOUT CREATING EQUAL OR GREATER RISK OF HARM TO OTHERS. AN
8 ALTERNATIVE DESIGN IS PRACTICAL AND FEASIBLE ONLY IF THE TECHNI-
9 CAL, MEDICAL, OR SCIENTIFIC KNOWLEDGE RELATING TO THE DESIGN OF
10 THE PRODUCT WAS, AT THE TIME THE SPECIFIC UNIT OF THE PRODUCT
11 LEFT THE CONTROL OF THE MANUFACTURER OR SELLER, DEVELOPED, AVAIL-
12 ABLE, AND CAPABLE OF USE IN THE DESIGN AND MANUFACTURE OF THE
13 PRODUCT AND ECONOMICALLY FEASIBLE FOR USE BY THE MANUFACTURER.
14 (3) 
15  
16 
17 
18 
19  
20 
2 1 
22 WITH REGARD TO THE PRODUCTION OF A PRODUCT THAT IS
23 THE SUBJECT OF A PRODUCT LIABILITY ACTION, EVIDENCE OF A PHILOSO-
24 PHY, THEORY, KNOWLEDGE, TECHNIQUE, OR PROCEDURE THAT IS LEARNED,
25 PLACED IN USE, OR DISCONTINUED AFTER THE EVENT RESULTING IN THE
26 DEATH OF THE PERSON OR INJURY TO THE PERSON OR PROPERTY IS NOT
27 ADMISSIBLE.

7
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1 ( 4 )  IN  A PRODUCT L IA B IL IT Y  ACTION BROUGHT AGAINST A

2 MANUFACTURER OR SELLER FOR HARM ALLEGEDLY CAUSED BY A PRODUCT,

3 THE MANUFACTURER OR SELLER I S  NOT LIA BLE I F ,  AT THE TIM E THE S P E -

4 C I F I C  U N IT OF THE PRODUCT WAS SOLD OR DELIVERED TO THE IN IT IA L

5 PURCHASER OR U SER, THE ASPECT OF THE PRODUCTION THAT ALLEGEDLY

6 CAUSED THE HARM WAS IN  COMPLIANCE WITH STANDARDS SET FORTH IN  A

7 FEDERAL OR STATE STATUTE, OR WAS APPROVED OR WAS IN  COMPLIANCE

8 WITH REGULATIONS OR STANDARDS PROMULGATED BY A FEDERAL OR STATE

9 AGENCY R ESPO N SIBLE FOR REVIEWING THE SAFETY OF THE PRODUCT.

10 S E C . 2 9 4 6 A . ( 1 ) IN  A PRODUCT L IA B IL IT Y  A C TIO N , A COURT

11 SHALL NOT AWARD DAMAGES FOR NONECONOMIC LOSS IN  AN AMOUNT THAT

12 EXCEEDS $ 2 2 5 , 0 0 0 . 0 0  UNLESS THE JUDGE FIN D S THAT THE DEFECT IN  THE

13 PRODUCT CAUSED EITHER THE PERSON’ S DEATH OR LOSS OF A V ITA L

14 BODILY FUNCTION, IN  WHICH CASE THE COURT SHALL NOT AWARD DAMAGES

15 FOR NONECONOMIC LOSSES IN AN AMOUNT THAT EXCEEDS $ 5 0 0 , 0 0 0 . 0 0 .

16 THE STATE TREASURER SHALL ADJUST THE LIM ITA TIO N S SET FORTH IN

17 T H IS  SUBSECTION BY AN AMOUNT DETERMINED BY THE STATE TREASURER AT

18 THE END OF EACH CALENDAR YEAR TO REFLECT THE CUMULATIVE ANNUAL

19 PERCENTAGE CHANGE IN  THE CONSUMER P R IC E  INDEX.

20  ( 2 )  IN AWARDING DAMAGES IN A PRODUCT L IA B IL IT Y  A C TIO N , THE

21 T R IE R  OF FACT SHALL ITEM IZE DAMAGES INTO ECONOMIC AND NONECONOMIC

2 2  L O S S E S . NEITHER THE COURT NOR COUNSEL FOR A PARTY SHALL INFORM

23  THE JURY OF THE LIM ITA TIO N S UNDER SUBSECTION ( 1 ) .  THE COURT

2 4  SHALL ADJUST AN AWARD OF NONECONOMIC LOSS TO CONFORM TO THE L I M I -

25  TATIONS UNDER SUBSECTION ( 1 ) .

2 6  S e c .  2 9 4 7  . ( 1 )

2 7  A MANUFACTURER OR SELLER I S  NOT LIA BLE IN  A PRODUCT

8
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1 l i a b i l i t y  a c t i o n

2 FOR HARM CAUSED BY a n  a l t e r a t i o n

3 o f  t h e  p r o d u c t .

4 

5 WHETHER THERE HAS BEEN AN ALTERATION OF A PRODUCT I S

6 A LEGAL IS S U E  TO BE RESOLVED BY THE COURT.

7 ( 2 )  IT  IS  AN ABSOLUTE DEFENSE TO A PRODUCT L IA B IL IT Y  ACTION

8 INVOLVING A LIM ITED  L IF E  PRODUCT THAT THE USE OF THE PRODUCT THAT

9 ALLEGEDLY CAUSED THE DEATH OF THE PERSON OR THE INJURY TO THE

10 PERSON OR PROPERTY OCCURRED AFTER AN ID E N T IF IE D  EX PIR A TIO N  DATE

11 FOR THE LIM IT E D  L IF E  PRODUCT.

12 ( 3 )  A MANUFACTURER OR SELLER IS  NOT LIA BLE IN  A PRODUCT

13 L IA B IL IT Y  ACTION FOR HARM CAUSED BY M ISUSE OF A PRODUCT.

14 ( 4 )  A MANUFACTURER OR SELLER I S  NOT LIA BLE IN  A PRODUCT

15 L IA B IL IT Y  ACTION I F  THE PURCHASER OR USER OF THE PRODUCT WAS

16 AWARE THAT USE OF THE PRODUCT CREATED A R ISK  OF PERSONAL INJURY

17 AND VOLUNTARILY EXPOSED HIM SELF OR HERSELF TO THAT R IS K .

18 ( 5 )  A MANUFACTURER OR SELLER IS  NOT LIA BLE FOR F A IL IN G  TO

19 WARN IN  A PRODUCT L IA B IL IT Y  ACTION I F  THE PRODUCT I S  PROVIDED TO

2 0  A SO PH ISTIC A TED  USER WHO USES THE PRODUCT OR SE L E C T S, P R E S C R IB E S ,

21 OR IN STA LLS THE PRODUCT FOR USE BY A PERSON WHO I S  NOT A S O P H IS -

2 2  TICA TED U SER.

23  ( 6 )  A MANUFACTURER OR SELLER I S  NOT LIA B LE IN A PRODUCT

2 4  L IA B IL IT Y  ACTION I F  THE ALLEGED HARM WAS CAUSED BY AN INHERENT

25  CH ARACTERISTIC OF THE PRODUCT THAT I S  A GENERIC ASPECT OF THE

2 6  PRODUCT THAT CANNOT BE ELIMINATED WITHOUT SUBSTANTIALLY

27 COMPROMISING THE PRODUCT'S USEFULNESS OR D E S IR A B IL IT Y  AND THAT I S

9
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1  RECOGNIZED BY THE ORDINARY PERSON WITH THE ORDINARY KNOWLEDGE

2 COMMON TO THE COMMUNITY.

3 ( 7 )  IN  A PRODUCT L IA B IL IT Y  A CTIO N , A SELLER OTHER THAN A

4 MANUFACTURER I S  NOT LIA BLE FOR HARM ALLEGEDLY CAUSED BY THE PROD-

5 UCT UNLESS EITH ER OF THE FOLLOWING I S  TRUE:

6 (A ) THE SELLER FAILED TO EX ERCISE REASONABLE CARE WITH

7 RESPECT TO THE PRODUCT AND THAT FAILURE WAS A PROXIMATE CAUSE OF

8 THE P E R S O N 'S  IN J U R IE S .

9 (B ) THE SELLER MADE AN EXPRESS WARRANTY AS TO THE PRODUCT,

10 THE PRODUCT FA ILED  TO CONFORM TO THE WARRANTY, AND THE FA ILU RE TO

11 CONFORM TO THE WARRANTY WAS A PROXIMATE CAUSE OF THE P E R S O N 'S

12 HARM.

13 S e c .  2 9 4 8 .  ( 1 ) EVIDENCE I S  a d m i s s i b l e

14 i n  a  PRODUCT l i a b i l i t y  a c t i o n  t h a t ,  b e f o r e

15 t h e  d e a t h  OF THE PERSON o r  i n j u r y  t o  THE p e r s o n  o r

16 p r o p e r t y ,  p a m p h l e t s ,  b o o k l e t s ,  l a b e l s ,  o r  o t h e r  w r i t t e n  w a r n i n g s

17 w e r e  p r o v i d e d  THAT g a v e  n o t i c e  t o  f o r e s e e a b l e  u s e r s  o f

18 t h e  m a t e r i a l  r i s k  o f  i n j u r y ,  d e a t h ,  o r  d a m a g e  c o n n e c t e d  w i t h  t h e

19 f o r e s e e a b l e  u s e  o f  t h e  p r o d u c t  o r  p r o v i d e d  i n s t r u c t i o n s  a s  t o  t h e

20  f o r e s e e a b l e  u s e s ,  a p p l i c a t i o n s ,  o r  l i m i t a t i o n s  o f  t h e  p r o d u c t

21 THAT t h e  d e f e n d a n t  k n ew  o r  s h o u l d  h a v e  k n o w n .

2 2  ( 2 )  A DEFENDANT IS  NOT LIABLE FOR FAILURE TO WARN OF A MATE-

2 3  R IA L  R ISK  THAT IS  OR SHOULD BE OBVIOUS TO A REASONABLY PRUDENT

24  PRODUCT USER OR A MATERIAL R ISK  THAT IS  OR SHOULD BE A MATTER OF

2 5  COMMON KNOWLEDGE TO PERSONS IN THE SAME OR SIM ILA R P O S IT IO N  AS

2 6  THE PERSON UPON WHOSE INJURY OR DEATH THE CLAIM I S  BASED IN  A

27  PRODUCT L IA B IL IT Y  ACTION.

10
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1 ( 3 )  IN A PRODUCT L IA B IL IT Y  ACTION BROUGHT AGAINST A

2 MANUFACTURER OR SELLER FOR HARM ALLEGEDLY CAUSED BY A FA ILU RE TO

3 PROVIDE ADEQUATE WARNINGS OR IN STR U C TIO N S, A MANUFACTURER OR

4 SELLER I S  NOT LIA BLE UNLESS THE P L A IN T IF F  PROVES THAT THE MANU-

5 FACTURER KNEW OR SHOULD HAVE KNOWN ABOUT THE DEFECT THAT CAUSED

6 THE HARM BASED ON THE S C IE N T IF IC , TECHNICAL, OR MEDICAL INFORMA-

7 TIO N  REASONABLY AVAILABLE AT THE TIM E THE S P E C IF IC  UNIT OF THE

8 PRODUCT LEFT THE CONTROL OF THE MANUFACTURER.

9 S e c .  2 9 4 9 .

10 

11 

12  

13  

14 

15 I f  t h e  c o u r t

16 d e t e r m i n e s  t h a t  A c l a i m  o r  d e f e n s e  i s  f r i v o l o u s ,  t h e  c o u r t

17 m ay  a w a r d  c o s t s  a n d  r e a s o n a b l e  a t t o r n e y ' s  f e e s  t o  t h e  p r e v a i l i n g

18 p a r t y  i n  a  PRODUCT l i a b i l i t y  a c t i o n .

19 SE C . 2 9 5 5 .  ( I )  IN  AN ACTION FOR THE DEATH OF A PERSON OR

2 0  FOR INJURY TO A PERSON OR PROPERTY, A S C IE N T IF IC  O PIN IO N  RENDERED

21 BY AN OTHERWISE Q U A LIFIED  EXPERT I S  NOT A D M ISSIB LE UNLESS THE

2 2  COURT DETERMINES THAT THE O PIN IO N  I S  RELIABLE AND WILL A S S IS T  THE

23  T R IE R  OF FACT. IN  MAKING THAT DETERMINATION, THE COURT SHALL

2 4  EXAMINE THE O PIN IO N  AND THE B A SIS FOR THE O P IN IO N , WHICH B A SIS

25  INCLUDES THE FA CTS, TECHNIQUE, METHODOLOGY, AND REASONING R E LIE D

2 6  ON BY THE EX PERT, AND SHALL CONSIDER ALL OF THE FOLLOWING

2 7  FACTORS:

11

0 2 3 9 3 ' 95  *



1 (A ) WHETHER THE O PIN IO N  AND IT S  B A SIS  HAVE BEEN SUBJECTED TO

2 S C IE N T IF IC  TESTIN G  AND R E PL IC A T IO N .

3 (B ) WHETHER THE O PIN IO N  AND IT S  B A SIS  HAVE BEEN SUBJECTED TO

4 PEER REVIEW PU B LIC A TIO N .

5 (C ) THE EXISTENCE AND MAINTENANCE OF GENERALLY ACCEPTED

6 STANDARDS GOVERNING THE A PPLICA TIO N  AND INTERPRETATION OF A METH-

7 ODOLOGY OR TECHNIQUE AND WHETHER THE O PIN IO N  AND IT S  B A SIS  ARE

8 CO N SISTEN T WITH THOSE STANDARDS.

9 (D ) THE KNOWN OR POTENTIAL ERROR RATE OF THE O PIN IO N  AND IT S

10 B A S IS .

11 (E )  THE DEGREE TO WHICH THE O PIN IO N  AND IT S  B A S IS  ARE GENER-

12 ALLY ACCEPTED W ITHIN THE RELEVANT EXPERT COMMUNITY.

13 ( F )  WHETHER THE B A SIS  FOR THE O PIN IO N  I S  RELIA BLE AND

14 WHETHER EXPERTS IN  THAT F IE L D  WOULD RELY ON THE SAME B A S IS  TO

15 REACH THE TYPE OF O PIN IO N  BEING PROFFERED.

16 (G ) WHETHER THE O PIN IO N  OR METHODOLOGY I S  R ELIED  UPON BY

17 EXPERTS OUTSIDE OF THE CONTEXT OF L IT IG A T IO N .

18 ( 2 )  A NOVEL METHODOLOGY OR FORM OF S C IE N T IF IC  EVIDENCE MAY

19 BE ADMITTED INTO EVIDENCE ONLY I F  IT S  PROPONENT ESTA B LISH ES THAT

2 0  IT  HAS ACHIEVED GENERAL S C IE N T IF IC  ACCEPTANCE AMONG IM PARTIAL AND

21 D ISIN T E R E ST E D  EXPERTS IN THE F IE L D .

2 2  SE C . 2 9 5 6 .  ( 1 )  IT  I S  AN ABSOLUTE DEFENSE IN  AN ACTION FOR

23  THE DEATH OF A PERSON OR FOR INJURY TO A PERSON OR PROPERTY THAT

2 4  THE PERSON UPON WHOSE DEATH OR INJURY THE ACTION I S  BASED WAS

2 5  INTOXICATED OR UNDER THE INFLUENCE OF INTOXICATING ALCOHOL OR A

2 6  CONTROLLED SUBSTANCE, AND AS A RESULT OF THAT INTO XICA TIO N OR

27  IN FLU EN C E, THAT PERSON WAS A CAUSE OR CONTRIBUTED TO THE ACCIDENT

12
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1 OR EVENT THAT RESULTED IN THE DEATH OR IN JU R Y . A PERSON WHOSE

2 BLOOD ALCOHOL LEVEL IS  .08%  OR HIGHER IS  PRESUMED TO BE UNDER THE

3 INFLUENCE OF INTOXICATING ALCOHOL.

4 ( 2 )  AS USED IN  T H IS  SEC TIO N :

5 (A ) "CONTROLLED SUBSTANCE" MEANS THAT TERM AS DEFINED IN

6 SECTIO N  7 4 0  1 OF THE PUBLIC HEALTH CODE, ACT NO. 3 6 8  OF THE PU BLIC

7 ACTS OF 1 9 7 8 ,  BEING SECTION 3 3 3 .7 4 0 1  OF THE MICHIGAN COMPILED

8 LAWS.

9 (B ) "UNDER THE INFLUENCE OF INTOXICATING ALCOHOL OR A CON-

10 TROLLED SUBSTANCE" MEANS THAT, AS A RESULT OF A PERSON D R IN K IN G ,

11 IN G E S T IN G , SMOKING, OR OTHERWISE CONSUMING INTOXICATING ALCOHOL

12 OR A CONTROLLED SUBSTANCE, THE PERSON’ S SENSES ARE IM PAIRED TO

13 THE PO IN T THAT THE A B IL IT Y  TO REACT IS  D IM IN ISH ED  FROM WHAT IT

14 WOULD BE HAD THE PERSON NOT CONSUMED ALCOHOL OR A CONTROLLED

15 SUBSTANCE.

16 S e c .  5 8 0 5 .  ( 1 )  A p e r s o n  s h a l l  n o t  b r i n g  o r  m a i n t a i n  a n

17 a c t i o n  t o  r e c o v e r  d a m a g e s  f o r  i n j u r i e s  t o  p e r s o n s  o r  p r o p e r t y

18 u n l e s s ,  a f t e r  t h e  c l a i m  f i r s t  a c c r u e d  t o  t h e  p l a i n t i f f  o r  t o

19 s o m e o n e  t h r o u g h  whom t h e  p l a i n t i f f  c l a i m s ,  t h e  a c t i o n  i s  c o m -

2 0  m e n c e d  w i t h i n  t h e  p e r i o d s  o f  t i m e  p r e s c r i b e d  b y  t h i s  s e c t i o n .

21 ( 2 )  T h e  p e r i o d  o f  l i m i t a t i o n s  i s  2 y e a r s  f o r  a n  a c t i o n

2 2  c h a r g i n g  a s s a u l t ,  b a t t e r y ,  o r  f a l s e  i m p r i s o n m e n t .

2 3  ( 3 )  T h e  p e r i o d  o f  l i m i t a t i o n s  i s  2 y e a r s  f o r  a n  a c t i o n

24  c h a r g i n g  m a l i c i o u s  p r o s e c u t i o n .

2 5  ( 4 )  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  t h e  p e r i o d

2 6  o f  l i m i t a t i o n s  i s  2 y e a r s  f o r  a n  a c t i o n  c h a r g i n g  m a l p r a c t i c e .

13
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1 ( 5 )  T h e  p e r i o d  o f  l i m i t a t i o n s  i s  2 y e a r s  f o r  a n  a c t i o n

2 a g a i n s t  a  s h e r i f f  c h a r g i n g  m i s c o n d u c t  o r  n e g l e c t  o f  o f f i c e  b y  t h e

3 s h e r i f f  o r  t h e  s h e r i f f ' s  d e p u t i e s .

4 ( 6 )  T h e  p e r i o d  o f  l i m i t a t i o n s  i s  2 y e a r s  a f t e r  t h e  e x p i r a -

5 t i o n  o f  t h e  y e a r  f o r  w h ic h  a  c o n s t a b l e  w a s  e l e c t e d  f o r  a c t i o n s

6 b a s e d  o n  t h e  c o n s t a b l e ' s  n e g l i g e n c e  o r  m i s c o n d u c t  a s  c o n s t a b l e .

7 ( 7 )  T h e  p e r i o d  o f  l i m i t a t i o n s  i s  1 y e a r  f o r  a n  a c t i o n  c h a r g -

8 i n g  l i b e l  o r  s l a n d e r .

9 ( 8 )  T h e  p e r i o d  o f  l i m i t a t i o n s  i s  3 y e a r s  a f t e r  t h e  t i m e  o f  

10 t h e  d e a t h  o r  i n j u r y  f o r  a l l  o t h e r  a c t i o n s  t o  r e c o v e r  d a m a g e s  f o r

11 t h e  d e a t h  o f  a  p e r s o n ,  o r  f o r  i n j u r y  t o  a  p e r s o n  o r  p r o p e r t y .

12 ( 9 )  T h e  p e r i o d  o f  l i m i t a t i o n s  i s  3 y e a r s  f o r  a

13 PRODUCT l i a b i l i t y  a c t i o n .

14 

15 

16 NOTWITHSTANDING SUBSECTION ( 8 )  AND

17 T H IS  SU BSEC TIO N , AN ACTION BASED ON PRODUCT L IA B IL IT Y  SHALL NOT

18 BE COMMENCED AFTER THE EX PIRATION OF 10 YEARS AFTER THE DATE THE

19 S P E C IF IC  UN IT OF THE PRODUCT THAT ALLEGEDLY CAUSED THE DEATH OR

2 0  INJURY WAS DELIVERED TO THE IN IT IA L  PURCHASER OR U SER.

21 ( 1 0 )  T h e  p e r i o d  o f  l i m i t a t i o n s  f o r  a n  a c t i o n  a g a i n s t  a  s t a t e

2 2  l i c e n s e d  a r c h i t e c t ,  p r o f e s s i o n a l  e n g i n e e r ,  l a n d  s u r v e y o r ,  o r  c o n -

2 3  t r a c t o r  b a s e d  o n  a n  im p r o v e m e n t  t o  r e a l  p r o p e r t y  s h a l l  b e  a s  p r o -

24  v i d e d  i n  s e c t i o n  5 8 3 9 .

2 5  S e c .  6 3 0 4 .  ( 1 )  I n

2 6  

2 7  AN ACTION FOR THE DEATH OF A PERSON OR FOR INJURY TO

I 4
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1 A PERSON OR PROPERTY, REGARDLESS OF THE THEORY OF L IA B IL IT Y , t h e

2 c o u r t ,  u n l e s s  o t h e r w i s e  a g r e e d  b y  a l l  p a r t i e s  t o  t h e  a c t i o n ,

3 s h a l l  i n s t r u c t  t h e  j u r y  t o  a n s w e r  s p e c i a l  i n t e r r o g a t o r i e s  o r ,  i f

4 t h e r e  i s  n o  j u r y ,  s h a l l  m ak e  f i n d i n g s  i n d i c a t i n g  b o t h  o f  t h e

5 f o l l o w i n g :

6 ( a )  T h e  t o t a l  a m o u n t  o f  e a c h  p l a i n t i f f ' s  d a m a g e s .

7 ( b )  T h e  p e r c e n t a g e  o f  t h e  t o t a l  f a u l t  o f  a l l

8  

9 PERSONS THAT CONTRIBUTED TO THE DEATH OR

10 IN JU R Y , INCLUDING EACH P L A IN T IF F  AND EACH PERSON RELEASED FROM

11 L IA B IL IT Y  UNDER SECTION 2 9 2 5 D , REGARDLESS OF WHETHER THE PERSON

12 WAS OR COULD HAVE BEEN NAMED AS A PARTY TO THE A CTIO N .

13 ( 2 )  I n  d e t e r m i n i n g  t h e  p e r c e n t a g e s  o f  f a u l t  u n d e r  s u b s e c t i o n

14 ( l ) ( b ) ,  t h e  t r i e r  o f  f a c t  s h a l l  c o n s i d e r  b o t h  t h e  n a t u r e  o f  t h e

15 c o n d u c t  o f  e a c h  PERSON a t  f a u l t  a n d  t h e  e x t e n t  o f  t h e

16 c a u s a l  r e l a t i o n  b e t w e e n  t h e  c o n d u c t  a n d  t h e  d a m a g e s  c l a i m e d .

17 

18 

19 

20  

21 

22  ( 3 )  T h e  c o u r t  s h a l l  d e t e r m i n e  t h e  a w a r d  o f  d a m a g e s  t o

23  e a c h  p l a i n t i f f  i n  a c c o r d a n c e  w i t h  t h e  f i n d i n g s  u n d e r  s u b s e c t i o n

24  ( 1 ) , s u b j e c t  t o  a n y  r e d u c t i o n  u n d e r  s u b s e c t i o n  ( 5 )  o r  s e c -

25  t i o n  2 9 2 5 d  o r  6 3 0 3 ,  a n d  SHALL e n t e r  j u d g m e n t  a g a i n s t  e a c h  p a r t y ,

26  i n c l u d i n g  a  t h i r d - p a r t y  d e f e n d a n t ,  e x c e p t  t h a t  j u d g m e n t  s h a l l  n o t

27  b e  e n t e r e d  a g a i n s t  EITHER OF THE FOLLOWING:

15
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1 (A) A person who has been released from liability

2 UNDER section 2925d.
3 

4 (B) A DEFENDANT WHOSE FAULT AS DETERMINED UNDER SUBSECTION

5 (1) IS EQUAL TO OR LESS THAN THE PLAINTIFF'S.

6 (4) A person shall not be required to pay damages in an

7 amount greater than his or her percentage of fault AS FOUND UNDER

8 SUBSECTION (1).

9 (5) In an action alleging medical malpractice, the

10 court shall reduce an award of damages in excess of 1 of the lirn-

11 itations set forth in section 1483 to the amount of the appropri-

12 ate limitation set forth in section 1483. The jury shall not be

13 advised by the court or by counsel for either party of the limi-
14 tations set forth in section 1483 or any other provision of sec-

15 tion 1483.

I 6
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6 (6) AS USED IN THIS SECTION, "FAULT" INCLUDES AN ACT, AN

7 OMISSION, CONDUCT, A BREACH OF WARRANTY, OR A BREACH OF A LEGAL

8 DUTY, OR ANY CONDUCT THAT COULD GIVE RISE TO THE IMPOSITION OF

9 STRICT LIABILITY, THAT IS A PROXIMATE CAUSE OF DAMAGE SUSTAINED

10 BY A PARTY.

11 Section 2. (1) Section 1629 of Act No. 236 of the Public

12 Acts of 1961, being section 600.1629 of the Michigan Compiled

13 Laws, as amended by this amendatory act, and section 2956 of Act

14 No. 236 of the Public Acts of 1961, being section 600.2956 of the

15 Michigan Compiled Laws, as added by this amendatory act, apply to

16 actions tiled after the expiration of 90 days after the effective

17 date of this amendatory act.

18 (2) Sections 2945, 2946, 2947, 2948, 2949, 5805, and 6304 of

19 Act No. 236 of the Public Acts of 1961, being sections 600.2945,

20 600.2946, 600.2947, 600.2948, 600.2949, 600.5805, and 600.6304,

21 as amended by this amendatory act, and sections 2946a, 2955, and

22 2957 of Act No. 236 of the Public Acts of 1961, being sections

23 600.2946a, 600.2955, and 600.2957, as added by this amendatory

24 act, apply to trials in which the jury is sworn in after the

25 expiration of 90 days after the effective date of this amendatory

26 act.

1 7
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