SB 209, As Passed Senate, March 4, 1997

SENATE BILL NO. 209

February 19, 1997, Introduced bg Senat or VAN REGENMORTER and
referred to the Conmttee on Judiciary.

A bill to codify, revise, consolidate, and classify aspects
of the lawrelating to wills and intestacy, relating to the
adm ni stration and distribution of estates of certain individu-
als, relating to trusts, and relating to the affairs of certain
i ndi vidual s under |egal incapacity; to provide for the powers and
procedures of the court that has jurisdiction over these matters;
to provide for the validity and effect of certain transfers, con-
tracts, and deposits that relate to death; to provide procedures
to facilitate enforcenment of certain trusts; and to repeal acts
and parts of acts.
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2
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
ARTI CLE
DEFI NI TI ONS, GENERAL PROVI SI ONS, AND COURT JURI SDI CT1 ON
PART 1

SHORT TI TLE AND DEFI NI TI ONS

Sec. 1101. This act shall be known and may be cited as the
"estate settlenent act".

Sec. 1102. The definitions contained in this part apply
t hroughout this act unless the context requires otherw se or
unless a termdefined elsewhere in this act is applicable to a
specific article, part, or section.

Sec. 1103. As used in this act:

(a) "Agent" includes, but is not limted to, an
attorney-in-fact under a durable or nondurabl e power of attorney
and an individual authorized to make deci sions as a patient advo-
cate concerning another's health care.

(b) "Application" nmeans a witten request to the probate
register for an order of informal probate or appoi nt nent under
part 3 of article II1.

(c) "Beneficiary" includes, but is not limted to, the
fol | ow ng:

(1) Inrelation to a trust beneficiary, a person that is an
interested trust beneficiary.

(11) Inrelation to a charitable trust, a person that is
entitled to enforce the trust.

(11m) Inrelation to a beneficiary of a beneficiary

designation, a person that is a beneficiary of an insurance or
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annuity policy, of an account with POD designation, of a security
regi stered in beneficiary form (TOD), of a pension,
profit-sharing, retirement, or simlar benefit plan, or of
anot her nonprobate transfer at death.

(iv) In relation to a beneficiary designated in a governing
instrunment, a person that is a grantee of a deed, devisee, trust
beneficiary, beneficiary of a beneficiary designation, donee,
appoi ntee, taker in default of a power of appointnent, or person
i n whose favor a power of attorney or power held in an individu-
al, fiduciary, or representative capacity is exercised.

(d) "Beneficiary designation"” nmeans the namng in a govern-
ing instrument of a beneficiary of an insurance or annuity
policy, of an account with POD designation, of a security regis-
tered in beneficiary form (TOD), of a pension, profit-sharing,
retirement, or simlar benefit plan, or of another nonprobate
transfer at death.

(e) "Child" includes, but is not limted to, an individual
entitled to take as a child under this act by intestate succes-
sion fromthe parent whose relationship is involved. "Child"
does not include an individual who is only a stepchild, a foster
child, or a grandchild or nore renote descendant.

(f) "daint includes, but is not [imted to, in respect to a
decedent's or protected individual's estate, a liability of the
decedent or protected individual, whether arising in contract,
tort, or otherwise, and a liability of the estate that arises at
or after the decedent's death or after a conservator's

appoi ntnent, including funeral expenses and expenses of
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adm nistration. "Cdainm does not include an estate or

i nheritance tax, or a demand or dispute regarding a decedent's or
protected individual's title to specific property alleged to be
included in the estate.

(g) "Conservator" nmeans a person appointed by a court to
manage a protected individual's estate.

(h) "Cost-of-living adjustnent factor"” nmeans, a fraction,
the nunmerator of which is the United States consuner price index
for the prior cal endar year and the denom nator of which is the
United States consunmer price index for 1997. As used in this
subdi vision, "United States consuner price index" neans the
annual average of the United States consuner price index for al
urban consuners as defined and reported by the United States
departnent of | abor, bureau of |abor statistics, or its successor
agency.

(i) "Court" means the probate court.

(j) "Current trust beneficiary" nmeans a beneficiary about
which 1 of the following is true:

(1) The beneficiary has a current right to receive all or a
portion of the incone, if any, of the trust property.

(11) The beneficiary is currently eligible to receive all or
a portion of a mandatory or discretionary distribution of incone
or principal.

(1m11) The beneficiary possesses a testanentary or presently
exerci sabl e general or special power of appointnent.

(k) "Descendant"™ nmeans, in relation to an individual, all of

his or her descendants of all generations, with the relationship
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of parent and child at each generation being determ ned by the
definitions of child and parent contained in this act.

(1) "Devise" neans, when used as a noun, a testanentary dis-
position of real or personal property and, when used as a verb,
to dispose of real or personal property by wll.

(m "Devisee" nmeans a person designated in a wll to receive
a devise. For the purposes of article Il, for a devise to a
trustee of an existing trust or to a trustee under a will, the
trustee is a devisee and a beneficiary is not.

(n) "Disability" means cause for a protective order as
described in section 5401.

(o) "Distributee" nmeans a person that receives a decedent's
property fromthe decedent's personal representative other than
as a creditor or purchaser. A testanentary trustee is a distrib-
utee only to the extent that distributed property or an increnent
of the distributed property remains in the trustee's hands. A
testamentary trust beneficiary to whomthe trustee distributes
property received froma personal representative is a distributee
of the personal representative. For the purposes of this subdi-
vision, testanentary trustee includes a trustee to whom property
is transferred by will to the extent of the devised property.

Sec. 1104. As used in this act:

(a) "Environnmental |aw' neans a federal, state, or |oca
law, rule, regulation, or ordinance that relates to the protec-
tion of the environnent or human health.

(b) "Estate" includes the property of the decedent, trust,

or other person whose affairs are subject to this act as the
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property is originally constituted and as it exists throughout
adm ni stration. Except when used in the term"probate estate",
"estate" includes the right of an estate described in section
7502 to proceed against a recipient of a nonprobate transfer on
death and against a trust subject to a power of revocation as
necessary to enable the estate to discharge clains and famly
al | onances.

(c) "Exenpt property" neans property of a decedent's estate
that is described in section 2404.

(d) "Famly allowance" is the allowance prescribed in sec-
tion 2403.

(e) "Fiduciary" includes, but is not limted to, a personal
representative, guardian, conservator, trustee, plenary or par-
tial guardi an appointed as provided in chapter 6 of the nental
heal th code, 1974 PA 258, MCL 330. 1600 to 330. 1644, and successor
fiduciary.

(f) "Financial institution” means an organi zation authorized
to do business under state or federal laws relating to a finan-
cial institution and includes, but is not limted to, a bank,
trust conpany, savings bank, building and | oan associ ation, sav-
ings and | oan conpany or association, and credit union.

(g) "Foreign personal representative" nmeans a personal rep-
resentative appoi nted by another jurisdiction.

(h) "Formal proceedi ngs" neans proceedi ngs conducted before
a judge with notice to interested persons.

(1) "General personal representative" neans a personal

representative other than a special personal representative.
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(j) "CGoverning instrunment” neans a deed; wll; trust;
i nsurance or annuity policy; account with POD desi gnation; secur-
ity registered in beneficiary form (TOD); pension
profit-sharing, retirement, or simlar benefit plan; instrunent
creating or exercising a power of appointnent or a power of
attorney; or dispositive, appointive, or nom native instrunent of
any simlar type.

(k) "Q@uardian" nmeans a person who qualifies as a guardi an of
a mnor or incapacitated individual under a testamentary or court
appoi ntnment. "Quardi an" does not include a guardian ad litem

(1) "Hazardous substance" neans a substance defined as haz-
ardous or toxic or otherw se regul ated by an environnental |aw.

(m "Heir" means, except as controlled by section 2720, a
person, including the surviving spouse or the state, that is
entitled under the statutes of intestate succession to a
decedent' s property.

(n) "Honestead al |l owance" neans the all owance prescribed in
section 2402.

Sec. 1105. As used in this act:

(a) "lncapacitated individual" neans an individual who is
i npai red by reason of nental illness, nental deficiency, physical
illness or disability, chronic use of drugs, chronic intoxica-
tion, or other cause, not including mnority, to the extent of
| acki ng sufficient understanding or capacity to nmake or conmuni -

cate i nforned deci sions.
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(b) "Informal proceedi ngs" neans proceedi ngs for probate of
a wll or appointnent of a personal representative conducted by
the probate register without notice to interested persons.

(c) "Interested person” includes, but is not limted to, an
heir, devisee, child, spouse, creditor, and beneficiary and any
ot her person that has a property right in or claimagainst a
trust estate or the estate of a decedent, ward, or protected
i ndividual; a person that has priority for appointnment as per-
sonal representative; and a fiduciary representing an interested
person. ldentification of interested persons may vary fromtine
to time and shall be determ ned according to the particular pur-
poses of, and matter involved in, a proceeding.

(d) "Interested trust beneficiary" means a person that has 1
or nore of the followng interests in a trust:

(1) Life estate.

(11) Eligible recipient of a mandatory or discretionary dis-
tribution by the trustee of incone or principal.

(nim) Eligible recipient of a mandatory or discretionary
distribution by the trustee of income or principal upon term na-
tion of an interest of a person described in subparagraph (1) or
(im).

(1v) Presently exercisable or testanmentary general or spe-
ci al power of appointnent.

(e) "lssue" neans an individual's descendant.

(f) "Joint tenants with the right of survivorship" or
"community property with the right of survivorship" includes, but

is not limted to, co-owners or ownership of property held under
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circunstances that entitle 1 or nore to the whole of the property
on the death of the other or others, but does not include forns
of co-ownership registration in which the underlying ownership of
each party is in proportion to that party's contri bution.

(g) "Lease" includes, but is not [imted to, an oil, gas, or
ot her m neral | ease.

(h) "Letters" includes, but is not limted to, letters tes-
tanentary, letters of guardianship, letters of adm nistration
and letters of conservatorship.

Sec. 1106. As used in this act:

(a) "M chigan prudent investor rule" neans the fiduciary
i nvest ment and managenent rul e prescribed by part 5 of this
article.

(b) "M nor" nmeans an individual who is I ess than 18 years of
age.

(c) "Mnor ward" neans a mnor for whoma guardian is
appoi nted sol ely because of mnority.

(d) "Mortgage" neans a conveyance, agreenent, or arrangenment
in which property is encunbered or used as security.

(e) "Nonresident decedent” neans a decedent who was dom -
ciled in another jurisdiction at the tinme of his or her death.

(f) "Organi zati on" neans a corporation, business trust,
estate, trust, partnership, joint venture, association, limted
[iability conpany, governnent, governmental subdivision or
agency, or another legal or comrercial entity.

(g) "Parent" includes, but is not limted to, an individual

entitled to take, or who would be entitled to take, as a parent
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under this act by intestate succession froma child who dies
wi thout a will and whose relationship is in question. "Parent"
does not include an individual who is only a stepparent, foster
parent, or grandparent.

(h) "Patient advocate" neans an individual designated to
exerci se powers concerning another individual's care, custody,
and nedical treatnent as provided in section 5506.

(1) "Patient advocate designation"” nmeans the witten docu-
ment executed and with the effect as described in sections 5506
to 5512.

(j) "Payor" nmeans a trustee, insurer, business entity,
enpl oyer, governnent, governnental subdivision or agency, or
ot her person authorized or obligated by | aw or a governing
instrunment to make paynents.

(k) "Person" means an individual or an organization.

(I) "Personal representative" includes, but is not limted
to, an executor, adm nistrator, successor personal representa-
tive, and special personal representative, and any other person
who performs substantially the sane function under the |aw gov-
erning that person's status.

(m "Petition" means a witten request to the court for an

order after notice.

(n) "Proceeding"” includes an application and a petition, and

may be an action at law or a suit in equity. A proceeding may be

denom nated a civil action under court rules.
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(o) "Property" means anything that may be the subject of
owner ship, and includes both real and personal property or an
interest in real or personal property.

(p) "Protected individual" neans a m nor or other individual
for whom a conservator has been appointed or other protective
order has been made as provided in part 4 of article 5.

(q) "Protective proceedi ng" neans a proceedi ng under the
provi sions of part 4 of article 5.

Sec. 1107. As used in this act:

(a) "Register" or "probate register" neans the official of
the court designated to performthe functions of register as pro-
vided in section 1304.

(b) "Revised judicature act of 1961" neans the revised judi-
cature act of 1961, 1961 PA 236, MCL 600. 101 to 600. 9948.

(c) "Security" includes, but is not [imted to, a note,
stock, treasury stock, bond, debenture, evidence of indebtedness,
certificate of interest or participation in an oil, gas, or
mning title or |l ease or in paynents out of production under such
atitle or lease, collateral trust certificate, transferable
share, voting trust certificate, or interest in a regul ated
i nvest ment conpany or other entity generally referred to as a
mutual fund or, in general, an interest or instrunent comonly
known as a security, or a certificate of interest or participa-
tion for, a tenporary or interimcertificate, receipt, or certif-
icate of deposit for, or any warrant or right to subscribe to or

pur chase any of the foregoing.
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(d) "Settlenment"” neans, in reference to a decedent's estate,
the full process of admnistration, distribution, and cl osing.

(e) "Special personal representative" neans a personal rep-
resentative as descri bed by sections 3614 to 3618.

(f) "State" neans a state of the United States, the District
of Col unmbi a, the Commonweal th of Puerto Rico, or a territory or
i nsul ar possession subject to the jurisdiction of the United
St at es.

(g) "Successor" neans a person, other than a creditor, who
is entitled to property of a decedent under the decedent's wll
or this act.

(h) "Successor personal representative" neans a personal
representative, other than a special personal representative, who
i's appointed to succeed a previously appointed personal
representative.

(1) "Supervised adm ni stration"” nmeans the proceedi ngs
described in part 5 of article II1I.

(j) "Survive" nmeans that an individual neither predeceases
an event, including the death of another individual, nor is con-
sidered to predecease an event under section 2104 or 2702.
"Survive" includes its derivatives, such as survives, survived,
survivor, and survi Vi ng.

(k) "Testacy proceeding" neans a proceeding to establish a
wll or determ ne intestacy.

(I) "Testator" includes an individual of either sex.

(m "Trust" includes, but is not limted to, an express
trust, private or charitable, with additions to the trust,
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wherever and however created. "Trust" includes, but is not
limted to, a trust created or determ ned by judgnent or decree
under which the trust is to be admnistered in the manner of an
express trust. "Trust" does not include a constructive trust or
a resulting trust, conservatorship, personal representative, cus-
todi al arrangement under the Mchigan uniformgifts to mnors
act, 1959 PA 172, MCL 554.451 to 554. 461, business trust provid-
ing for a certificate to be issued to a beneficiary, common trust
fund, voting trust, security arrangenent, liquidation trust, or
trust for the primary purpose of paying debts, dividends, inter-
est, salaries, wages, profits, pensions, or enployee benefits of
any kind, or another arrangenent under which a person is a nom -
nee or escrowee for another.

(n) "Trustee" includes an original, additional, or successor
trustee, whether or not appointed or confirnmed by the court.

Sec. 1108. As used in this act:

(a) "ward" neans an individual for whoma guardian is
appoi nt ed.

(b) "WII" includes, but is not limted to, a codicil and a
testanmentary instrunent that appoints a personal representative,
revokes or revises another will, nom nates a guardian, or
expressly excludes or limts the right of an individual or class
to succeed to the decedent's property that is passing by intes-
tate succession.

PART 2
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CONSTRUCTI ON AND GENERAL PROVI SI ONS

Sec. 1201. This act shall be liberally construed and
applied to pronote its underlying purposes and policies, which
include all of the follow ng:

(a) To sinplify and clarify the law concerning the affairs
of decedents, mssing individuals, protected individuals, mnors,
and legally incapacitated individuals.

(b) To discover and nmake effective a decedent's intent in
di stribution of the decedent's property.

(c) To pronote a speedy and efficient systemfor |iquidating
a decedent's estate and nmaking distribution to the decedent's
successors.

(d) To facilitate use and enforcenent of certain trusts.

(e) To nmake the | aw uniform anong the various jurisdictions,
both within and outside of this state.

Sec. 1203. (1) Unless displaced by the particular provi-
sions of this act, general principles of law and equity suppl e-
ment this act's provisions.

(2) This act is a general act intended as a unified coverage
of its subject matter and a part of it shall not be considered
inpliedly repeal ed by subsequent legislation if that result can
reasonably be avoi ded.

Sec. 1205. (1) The court may order a person to appear
before the court and be exam ned upon the matter of a conpl aint
that is filed wwth the court under oath by a fiduciary, benefi-
ciary, creditor, or another interested person of a decedent's or

ward's trust or estate alleging any of the foll ow ng:
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(a) The person is suspected of having, or has know edge that
anot her may have, conceal ed, enbezzl ed, conveyed away, or dis-
posed of the trustee's, decedent's, or ward' s property.

(b) The person has possession or know edge of a deed, con-
veyance, bond, contract, or other witing that contains evidence
of, or tends to disclose, the right, title, interest, or claimof
the trustee, decedent, or ward to any of the trust or estate.

(c) The person has possession or know edge of a decedent's
last will.

(2) If the person ordered under subsection (1) refuses to
appear and be exam ned, or refuses to answer the interrogatories
asked of the person that relate to the conplaint, the judge may
by warrant commt the person to the county jail to remain in cus-
tody until that person submts to the order of the court.

(3) If fraud is perpetrated in connection with a proceeding
or in a statenent filed under this act or if fraud is used to
avoid or circunvent the provisions or purposes of this act, a
person injured by the fraud may obtain appropriate relief against
the perpetrator of the fraud or restitution froma person, other
than a bona fide purchaser, that benefited fromthe fraud,
whet her innocent or not. An action under this subsection shal
be commenced within 2 years after the discovery of the fraud, but
an action shall not be brought against a person that is not a
perpetrator of the fraud later than 5 years after the time of the
fraud's conm ssion. This section does not affect a renedy relat-
ing to fraud perpetrated agai nst a decedent during his or her

lifetinme that affects the succession of the decedent's estate.
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(4) If a person enbezzles or wongfully converts a
decedent's property before letters of authority are granted, or
refuses, without colorable claimof right, to transfer possession
of the decedent's property to the personal representative upon
demand, that person is liable in an action brought by the per-
sonal representative for the benefit of the estate for double the
val ue of the property enbezzl ed, converted, or wthheld.

Sec. 1207. In addition to the rules of evidence in courts
of general jurisdiction, the court shall determ ne death or
status in accordance with the foll ow ng:

(a) Death occurs when an individual is determ ned to be dead
under the determ nation of death act, 1992 PA 90, MCL 333.1031 to
333. 1034.

(b) Acertified or authenticated copy of a death certificate
purporting to be issued by an official or agency of the place
where the death purportedly occurred is prim facie evidence of
the decedent's identity and of the fact, place, date, and tinme of
t he decedent's death

(c) Acertified or authenticated copy of a record or report
of a governnental agency, donestic or foreign, that an individual
is mssing, detained, dead, or alive is prinma facie evidence of
the individual's status and of the dates, circunstances, and
pl aces di sclosed by the record or report.

(d) I'n the absence of prinma facie evidence of death under
subdi vision (b) or (c), the fact of death may be established by
cl ear and convincing evidence, including circunstanti al

evi dence.
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(e) The fact of death nmay be established under the procedure
prescribed in section 1208 to establish the death of an individ-
ual described in that section.

(f) At the hearing upon the petition, the court upon its own
notion may, or upon notion of an interested person shall, inpanel
a jury as provided by law. If it is established by a preponder-
ance of the evidence presented at the hearing that an accident or
di saster occurred in which the individual nanmed in the petition
was killed or may be presunmed to have died, the court shall enter
an order that establishes the |ocation of the accident or
di saster, the date of death, and, if possible, the tine of death
and that states that the individual is dead.

(g) Acertified copy of an order issued under this section
is sufficient when presented to the nedi cal exam ner for the
preparation of a certificate of death. The nedical exam ner
shall forward the conpleted certificate of death to the state
registrar. The state registrar shall register the death as pro-
vided in section 2845 of the public health code, 1978 PA 368, MCL
333.2845. The state registrar shall forward a copy of the regis-
tered death record to the |ocal registrar of the place where the
death occurred as established under this section.

Sec. 1208. The procedure to establish the death of an indi-
vi dual who is an accident or disaster victimand whose renmains
have di sappeared or are unidentifiable is as foll ows:

(a) If an accident or disaster occurs that apparently causes
the death of the individual described in this section, any of the
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follow ng individuals may petition the court for a determ nation
of the cause and date of the presuned decedent's deat h:

(1) The nedical exam ner, sheriff, or prosecutor of a county
described in subdivision (b).

(11) The spouse or a next of kin, heir at |aw, devisee, per-
sonal representative naned in a will, or creditor or debtor of
t he presuned decedent.

(b) Venue for a proceeding under this sectionis in 1 of the
fol | ow ng:

(1) The court in a county in which the accident or disaster
or any part of the accident or disaster occurs.

(1m) If the accident or disaster occurs upon or within the
Great Lakes or their connecting waters, the court in a county
adj acent to the scene of the accident or disaster.

(mam) If the accident or disaster did not occur in Mchigan
or adjoining waters, the court in the county of the presuned
decedent's dom cile.

(c) Apetition to determ ne the cause and date of death as
provided in this section shall not be filed | ess than 60 days or
nmore than 3 years after the occurrence of the accident or
di saster, or nore than 3 years after the effective date of this
act, whichever is later.

(d) A petition under this section shall set forth the facts
and circunstances concerning the accident or disaster, the rea-
sons for the belief that the presuned decedent died in the acci-

dent or disaster, that the presuned decedent has di sappeared or
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is unidentifiable, and the nanes and addresses of all individuals
known or believed to be heirs at |aw of the presuned decedent.

(e) Upon the filing of a petition under this section, the
court shall fix the tinme and place for a hearing. The petitioner
shal |l give or cause to be given notice of the hearing as provided
by suprenme court rule.

(f) An individual whose death is not otherw se established
under this section or section 1208, who is absent for a continu-
ous period of 5 years during which he or she has not been heard
from and whose absence is not satisfactorily explained after
diligent search or inquiry is presuned to be dead. The
i ndividual's death is presuned to have occurred at the end of the
period unless there is sufficient evidence to determ ne that
death occurred earlier

(g) In the absence of evidence disputing the tinme of death
stated on a docunent described in subdivision (b) or (c), or sec-
tion 1208(g), a docunent described in subdivision (b) or (c), or
section 1208(g), that states a tinme of death 120 hours or nore
after the tine of death of another individual, however the tine
of death of the other individual is determ ned, establishes by
cl ear and convincing evidence that the individual survived the
ot her individual by 120 hours.

Sec. 1209. For the purpose of granting consent or approval
with regard to the acts or accounts of a personal representative
or trustee, including relief fromliability or penalty for fail-
ure to post bond, to register a trust, or to perform other

duties, the sole holder or all coholders of a presently
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exerci sabl e or testamentary general or special power of
appointnent, including 1 in the formof a power of anmendnent or
revocation, are deenmed to act for beneficiaries to the extent
their interests, as objects, takers in default, or otherw se, are
subject to the power. For the purpose, however, of granting con-
sent or approval to nodification or termnation of a trust or to
deviation fromits terns, including consent or approval to set-
tl ement agreenents described in section 7207, only the hol der or
hol ders of a presently exercisable or testanmentary general power
of appointnent are deened to act for beneficiaries whose inter-
ests are subject to the power.

Sec. 1210. (1) The specific dollar anpbunts stated in sec-
tions 2102, 2402, 2404, 2405, and 31102 apply to decedents who
di e before January 1, 1999. For decedents who die after Decenber
31, 1998, these specific dollar amounts shall be nultiplied by
the cost-of-living adjustnent factor for the cal endar year in
whi ch the decedent dies.

(2) Before February 1, 1999, and annually after 1999, the
departnment of treasury shall publish the cost-of-Iiving adjust-
ment factor to be applied to the specific dollar anmounts referred
to in subsection (1) for decedents who die during that cal endar
year. A product resulting fromapplication of the cost-of=living
adj ustnent factor to a specific dollar anpunt nust be rounded to
t he nearest $1, 000.00 anount.

Sec. 1211. Court personnel shall not provide or offer to
provi de | egal advice or legal counsel to a fiduciary or an

i nterested person and shall not conplete a form petition, or
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docunent for a fiduciary or interested person. This section does
not prohibit the court fromproviding blank fornms and routine
i nformati on concerning a form provided by the court.

Sec. 1212. (1) Afiduciary stands in a position of confi-
dence and trust with respect to each heir, devisee, beneficiary,
or ward for whomthe person is a fiduciary. A fiduciary shal
observe the standard of care described in section 7302 and shal
di scharge all of the duties and obligations of a confidential and
fiduciary relationship, including the duties of undivided | oyal -
ty; inpartiality between heirs, devisees, and beneficiaries; care
and prudence in actions; and segregation of assets held in the
fiduciary capacity. Wth respect to investnents, a fiduciary
shall conformto the M chigan prudent investor rule.

(2) Except in response to | egal process, in cases expressly
required by law, or in the necessary or proper adm nistration of
the estate, a fiduciary shall not disclose facts or know edge
pertaining to property in the fiduciary's possession or to the
affairs of those for whomthe fiduciary is acting in any manner
wi t hout the consent of the heirs, devisees, beneficiaries, or
wards. The fiduciary of a mnor or an incapacitated individual
may give this consent on behalf of that individual. This
subsection's restriction on disclosure does not apply in an
action or proceeding in which the fiduciary and the fiduciary's
heir, devisee, beneficiary, or ward are parties adverse to each
other after the identity and relationship is determ ned and

est abl i shed.
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Sec. 1213. A right of survivorship arising fromthe express
terms of an account or from a payabl e on death desi gnati on cannot
be altered by will.

PART 3
SCOPE, JURI SDI CTI ON, AND COURTS

Sec. 1301. Except as otherwise provided in this act, this
act applies to all of the foll ow ng:

(a) The affairs and estate of a decedent, m ssing individu-
al, or protected individual who is domciled in this state.

(b) A nonresident's property that is located in this state
or property comng into the control of a fiduciary that is
subject to the laws of this state.

(c) An incapacitated individual or mnor in this state.

(d) Survivorship and related accounts in this state.

(e) Atrust subject to admnistration in this state.

Sec. 1302. The court has exclusive | egal and equitable
jurisdiction of all of the foll ow ng:

(a) A matter that relates to the settlenent of a deceased
i ndividual's estate, whether testate or intestate, who was at the
time of death domciled in the county or was at the tinme of death
domciled out of state |eaving an estate within the county to be
adm ni stered, including, but not limted to, all of the follow ng
pr oceedi ngs:

(1) The internal affairs of the estate.

(11) Estate adm nistration, settlenent, and distribution.

(11m) Declaration of rights that involve an estate, devisee,

heir, or fiduciary.

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NNNNNRRRRR R B R B R
N OO o b WN P O O 0N o~ N kO

SB 209, As Passed Senate, March 4, 1997

23

(1v) Construction of a wll.

(v) Determ nation of heirs.

(vi) Determnation of death of an accident or disaster
vi cti munder section 1208.

(b) A proceeding that concerns the validity, internal
affairs, or settlement of a trust; the adm nistration, distribu-
tion, nodification, reformation, or termnation of a trust; or
the declaration of rights that involve a trust, trustee, or trust
beneficiary, including, but not limted to, proceedings to do al
of the follow ng:

(1) Appoint or renove a trustee.

(11) Review the fees of a trustee.

(111) Require, hear, and settle interimor final accounts.

(1v) Ascertain beneficiaries.

(v) Determne a question that arises in the adm nistration
or distribution of a trust, including a question of construction
of awll or trust.

(vi) Instruct a trustee and determne relative to a trustee
t he exi stence or nonexistence of an imunity, power, privilege,
duty, or right.

(vil) Release registration of a trust.

(viii) Determ ne an action or proceeding that involves set-
tlement of an irrevocable trust.

(c) A proceeding that concerns a guardi anshi p, conservator -
ship, or protective proceeding.

(d) A proceeding to require, hear, or settle the accounts of

a fiduciary and to order, upon request of an interested person,
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instructions or directions to a fiduciary that concern an estate
within the court's jurisdiction.

Sec. 1303. (1) In addition to the jurisdiction conferred by
section 1302 and other |aws, the court has concurrent |egal and
equitable jurisdiction to do all of the followwng in regard to an
estate of a decedent, ward, or trust:

(a) Determne a property right or interest.

(b) Authorize partition of property.

(c) Authorize or conpel specific performance of a contract
inajoint or nutual will or of a contract to | eave property by
will.

(d) Ascertain if individuals have survived as provided in
this act.

(e) Determne cy pres or a gift, grant, bequest, or devise
in trust or otherwi se as provided in 1915 PA 280, MCL 554.351 to
554. 353.

(f) Hear and decide an action or proceedi ng against a dis-
tributee of an estate fiduciary to enforce liability that arises
because the estate was |iable upon sone claimor demand before
di stribution of the estate.

(g) Inpose a constructive trust.

(h) Hear and decide a claimby or against a fiduciary or
trustee for the return of property.

(i) Hear and decide a contract proceeding or action by or
agai nst an estate, trust, or ward.

(j) Require, hear, or settle an accounting of an agent under
a power of attorney.
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(2) If the probate court has concurrent jurisdiction of an
action or proceeding that is pending in another court, on the
notion of a party to the action or proceeding and after a finding
and order on the jurisdictional issue, the other court may order
removal of the action or proceeding to the probate court. |If the
action or proceeding is renoved to the probate court, the other
court shall forward to the probate court the original of al
papers in the action or proceeding. After that transfer, the
ot her court shall not hear the action or proceeding, except by
appeal or review as provided by |aw or suprene court rule, and
the action or proceeding shall be prosecuted in the probate court
as a probate court proceeding.

(3) The underlying purpose and policy of this sectionis to
sinplify the disposition of an action or proceeding involving a
decedent's, a ward's, or a trust estate by consolidating the pro-
bate and other related actions or proceedings in the probate
court.

Sec. 1304. |If this act specifies that the probate register
performan act or order, the probate judge, or the probate regis-
ter or a deputy probate register if authorized in accordance with
section 834 of the revised judicature act of 1961, being
section 600.834 of the Mchigan Conpiled Laws, or in accordance
Wi th suprenme court rule, may performthe act or order

Sec. 1305. Appellate review, including the right to appel -
|ate review or interlocutory appeal and provisions as to tine,
manner, notice, appeal bond, stays, scope of review, record on

appeal , briefs, argunents, and the power of the appellate court,

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

26
is governed by the revised judicature act of 1961 and by suprene
court rule.

Sec. 1306. Except as otherw se specifically provided in
this act or by suprene court rule, a docunent, including an
application, petition, or demand for notice, filed wth the court
under this act is considered to include an oath, affirmation, or
statenent to the effect that the docunent's representations are
true as far as the individual executing or filing the docunent
knows or is infornmed, and penalties for perjury may foll ow del i b-
erate falsification in the docunent.

Sec. 1307. (1) Court records shall be maintained in accord-
ance with section 832 of the revised judicature act of 1961,
bei ng section 600.832 of the Mchigan Conpiled Laws. Upon pay-
ment of the fee required by |law, the probate register shall issue
a certified copy of a probated will, letters issued to a personal
representative, or any other record or paper filed or recorded.

A certificate that relates to a probated will shall indicate
whet her the decedent was domiciled in this state and whet her the
probate was formal or informal. A certificate that relates to
letters shall show the date of appointnent and the date to which
the letters continued in force.

(2) Acertified copy of letters of authority may be recorded
in the office of the register of deeds for the county in which a
witten instrunment that is executed by a person under authority
of the letters is recorded.

Sec. 1308. (1) Afiduciary is liable for a loss to an

estate that arises fromenbezzl enent by the fiduciary; for a | oss
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t hrough conm ngling estate noney with the fiduciary's noney; for
negligence in the handling of an estate; for wanton and wl | ful
m shandl i ng of an estate; for |oss through self-dealing; for
failure to account for an estate; for failure to termnate the
estate when it is ready for termnation; and for m sfeasance,
mal f easance, nonfeasance, or other breach of duty.

(2) In response to an interested person's petition or on its
own notion, the court nmay at any tine order an estate fiduciary
under its jurisdiction to file an accounting. After due hearing
on the accounting, the court shall enter an order that agrees
with the law and the facts of the case.

Sec. 1309. Upon reliable information received from an
i nterested person, county or state official, or other inforned
source, including the court's files, the court may enter an order
to do either or both of the foll ow ng:

(a) Appoint a special fiduciary to perform specified
duti es.

(b) Enjoin a person subject to the court's jurisdiction from
conduct that presents an i mediate risk of waste, unnecessary
di ssipation of an estate's or trust's property, or jeopardy to an
interested person's interest. An enjoined person shall be given
a pronpt hearing, if requested, to show cause why the order
shoul d be term nat ed.

PART 4
NOTI CE, PARTIES, AND REPRESENTATI ON | N ESTATE
LI TI GATI ON AND OTHER MATTERS
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Sec. 1401. (1) If notice of a hearing on a petition is
requi red and except for specific notice requirenents as otherw se
provi ded by suprenme court rule, the petitioner shall cause notice
of the time and place of the hearing on the petition to be given
to each interested person or the person's attorney if the person
has appeared by attorney or requested that notice be sent to the
person's attorney. Unless otherw se provided by suprene court
rule, notice nmust be given by 1 of the follow ng nethods:

(a) Mailing a copy at |east 14 days before the tine set for
the hearing by certified, registered, or first-class nail
addressed to the person being notified at the post office address
given in the person's demand for notice, if any, or at the
person's office or place of residence, if known.

(b) Delivering a copy to the person being notified person-
ally at |least 7 days before the tine set for the hearing.

(c) If the address or identity of the person is not known
and cannot be ascertained with reasonable diligence, publishing
once a copy in a newspaper having general circulation in the
county where the hearing is to be held at | east 14 days before
the tinme set for the hearing.

(2) The court for good cause shown may provide for a differ-
ent nmethod or tinme of giving notice for a hearing.

(3) Proof that notice was given nust be nade at or before
the hearing and filed in the proceeding.

(4) If a person entitled to notice under section 3306, 3310,
3403, 3414, or 3705 is aresident in and a citizen of a foreign

country, the person required to give notice nmust notify the
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consul of the foreign nation in the city of New York or of the
district having jurisdiction, or the consul, vice-consul, or con-
sul ar agent resident in this state, if there is one, of the mat-
ters and wth the particulars described in the relevant section
of this act.

Sec. 1402. A person, including a guardian ad |item conser-
vator, or other fiduciary, nmay waive notice and consent to the
granting of a petition by a witing signed by the person or the
person's attorney and filed in the proceeding. A person for whom
a guardi anship or other protective order is sought, a ward, or a
prot ected person may not waive notice. A fiduciary shall not
wai ve or consent on a petition, account, or report made as the
fiduciary or in a different fiduciary capacity.

Sec. 1403. In a formal proceeding that involves a trust or
estate of a decedent, mnor, protected individual, or incapaci-
tated individual or in a judicially supervised settlenent, the
foll ow ng apply:

(a) An interest to be affected shall be described in plead-
i ngs that give reasonable information to owners by nane or cl ass,
by reference to the instrunent that creates the interests, or in
anot her appropriate manner.

(b) A person is bound by an order binding others in each of
the foll owi ng cases:

(1) An order that binds the sole holder or all co-holders of
a power of revocation or a presently exercisable or testanentary
general or special power of appointnent, including one in the
formof a power of anmendnent, binds another person to the extent
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the person's interest, as an object, taker in default, or
otherwi se, is subject to the power.

(11) To the extent there is no conflict of interest between
t he persons represented, an order that binds a conservator binds
t he person whose estate the conservator controls; an order that
bi nds a guardi an binds the ward if no conservator of the ward's
estate has been appointed; an order that binds a trustee binds
beneficiaries of the trust in proceedings to probate a will, to
establish or add to a trust, or to review an act or account of a
prior fiduciary, or in proceedings that involve a creditor or
another third party; and an order that binds a personal represen-
tative binds a person interested in the undistributed assets of a
decedent's estate in an action or proceeding by or against the
estate. If there is no conflict of interest and a conservator or
guardi an has not been appointed, a parent may represent his or
her m nor child.

(111) An unborn or unascertai ned person who is not otherw se
represented is bound by an order to the extent the person's
interest is adequately represented by another party that has a
substantially identical interest in the proceeding.

(c) Notice is required as follows:

(1) Notice as prescribed by section 1401 shall be given to
every interested person or to one who can bind an interested
person as described in subdivision (b)(1) or (i1). Notice may be
given both to a person and to another who nmay bind the person.

(11) Notice is given to an unborn or unascertai ned person,

who is not represented under subdivision (b)(1) or (11), by
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giving notice to all known persons whose interests in the
proceedi ngs are substantially identical to those of the unborn or
unascert ai ned person

(d) At any point in a proceeding, the court may appoint a
guardian ad litemto represent the interest of a mnor, an inca-
paci tated individual, an unborn or unascertai ned person, or a
person whose identity or address is unknown, if the court deter-
m nes that representation of the interest otherw se would be
i nadequate. If not precluded by a conflict of interest, a guard-
ian ad litem may be appointed to represent several persons or
interests. The court shall set out the reasons for appointing a
guardian ad litemas a part of the record of the proceeding. |If
he or she accepts the appointnment, the guardian ad |item shal
report of his or her investigation and reconmmendati on concerning
the matters for which he or she is appointed in witing or
recorded testinony. After the attorney general files an appear-
ance as required by law in an estate proceedi ng on behalf of an
unknown or unascertained heir at law, the attorney general repre-
sents the interest of the heir at law, and the court shall not
appoint a guardian ad litem |If a guardian ad |litemwas previ-
ously appointed for the interest, the appointnent of the guardian
ad litemterm nates.

PART 5
PRUDENT | NVESTOR RULE

Sec. 1501. (1) This part shall be known and may be cited as

the "M chigan prudent investor rule". This part prescribes the

M chi gan prudent investor rule.
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(2) As used in this part:

(a) "Governing instrunment” includes, but is not limted to,
a court order

(b) "Portfolio" neans all property of every kind and charac-
ter held by a fiduciary on behalf of a fiduciary estate.

Sec. 1502. (1) A fiduciary shall invest and nmanage assets
held in a fiduciary capacity as a prudent investor would, taking
into account the purposes, terns, distribution requirenents
expressed in the governing instrunment, and other circunstances of
the fiduciary estate. To satisfy this standard, the fiduciary
must exercise reasonable care, skill, and caution.

(2) The M chigan prudent investor rule is a default rule
that may be expanded, restricted, elimnated, or otherw se
altered by the provisions of the governing instrument. A fidu-
ciary is not liable to a beneficiary to the extent that the fidu-
ciary acted in reasonable reliance on the provisions of the gov-
erning instrunent.

Sec. 1503. (1) A fiduciary's investnent and nmanagenent
decisions with respect to individual assets shall be eval uated
not in isolation, but rather in the context of the fiduciary
estate portfolio as a whole and as a part of an overall invest-
ment strategy having risk and return objectives reasonably suited
to the fiduciary estate.

(2) Anmong circunstances that a fiduciary nust consider in
i nvesting and managi ng fiduciary assets are all of the follow ng

that are relevant to the fiduciary estate or its beneficiaries:
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(a) General econom c conditions.

(b) The possible effect of inflation or deflation.

(c) The expected tax consequences of an investnent decision
or strategy.

(d) The role that each investnment or course of action plays
within the overall portfolio, which may include financial assets,
interests in closely-held enterprises, tangible and intangible
personal property, and real property.

(e) The expected total return fromincone and the apprecia-
tion of capital.

(f) Oher resources of the beneficiaries.

(g) The need for liquidity, regularity of inconme, and pre-
servation or appreciation of capital.

(h) An asset's special relationship or special value, if
any, to the purposes of the fiduciary estate or to 1 or nore of
t he beneficiaries.

(3) Afiduciary shall nake a reasonable effort to verify
facts relevant to the investnent and managenent of fiduciary
assets.

(4) A fiduciary may invest in any kind of property or type
of investnent consistent with the standards of the M chigan pru-
dent investor rule. A particular investnment is not inherently
prudent or inprudent.

(5) A fiduciary who has special skill or expertise, or is
named fiduciary in reliance upon the fiduciary's representation
that the fiduciary has special skill or expertise, has a duty to
use that special skill or expertise.
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Sec. 1504. A fiduciary shall diversify the investnents of a
fiduciary estate unless the fiduciary reasonably determ nes that,
because of special circunstances, the purposes of the fiduciary
estate are better served w thout diversifying.

Sec. 1505. Wthin a reasonable tine after accepting
appoi ntnent as a fiduciary or receiving fiduciary assets, a fidu-
ciary shall review the assets, and nake and i npl enent deci sions
concerning the retention and disposition of assets, in order to
bring the fiduciary portfolio into conpliance with the purposes,
terms, distribution requirenents expressed in the governing
instrunment, and other circunstances of the fiduciary estate, and
with the requirenments of the M chigan prudent investor rule.

Sec. 1506. (1) A fiduciary shall invest and manage fi du-
ciary assets solely in the interest of the beneficiaries.

(2) Notwi t hstandi ng another statute or the common | aw,
unl ess the governing instrunent prohibits the investnent, a fidu-
ciary may invest fiduciary property in an investnment conpany reg-
i stered under the investnment conpany act of 1940, title | of
chapter 686, 54 Stat. 789, 15 U.S.C. 80a-1 to 80a-64, even if
either or both of the follow ng apply:

(a) The fiduciary or an affiliate of the fiduciary provides
services as an investnent advisor, sponsor, distributor, manager,
custodi an, transfer agent, registrar, or otherwse to the invest-
ment conpany and receives reasonable remuneration for these
servi ces.

(b) The fiduciary owns or controls a majority of the voting

shares of the registered investnment conpany or a mgjority of the
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shares voted for the election of the investnent conpany's
directors or trustees, or the fiduciary otherwi se controls the
el ection of a majority of the directors or trustees.

Sec. 1507. If a fiduciary estate has 2 or nore benefici a-
ries, the fiduciary shall act inpartially in investing and manag-
ing the fiduciary assets, and shall take into account any differ-
ing interests of the beneficiaries.

Sec. 1508. In investing and managi ng fiduciary assets, a
fiduciary may only incur costs that are appropriate and reason-
able in relation to the assets, the purposes of the fiduciary
estate, and the skills of the fiduciary.

Sec. 1509. Conpliance with the prudent investor rule is
determned in light of the facts and circunstances that exist at
the tinme of a fiduciary's decision or action, and not by
hi ndsi ght. The prudent investor rule requires a standard of con-
duct, not outcone or perfornmance.

Sec. 1510. (1) A fiduciary nmay del egate investnment and man-
agenent functions provided that the fiduciary exercises reason-
able care, skill, and caution in all of the follow ng:

(a) Selecting an agent.

(b) Establishing the scope and terns of the del egation, con-
sistent with the purposes and terns of the governing instrunent.

(c) Periodically reviewing the agent's actions in order to
nmoni tor the agent's performance and conpliance with the terns of
t he del egati on.

(2) A fiduciary who conplies with the requirenents of

subsection (1) is not |liable to the beneficiaries or to the
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fiduciary estate for a decision or action of the agent to whom
the function was del egat ed.

(3) In perform ng a del egated function, an agent owes a duty
to the fiduciary estate to exercise reasonable care to conply
with the terns of the delegation. |If an agent accepts the del e-
gation of a fiduciary function froma fiduciary that is subject
to the laws of this state, the agent submts to the jurisdiction
of this state's court.

Sec. 1511. The following terns or simlar |anguage in a
governing instrunment, unless otherwise limted or nodified,
aut horize any investnment or strategy permtted under the M chigan
prudent investor rule:

(a) "lnvestnments perm ssible by law for investnent of trust
funds".

(b) "Legal investnents".

(c) "Authorized investnents".

(d) "Using the judgnent and care under the circunstances
then prevailing that persons of prudence, discretion, and intel-
| igence exercise in the managenent of their own affairs, not in
regard to speculation but in regard to the permanent disposition
of their funds, considering the probable incone as well as the
probabl e safety of their capital”

(e) "Prudent man rul e".

(f) "Prudent trustee rule".

(g) "Prudent person rule".

(h) "Prudent investor rule".
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1 Sec. 1512. The M chigan prudent investor rule applies to a
2 fiduciary estate that exists on or is created after this act's
3 effective date. As applied to a fiduciary estate that exists on
4 this act's effective date, the Mchigan prudent investor rule

5 governs only a decision or action that occurs after that date.
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ARTI CLE 11
| NTESTACY, WLLS, AND DONATI VE TRANSFERS
PART 1
| NTESTATE SUCCESSI ON

Sec. 2101. (1) Any part of a decedent's estate not effec-
tively disposed of by will passes by intestate succession to the
decedent's heirs as prescribed in this act, except as nodified by
the decedent's will.

(2) A decedent by will may expressly exclude or limt the
right of an individual or class to succeed to property of the
decedent that passes by intestate succession. |f that individual
or a menber of that class survives the decedent, the share of the
decedent's intestate estate to which that individual or class
woul d have succeeded passes as if that individual or each nenber
of that class had disclained his or her intestate share.

Sec. 2102. The intestate share of a decedent's surviving
spouse is 1 of the foll ow ng:

(a) The entire intestate estate if either of the foll ow ng
is true:

(1) No descendant or parent of the decedent survives the
decedent .

(11) Al of the decedent's surviving descendants are al so
descendants of the surviving spouse and there is no other descen-
dant of the surviving spouse who survives the decedent.

(b) The first $200, 000. 00, adjusted as provided in section

1210, plus 3/4 of any balance of the intestate estate, if no
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descendant of the decedent survives the decedent, but a parent of
t he decedent survives the decedent.

(c) The first $150, 000. 00, adjusted as provided in section
1210, plus 1/2 of any balance of the intestate estate, if all of
t he decedent's surviving descendants are al so descendants of the
surviving spouse and the surviving spouse has 1 or nore survivVving
descendants who are not descendants of the decedent.

(d) The first $100, 000. 00, adjusted as provided in section
1210, plus 1/2 of any balance of the intestate estate, if 1 or
nmore, but not all, of the decedent's surviving descendants are
not descendants of the surviving spouse.

(e) The first $50, 000.00, adjusted as provided in section
1210, plus 1/2 of any balance of the intestate estate, if none of
t he decedent's surviving descendants are descendants of the sur-
Vi Vi ng spouse.

Sec. 2103. Any part of the intestate estate that does not
pass to the decedent's surviving spouse under section 2102, or
the entire intestate estate if there is no surviving spouse,
passes in the following order to the foll ow ng individuals who
survi ve the decedent:

(a) The decedent's descendants by representation.

(b) If there is no surviving descendant, the decedent's par-
ents equally if both survive or to the surviving parent.

(c) If there is no surviving descendant or parent, the
descendants of the decedent's parents or of either of them by

representation.
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(d) If there is no surviving descendant, parent, or
descendant of a parent, but the decedent is survived by 1 or nore
grandparents or descendants of grandparents, 1/2 of the estate
passes to the decedent's paternal grandparents equally if both
survive, or to the surviving paternal grandparent, or to the
descendants of the decedent's paternal grandparents or either of
themif both are deceased, the descendants taking by representa-
tion; and the other 1/2 passes to the decedent's maternal rela-
tives in the same manner. |f there is no surviving grandparent
or descendant of a grandparent on either the paternal or the
maternal side, the entire estate passes to the decedent's rel a-
tives on the other side in the sanme manner as the 1/2.

Sec. 2104. An individual who fails to survive the decedent
by 120 hours is considered to have predeceased the decedent for
pur poses of honestead all owance, exenpt property, and intestate
succession, and the decedent's heirs are determ ned accordingly.
If it is not established by clear and convincing evidence that an
i ndi vi dual who woul d otherwi se be an heir survived the decedent
by 120 hours, it is considered that the individual failed to sur-
vive for the required period. This section does not apply if its
application would result in a taking of the intestate estate by
the state under section 2105.

Sec. 2105. If there is no taker under the provisions of
this article, the intestate estate passes to this state.

Sec. 2106. (1) If, under section 2103(a), a decedent's
intestate estate or a part of the estate passes by representation

to the decedent's descendants, the estate or part of the estate
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is divided into as many equal shares as the total of the
surviving descendants in the generation nearest to the decedent
that contains 1 or nore surviving descendants and the deceased
descendants in the sane generation who |left surviving descen-
dants, if any. Each surviving descendant in the nearest genera-
tionis allocated 1 share. The remaining shares, if any, are
conbi ned and then divided in the same manner anong the surviving
descendants of the deceased descendants as if the surviving
descendants who were allocated a share and their surviving
descendants had predeceased t he decedent.

(2) If, under section 2103(c) or (d), a decedent's intestate
estate or a part of the estate passes by representation to the
descendants of the decedent's deceased parents or either of them
or to the descendants of the decedent's deceased paternal or
mat er nal grandparents or either of them the estate or part of
the estate is divided into as many equal shares as the total of
t he surviving descendants in the generation nearest the deceased
parents or either of them or the deceased grandparents or either
of them that contains 1 or nore surviving descendants and the
deceased descendants in the sane generation who |left surviving
descendants, if any. Each surviving descendant in the nearest
generation is allocated 1 share. The remaining shares, if any,
are conbi ned and then divided in the sane manner anong the sur-
vi ving descendants of the deceased descendants as if the surviv-
i ng descendants who were allocated a share and their surviving

descendants had predeceased t he decedent.
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(3) As used in this section:

(a) "Deceased descendant", "deceased parent", or "deceased
grandparent” neans a descendant, parent, or grandparent who
ei ther predeceased the decedent or is considered to have prede-
ceased the decedent under section 2104.

(b) "Surviving descendant” nmeans a descendant who neither
predeceased the decedent nor is considered to have predeceased
t he decedent under section 2104.

Sec. 2107. A relative of the half blood inherits the sane
share he or she would inherit if he or she were of the whole
bl ood.

Sec. 2108. An individual in gestation at a particular tine
is treated as living at that tine if the individual lives 120
hours or nore after birth.

Sec. 2109. (1) If an individual dies intestate as to all or
a portion of his or her estate, property the decedent gave during
the decedent's lifetinme to an individual who, at the decedent's
death, is an heir is treated as an advancenent against the heir's
intestate share only under either of the follow ng
ci rcunst ances:

(a) The decedent declared in a contenporaneous witing or
the heir acknow edged in witing that the gift is an
advancenent .

(b) The decedent's contenporaneous witing or the heir's
witten acknow edgnment otherw se indicates that the gift is to be
taken into account in conputing the division and distribution of

the decedent's intestate estate.
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(2) For purposes of subsection (1), property advanced is
val ued as of the time the heir cane into possession or enjoynent
of the property or as of the tine of the decedent's death, which-
ever first occurs.

(3) If the recipient of property advanced fails to survive
the decedent, the property is not taken into account in conputing
the division and distribution of the decedent's intestate estate,
unl ess the decedent's contenporaneous witing provides
ot herw se.

Sec. 2110. A debt owed to a decedent is not charged agai nst
the intestate share of any individual except the debtor. If the
debtor fails to survive the decedent, the debt is not taken into
account in conputing the intestate share of the debtor's
descendants.

Sec. 2111. An individual is not disqualified to take as an
heir because the individual or an individual through whom he or
she clains is or has been an alien.

Sec. 2112. The estate of dower is abolished.

Sec. 2113. An individual who is related to the decedent
through 2 lines of relationship is entitled to only a single
share based on the rel ationship that would entitle the individual
to the larger share.

Sec. 2114. (1) Except as provided in subsections (2), (3),
and (4), for purposes of intestate succession by, through, or
froman individual, an individual is the child of his or her nat-

ural parents, regardless of their marital status. The parent and
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child relationship my be established in any of the follow ng
manners:

(a) If achild is born or conceived during a marriage, both
spouses are presuned to be the natural parents of the child for
pur poses of intestate succession. A child conceived by a married
woman with the consent of her husband follow ng utilization of
assi sted reproductive technology is considered as their child for
pur poses of intestate succession. Consent of the husband is pre-
sunmed unl ess the contrary is shown by clear and convinci ng
evidence. |If a man and a wonan participated in a marri age cere-
mony in apparent conpliance with the | aw before the birth of a
child, even though the attenpted marriage is void, the child is
presunmed to be their child for purposes of intestate succession.

(b) Only the individual presuned to be the natural parent of
a child under subdivision (a) may di sprove a presunption that is
relevant to the relationship, and this exclusive right to do so
term nates upon the death of the presuned parent.

(c) If achildis born out of wedlock or if a child is born
or conceived during a marriage but is not the issue of that mar-
riage, a man i s considered to be the natural father of that child
for purposes of intestate succession if any of the foll ow ng
occur :

(1) The man joins with the nother of the child and acknow -
edges that child as his child by conpleting an acknow edgnent of
parent age as prescribed in the acknow edgnent of parentage act,
1996 PA 305, MCL 722.1001 to 722.1013.
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(11) The man joins the nother in a witten request for a
correction of certificate of birth pertaining to the child that
results in issuance of a substituted certificate recording the
birth of the child.

(11m1) The man and child have borne a nmutually acknow edged
rel ati onship of parent and child that begins before the child
beconmes age 18 and continues until term nated by the death of
ei t her.

(iv) The man is determned to be the child' s father and an
order of filiation establishing that paternity is entered as pro-
vided in the paternity act, 1956 PA 205, MCL 722.711 to 722.730.

(2) An adopted individual is the child of his or her adop-
tive parent or parents and not of his or her natural parents, but
adoption of a child by the spouse of either natural parent has no
effect on either the relationship between the child and that nat-
ural parent or, except as provided in subsection (3), the right
of the child or a descendant of the child to inherit from or
t hrough the other natural parent. An individual is considered to
be adopted for purposes of this subsection when a court of conpe-
tent jurisdiction enters an interlocutory decree of adoption that
is not vacated or reversed.

(3) The permanent term nation of parental rights of a m nor
child by an order of a court of conpetent jurisdiction; by a
rel ease for purposes of adoption given by the parent, but not a
guardian, to the famly independence agency or a licensed child
pl acenment agency, or before a probate or juvenile court; or by

any ot her process recognized by the | aw governing the
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parent-child status at the tine of term nation, excepting
term nation by emanci pation or death, ends kinship between the
parent whose rights are so termnated and the child for purposes
of intestate succession by that parent fromor through that
chi | d.

(4) Inheritance fromor through a child by either natura
parent or his or her kindred is precluded unless that natural
parent has openly treated the child as his or hers, and has not
refused to support the child.

PART 2
ELECTI VE SHARE OF SURVI VI NG SPOUSE

Sec. 2201. Subject to sections 2203 to 2205, upon an
i ndividual's death, the individual's surviving spouse has the
right described by section 2202.

Sec. 2202. (1) The surviving spouse of a decedent who was
domciled in this state and who dies testate may file with the

court an election in witing that the spouse elects 1 of the

fol | ow ng:
(a) That the spouse will abide by the terns of the wll.
(b) That the spouse will take 1/2 of the sumor share that
woul d have passed to the spouse had the testator died intestate,

reduced by 1/2 of the value of all property derived by the spouse
fromthe decedent by any nmeans other than testate or intestate
successi on upon the decedent's deat h.

(2) The surviving spouse is entitled to only 1 election
choi ce under subsection (1) unless the contrary plainly appears
by the will to be intended by the testator. The right of
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el ection of the surviving spouse nust be exercised during the
lifetime of the surviving spouse. The election nust be made
within 60 days after the date for presentnent of clainms or within
60 days after the filing of proof of service of the inventory
upon the surviving spouse, whichever is |ater.

(3) Notice of right of election shall be served upon the
decedent's spouse, if any, as provided in section 3705(5), and
proof of that notice shall be filed with the court. An election
as provided by this section nmay be filed instead of service of
notice and filing of proof.

(4) I'n the case of a legally incapacitated person, the right
of election may be exercised only by order of the court in which
a proceeding as to that person's property is pending, after find-
ing that exercise is necessary to provi de adequate support for
the legally incapacitated person during that person's life
expect ancy.

(5) The surviving spouse of a decedent who was not domcil ed
inthis state is entitled to election against the will only as
may be provided by the law of the place in which the decedent was
domciled at the tine of death

(6) As used in subsection (1), "property derived by the

spouse fromthe decedent” includes all of the follow ng

transfers:
(a) Atransfer made within 2 years before the decedent's
death to the extent that the transfer is subject to federal gift

or estate taxes.
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(b) Atransfer nmade before the date of death subject to a
power retained by the decedent that would nake the property, or a
portion of the property, subject to federal estate tax.

(c) Atransfer effectuated by the decedent's death through
joint ownership, tenancy by the entireties, insurance beneficia-
ry, or simlar neans.

Sec. 2203. If a surviving spouse fails to nmake an el ection
within the tine specified in section 2202, it is conclusively
presunmed that the spouse elects to abide by the terns of the wll
except in either of the follow ng instances:

(a) If an election is not made and the principal adm nistra-
tion is closed, and if after that admnistration is closed it
appears to the court that assets belonging to the estate are dis-
covered and admnistration is granted, the election nay be made
out of the newy discovered assets only upon good cause shown at
any tinme before that admnistration is cl osed.

(b) Before the estate is closed, upon petition of the spouse
and after notice to all interested parties, the court may permt
t he spouse to make an election to which the spouse was entitled
as though the spouse had done so within the tinme specified in
section 2202, if the court considers it proper on account of
litigation connected with the estate or the establishnent of fur-
ther cl ains agai nst the deceased, or for other cause. The court
shall limt the tinme within which the spouse may nmake an el ection
under this subdivision

Sec. 2204. Filing of a petition to admt the will of a

deceased spouse, failing to object or consenting to adm ssion of
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the will to probate, or accepting appoi ntnent as a personal
representative does not prevent a surviving spouse's election to
take against the wll.

Sec. 2205. The rights of the surviving spouse to honestead
al | onance, election, exenpt property, or famly allowance nay be
wai ved, wholly or partially, before or after marriage, by a wit-
ten contract, agreenent, or waiver signed by the party waiving
after fair disclosure. Unless it provides to the contrary, a
wai ver of "all rights" in the property or estate of a present or
prospective spouse or a conplete property settlenent entered into
after or in anticipation of separate maintenance is a waiver of
all rights to honestead all owance, el ection, exenpt property, and
famly all owance by the spouse in the property of the other and
is an irrevocabl e renunciation by the spouse of all benefits that
woul d ot herwi se pass to the spouse fromthe other spouse by
i ntestate succession or by virtue of a wll executed before the
wai ver or property settlenent.

Sec. 2206. Sections 2201 to 2205 shall not be construed as
creating an inchoate or choate right to the rights described in
those sections in the property of a spouse before the death of a
spouse.

PART 3
SPOUSE OR CHI LD NOT PROVIDED FOR I N THE W LL

Sec. 2301. (1) Except as provided in subsection (2), if a
testator's surviving spouse nmarries the testator after the testa-
tor executes his or her will, the surviving spouse is entitled to

receive, as an intestate share, not |less than the val ue of the
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share of the estate the surviving spouse woul d have received if
the testator had died intestate as to that portion of the
testator's estate, if any, that is not any of the follow ng:

(a) Property devised to a child of the testator who was born
before the testator married the surviving spouse and who i s not
t he surviving spouse's child.

(b) Property devised to a descendant of a child described in
subdi vision (a).

(c) Property that passes under section 2603 or 2604 to a
child described in subdivision (a) or to a descendant of such a
chi | d.

(2) Subsection (1) does not apply if any of the foll ow ng
are true:

(a) Fromthe will or other evidence, it appears that the
will was made in contenplation of the testator's nmarriage to the
survi vi ng spouse.

(b) The will expresses the intention that it is to be effec-
tive notw t hstandi ng a subsequent marri age.

(c) The testator provided for the spouse by transfer outside
the will, and the intent that the transfer be a substitute for a
testanmentary provision is shown by the testator's statenents or
is reasonably inferred fromthe anmount of the transfer or other
evi dence.

(3) In satisfying the share provided by this section,
devises made by the will to the testator's surviving spouse, if
any, are applied first, and other devises, other than a devise to

a child of the testator who was born before the testator marri ed
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t he surviving spouse and who is not the surviving spouse's child
or a devise or substitute gift under section 2603 or 2604 to a
descendant of such a child, abate as provided in section 3902.

Sec. 2302. (1) Except as provided in subsection (2), if a
testator fails to provide in his or her wll for a child of the
testator born or adopted after the execution of the wll, the
omtted after-born or after-adopted child receives a share in the
estate as provided in 1 of the foll ow ng:

(a) If the testator had no child Iiving when he or she exe-
cuted the will, an omtted after-born or after-adopted child
receives a share in the estate equal in value to that which the
child woul d have received had the testator died intestate, unless
the will devised all or substantially all of the estate to the
ot her parent of the omtted child and that other parent survives
the testator and is entitled to take under the wll.

(b) If the testator had 1 or nore children |iving when he or
she executed the will, and the will devised property or an inter-
est in property to 1 or nore of the then-living children, an
omtted after-born or after-adopted child is entitled to share in
the testator's estate subject to all of the foll ow ng:

(1) The portion of the testator's estate in which the
omtted after-born or after-adopted child is entitled to share is
l[imted to devises nmade to the testator's then-living children
under the wll.

(11) The omtted after-born or after-adopted child is enti-
tled to receive the share of the testator's estate, as limted in

subparagraph (1), that the child would have received had the
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testator included all omtted after-born and after-adopted
children with the children to whom devi ses were made under the
will and had given an equal share of the estate to each child.

(11m) To the extent feasible, the interest granted an
omtted after-born or after-adopted child under this section nust
be of the sanme character, whether equitable or |egal, present or
future, as that devised to the testator's then-living children
under the wll.

(mv) In satisfying a share provided by this subdivision,
devises to the testator's children who were |living when the wll
was executed abate ratably. |In abating the devises of the
then-living children, the court shall preserve to the maxi num
extent possible the character of the testanmentary plan adopted by
the testator.

(2) Subsection (1) does not apply if either of the follow ng
appl i es:

(a) It appears fromthe wll that the om ssion was
i ntentional .

(b) The testator provided for the omtted after-born or
after-adopted child by transfer outside the will and the intent
that the transfer be a substitute for a testanmentary provision is
shown by the testator's statements or is reasonably inferred from
t he amount of the transfer or other evidence.

(3) If at the tine of execution of the wll the testator
fails to provide in his or her wwll for a living child solely

because he or she believes the child to be dead, the child is
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entitled to share in the estate as if the child were an omtted
after-born or after-adopted child.

(4) In satisfying a share provided by subsection (1)(a),
devi ses made by the will abate under section 3902.

PART 4
EXEMPT PROPERTY AND ALLOWANCES

Sec. 2401. This part applies to the estate of a decedent
who dies domciled in this state. For a decedent who dies dom -
ciled outside of this state, rights to honestead al |l owance,
famly all owance, and exenpt property are governed by the | aw of
the decedent's domcile at death

Sec. 2402. (1) A decedent's surviving spouse is entitled to
a honest ead al | owance of $15, 000. 00, adjusted as provided in sec-
tion 1210. If there is no surviving spouse, each mnor child and
each dependent child of the decedent is entitled to a honestead
al | owance equal to $15, 000. 00, adjusted as provided in section
1210, divided by the nunber of the decedent's m nor and dependent
children. The honestead all owance is exenpt from and has prior-
ity over all clains against the estate. A honestead allowance is
in addition to any share passing to the surviving spouse or m nor
or dependent child by the will of the decedent, unless otherw se
provi ded, by intestate succession, or by elective share.

(2) The value of any right in real property of the decedent
protected under the state constitution of 1963 as honestead shal
be deducted fromthe honestead all owance given the surviving

spouse or mnor children if not waived.
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Sec. 2403. (1) For their maintenance during the period of
adm nistration, a reasonable famly allowance is payable to the
decedent's surviving spouse and m nor children whomthe decedent
was obligated to support, and children of the decedent or another
who were in fact being supported by the decedent, which allowance
shall not continue for longer than 1 year if the estate is inade-
guate to discharge allowed clainms. The famly all owance nmay be
paid in a lunp sumor in periodic installnments. The famly
al l omance is payable to the surviving spouse, if living, for the
use of the surviving spouse and m nor and dependent chil dren;
otherwise to the children or persons having their care and
custody. If a mnor child or dependent child is not living with
t he surviving spouse, the all owance may be paid partially to the
child or to a fiduciary or other person having the child s care
and custody, and partially to the spouse, as their needs may
appear .

(2) The famly allowance is exenpt fromand has priority
over all clainms except the honestead all owance. The famly
al l omance i s not chargeabl e agai nst a benefit or share passing to
t he surviving spouse or children by the will of the decedent,
unl ess otherw se provided, by intestate succession, or by way of
el ective share. The death of an individual entitled to famly
al l omance termnates the right to all owances not yet paid.

Sec. 2404. (1) The decedent's surviving spouse is also
entitled to household furniture, autonobiles, furnishings, appli-
ances, and personal effects fromthe estate up to a value not to

exceed $10, 000. 00 nore than the anmount of any security interests
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to which the property is subject. [If there is no surviving
spouse, the decedent's children are entitled jointly to the sanme
val ue.

(2) If encunbered assets are selected and the value in
excess of security interests, plus that of other exenpt property,
is less than $10,000.00, or if there is not $10, 000.00 worth of
exenpt property in the estate, the spouse or children are enti -
tled to other assets of the estate, if any, to the extent neces-
sary to make up the $10,000.00 value. Rights to exenpt property
and assets needed to nmake up a deficiency of exenpt property have
priority over all clains against the estate, except that the
right to assets to nake up a deficiency of exenpt property abates
as necessary to permt paynent of honestead all owance and famly
al | owance.

(3) The rights under this section are in addition to a bene-
fit or share passing to the surviving spouse or children by the
decedent's wll, unless otherw se provided, by intestate succes-
sion, or by elective share. The $10,000. 00 ambunt expressed in
this section shall be adjusted as provided in section 1210.

Sec. 2405. (1) If the estate is otherw se sufficient, prop-
erty specifically devised shall not be used to satisfy rights to
homest ead al | owance or exenpt property. Subject to this restric-
tion, the surviving spouse, fiduciaries or others that have the
care and custody of mnor children, or children who are adults
may sel ect property of the estate as honestead all owance and

exenpt property.
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(2) The personal representative may nmake those selections if
t he surviving spouse, the adult children, or those acting for the
m nor children are unable or fail to do so within a reasonabl e
time. The personal representative nay execute a deed of distri-
bution or other instrunent to establish the ownership of property
taken as honestead al | owance or exenpt property. The personal
representative nmay determne the famly allowance in a lunp sum
not exceedi ng $18, 000. 00, adjusted as provided in section 1210,
or periodic installnments not exceeding 1/12 of that anount per
month for 1 year, and may di sburse funds of the estate in paynent
of the famly allowance and any part of the honestead all owance
payabl e in cash

(3) The personal representative or an interested person
aggrieved by a selection, determ nation, paynent, proposed pay-
ment, or failure to act under this section nay petition the court
for appropriate relief, which may include a famly all owance
ot her than that which the personal representative determ ned or
coul d have determ ned.

PART 5
W LLS, WLL CONTRACTS, AND
CUSTODY AND DEPCSI T OF WLLS

Sec. 2501. An individual 18 years of age or older who is of
sound m nd may nmake a will.

Sec. 2502. (1) Except as provided in subsection (2) and in
sections 2503, 2506, and 2513, a will is validonly if it is al

of the follow ng:
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(a) I'n witing.

(b) Signed by the testator or in the testator's nanme by sone
other individual in the testator's consci ous presence and by the
testator's direction.

(c) Signed by at least 2 individuals, each of whom si gned
within a reasonable tine after he or she witnessed either the
signing of the will as described in subdivision (b) or the
testator's acknow edgnent of that signature or acknow edgnent of
the will.

(2) Awll that does not conply with subsection (1) is valid
as a hol ographic wll, whether or not witnessed, if the signature
and material portions of the docunent are in the testator's
handw i ti ng.

(3) Intent that the docunment constitutes the testator's wll
can be established by extrinsic evidence, including, for holo-
graphic wills, portions of the docunent that are not in the
testator's handwiting.

Sec. 2503. Although a docunent or witing added upon a doc-
ument was not executed in conpliance with section 2502, the docu-
ment or witing is treated as if it had been executed in conpli-
ance with that section if the proponent of the docunent or wit-

i ng establishes by clear and convincing evidence that the dece-
dent intended the docunent or witing to constitute any of the
fol | ow ng:

(a) The decedent's will.

(b) A partial or conplete revocation of the decedent's

Wl
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(c) An addition to or an alteration of the decedent's wll.

(d) A partial or conplete revival of the decedent's fornerly
revoked will or of a formerly revoked portion of the decedent's
will.

Sec. 2504. (1) Awll my be sinultaneously executed,
attested, and nade sel f-proved by acknow edgnent of the will by
the testator and 2 witnesses' affidavits, each nmade before an
of ficer authorized to adm nister oaths under the | aws of the
state in which execution occurs and evidenced by the officer's
certificate, under official seal, in substantially the follow ng
form

I, , the testator, sign ny nane to

this docunent on , ) | have taken an oath, adm n-

istered by the officer whose signature and seal appear on this
docunent, swearing that the statenents in this docunent are
true. | declare to that officer that this docunent is ny wll
that | signit willingly or willingly direct another to sign for
me; that | execute it as ny voluntary act for the purposes
expressed in this will; and that | am 18 years of age or ol der,

of sound m nd, and under no constraint or undue influence.

(Si gnature) Testator
Ve, and

, the witnesses, sign our

names to this docunent and have taken an oath, adm ni stered by
the officer whose signature and seal appear on this docunent, to

swear that all of the followng statenents are true: the
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i ndi vi dual signing this docunent as the testator executes the
docunent as his or her will, signs it willingly or willingly
directs another to sign for himor her, and executes it as his or
her voluntary act for the purposes expressed in this wll; each
of us, in the testator's presence, signs this wll as witness to
the testator's signing; and, to the best of our know edge, the
testator is 18 years of age or older, of sound m nd, and under no

constraint or undue influence.

(St gnature) Wtness

(St gnature) Wtness
The State of
County of

Sworn to and signed in ny presence by , the

testator, and sworn to and signed in nmy presence by

and , Wi tnesses, on

nmont h/ day ’ year

(SEAL) (SIgned)

(official capacity of officer)

(2) An attested will may be nade sel f-proved at any tine
after its execution by the acknow edgnent of the will by the tes-
tator and the affidavits of the witnesses to the wll, each nade
before an officer authorized to adm ni ster oaths under the | aws
of the state in which the acknow edgnent occurs and evi denced by
the officer's certificate, under the official seal, attached or

annexed to the will in substantially the follow ng form
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The State of
County of
Ve, : , and
, the testator and the w tnesses, respective-
Iy, whose nanes are signed to the attached will, sign this docu-
ment and have taken an oath, adm nistered by the officer whose
signature and seal appear on this docunent, to swear that all of
the follow ng statenents are true: the individual signing this
docunent as the will's testator executed the will as his or her
will, signed it wllingly or willingly directed another to sign
for himor her, and executed it as his or her voluntary act for
t he purposes expressed in the will; each witness, in the
testator's presence, signed the will as witness to the testator's
signing; and, to the best of the w tnesses' know edge, the testa-
tor, at the tine of the will's execution, was 18 years of age or
ol der, of sound m nd, and under no constraint or undue
i nfluence.
(St gnature) Testator
(St gnature) Wtness
(St gnature) Wtness
Sworn to and signed in ny presence by :
the testator, and sworn to and signed in ny presence by
and , Wtnesses, on
nont h/ day ’ year
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(SEAL) ( Si gned)

(official capacity of officer)

(3) Acodicil to awll may be simultaneously executed and
attested, and both the codicil and the original will nade self-
proved, by acknow edgnent of the codicil by the testator and by
w tnesses' affidavits, each nade before an officer authorized to
adm ni ster oaths under the laws of the state in which execution
occurs and evidenced by the officer's certificate, under official
seal, in substantially the follow ng form

I, , the testator, sign ny nane to this docu-

ment on : .| have taken an oath, adm ni stered by

the officer whose signature and seal appear on this docunent,
swearing that the statenents in this docunent are true. |
declare to that officer that this docunent is a codicil to ny
will; that | signit willingly or willingly direct another to
sign for nme; that | execute it as ny voluntary act for the pur-
poses expressed in this codicil; and that | am 18 years of age or
ol der, of sound m nd, and under no constraint or undue

i nfl uence.

(St gnature) Testator

Ve, and , the witnesses, sign

our nanmes to this docunent and have taken an oath, adm nistered
by the officer whose signature and seal appear on this docunent,
to swear that all of the following statenents are true: the
i ndi vi dual signing this docunent as the testator executes the

docunent as a codicil to his or her will, signs it willingly or
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willingly directs another to sign for himor her, and executes it
as his or her voluntary act for the purposes expressed in this
codicil; each of us, in the testator's presence, signs this codi-
cil as witness to the testator's signing; and, to the best of our
know edge, the testator is 18 years of age or older, of sound
m nd, and under no constraint or undue influence.
(St gnature) Wtness
(St gnature) Wtness

The State of

County of

Sworn to and signed in ny presence by , the
testator, and sworn to and signed in nmy presence by

and , Wtnesses, on
nont h/ day ’ year

(SEAL) ( SIgned)

(official capacity of officer)

(4) If necessary to prove the will's due execution, a signa-
ture affixed to a self-proving affidavit attached to a wll is
considered a signature affixed to the will.

Sec. 2505. (1) An individual generally conpetent to be a
wWtness may act as a witness to a wll.

(2) The signing of a will by an interested w tness does not
invalidate the will or any provision of it.

Sec. 2506. A witten will is valid if executed in

conpliance with section 2502 or 2503, with the law at the tine of
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execution of the place where the will is executed, or with the
| aw of the place where, at the time of execution or at the tine
of death, the testator is domciled, has a place of abode, or is
a nati onal

Sec. 2507. (1) Awll or a part of a will is revoked by
either of the follow ng acts:

(a) Execution of a subsequent will that revokes the previous
will or a part of the will expressly or by inconsistency.

(b) Performance of a revocatory act on the will, if the tes-
tator perfornmed the act with the intent and for the purpose of
revoking the will or a part of the will or if another individual
performed the act in the testator's conscious presence and by the
testator's direction. For purposes of this subdivision,
"revocatory act on the will" includes burning, tearing, cancel-
ing, obliterating, or destroying the will or a part of the wll.
A burning, tearing, or canceling is a revocatory act on the wll,
whet her or not the burn, tear, or cancellation touches any of the
words on the will.

(2) If a subsequent will does not expressly revoke a previ-
ous will, the execution of the subsequent will wholly revokes the
previous wll by inconsistency if the testator intended the sub-
sequent will to replace rather than suppl enment the previous
will.

(3) The testator is presuned to have intended a subsequent
will to replace rather than supplenment a previous wll if the
subsequent will nakes a conplete disposition of the testator's

estate. If this presunption arises and is not rebutted by clear
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and convi ncing evidence, the previous will is revoked, and only
the subsequent will is operative on the testator's death.

(4) The testator is presuned to have intended a subsequent
will to supplenent rather than replace a previous wll if the
subsequent wi |l does not nake a conplete disposition of the
testator's estate. |If this presunption arises and is not
rebutted by clear and convincing evidence, the subsequent w |
revokes the previous will only to the extent the subsequent w |
is inconsistent with the previous will, and each will is fully
operative on the testator's death to the extent they are not
i nconsi stent.

Sec. 2508. Except as provided in sections 2802 to 2809, a
change of circunstances does not revoke a will or a part of a
will.

Sec. 2509. (1) If a subsequent will that wholly revoked a
previous will is later revoked by a revocatory act under section
2507(1)(b), the previous will remains revoked unless it is
revived. The previous will is revived if it is evident fromthe
ci rcunst ances of the revocation of the subsequent will or from
the testator's contenporary or subsequent declarations that the
testator intended the previous wll to take effect as executed.

(2) If a subsequent will that partly revoked a previous wll
is later revoked by a revocatory act under section 2507(1)(b), a
revoked part of the previous will is revived unless it is evident
fromthe circunstances of the revocation of the subsequent wll

or fromthe testator's contenporary or subsequent declarations
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that the testator did not intend the revoked part to take effect
as execut ed.

(3) If a subsequent will that revoked a previous wll in
whole or in part is later revoked by another, later will, the
previous wll remains revoked in whole or in part, unless it or
its revoked part is revived. The previous wll or its revoked
part is revived to the extent it appears fromthe terns of the
later will that the testator intended the previous will to take
effect.

Sec. 2510. A writing in existence when a wll is executed
may be incorporated by reference if the | anguage of the will nan-
ifests this intent and describes the witing sufficiently to
permt its identification.

Sec. 2511. (1) Awll my validly devise property to the
trustee of a trust established or to be established in any of the
fol |l ow ng manners:

(a) During the testator's lifetine by the testator, by the
testator and sone ot her person, or by sonme ot her person, includ-
ing a funded or unfunded life insurance trust, although the set-
tlor has reserved any or all rights of ownership of the insurance
contracts.

(b) At the testator's death by the testator's devise to the
trustee, if the trust is identified in the testator's wll and
its terns are set forth in a witten instrunent, other than a
wll, executed before, concurrently with, or after the execution

of the testator's will or in another individual's will if that
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ot her individual has predeceased the testator, regardl ess of the
exi stence, size, or character of the trust corpus.

(2) A devise described in subsection (1) is not invalid
because the trust is anmendable or revocable, or because the trust
was anmended after the execution of the will or the testator's
death. Unless the testator's will provides otherw se, property
devised to a trust described in subsection (1) is not held under
a testamentary trust of the testator, but it becones a part of
the trust to which it is devised, and shall be adm ni stered and
di sposed of in accordance with the provisions of the governing
instrunment setting forth the ternms of the trust, including an
amendnent to the trust nade before or after the testator's
deat h.

(3) Unless the testator's will provides otherw se, a revoca-
tion or termnation of the trust before the testator's death
causes the devise to | apse.

Sec. 2512. A will my dispose of property by reference to
acts and events that have significance apart fromtheir effect
upon the dispositions nade by the will, whether they occur before
or after the execution of the will or before or after the
testator's death. The execution or revocation of another
individual's will is such an event.

Sec. 2513. \Wether or not the provisions relating to a
hol ographic will apply, a will nmay refer to a witten statenent
or list to dispose of itens of tangi ble personal property not
ot herwi se specifically disposed of by the will, other than

money. To be adm ssible under this section as evidence of the
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i ntended di sposition, the witing nust be signed by the testator
and nust describe the itens and the devisees wth reasonabl e
certainty. The witing may be referred to as one to be in exis-
tence at the time of the testator's death; it may be prepared
before or after the execution of the will; it may be altered by
the testator after its preparation; and it nmay be a witing that
has no significance apart fromits effect on the dispositions
made by the wll.

Sec. 2514. (1) If executed after July 1, 1979, a contract
to make a will or devise, not to revoke a wll or devise, or to
die intestate may be established only by 1 or nore of the
fol |l ow ng:

(a) Provisions of a will stating material provisions of the
contract.

(b) An express reference in a wll to a contract and extrin-
sic evidence proving the ternms of the contract.

(c) Awiting signed by the decedent evidencing the
contract.

(2) The execution of a joint will or nmutual wills does not
create a presunption of a contract not to revoke the will or
wills,

Sec. 2515. (1) Awll in witing that is enclosed in a
seal ed wrapper, on which is endorsed the testator's nane, place
of residence, and social security nunber or state of M chigan
driver's license nunber, if any, and the day on which and the
nanme of the person by whomit is delivered, may be deposited by

the individual making the will, or by a person for himor her,
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with the court in the county where the testator resides. The
court shall receive and safely keep the will and give a certifi-
cate of the deposit of the will. For this service, the court
shal |l charge and collect a fee as provided by suprenme court rule
or the revised judicature act of 1961.

(2) During the lifetinme of the testator, the will shall be
delivered only to the testator, or to sone person authorized by
the testator in witing that is duly proved by the oath of a sub-
scribing witness. After the death of the testator and at the
first session of the court after the court receives notice of the
testator's death, the will shall be publicly opened and retained
by the court.

(3) After the death of the testator, if jurisdiction of the
will for probate belongs to a court in another county, upon
request of the personal representative nanmed in the wll or
anot her person interested in its provisions, the wll shall be
forwarded by registered mail to the other court or delivered to
t he personal representative, or to sone other person interested
in the provisions of the will, to be presented for probate in the
ot her court.

Sec. 2516. A custodian of a will or codicil or person
havi ng possession or care of a will or codicil shall forward it
to the court having jurisdiction with reasonabl e pronptness after
the death of the testator either by delivering it personally or
by sending it properly addressed by registered mail. A person
who neglects to performthis duty w thout reasonable cause is

liable for damages that are sustained by the neglect. A person
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who willfully refuses or fails to deliver a will or codicil after
bei ng ordered by the court in a proceedi ng brought for the pur-
pose of conpelling delivery is guilty of contenpt of court and
subject to the penalty for contenpt.

Sec. 2517. (1) In the estate of a decedent who died before
Cctober 1, 1993, the following apply to the opening of a safe
deposit box:

(a) A safe deposit box of which the decedent was an individ-
ual or joint | essee may be opened follow ng the decedent's death
only upon conpliance with the Mchigan estate tax act, 1899 PA
188, MCL 205.201 to 205. 256.

(b) A safe deposit box of the decedent who was an individual
or joint |essee and for whom a fiduciary was appoi nted nay be
opened by that fiduciary in a |like manner as provided by the
M chigan estate tax act, 1899 PA 188, MCL 205.201 to 205. 256, as
it relates to deceased individuals.

(2) I'n the estate of a decedent who dies after Septenber 30,
1993, the following apply to the opening of a safe deposit box:

(a) Whenever it appears to the court by petition of an
interested party that a safe and coll ateral deposit conpany,
trust conpany, corporation, bank, or other institution has |eased
to a decedent, either as an individual or joint |essee, a safe
deposit box in the county in which the probate court has juris-
diction and that the safe deposit box may contain a will of the
decedent or a deed to a burial plot in which the decedent is to
be interred, the court may nake an order directing the

institution to permt the person named in the order to exam ne
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the safe deposit box in the presence of an officer or other
aut hori zed enpl oyee of the institution, and if a paper purporting
to be a will of the decedent or a deed to a burial plot is found
in the box, to deliver the will or deed to the probate register
or his or her deputy. The probate register or his or her deputy
shall furnish a receipt to the institution. An itemcontained in
the safe deposit box other than the will or deed shall not be
removed fromthe safe deposit box. At the tinme of the opening of
the safe deposit box, all individuals in attendance shall execute
a witten statenent certifying whether a will or deed to a buria
plot is found and that no other itens are renoved, which state-
ment shall be delivered within 7 days after execution to the pro-
bate register or his or her deputy. Before the court enters the
order, there shall be paid to the probate register a fee of
$10. 00, which shall be credited to the general fund of the
county. If the decedent's estate is admnistered in a probate
court in the state, the party maki ng paynent of the fee may file
a claimin the estate for that anount, which shall be charged as
a cost of adm nistration.

(b) The safe deposit box of an individual who is an individ-
ual or joint |essee and for whom a fiduciary was appoi nted may be
opened by that fiduciary and its contents renoved. |If the safe
deposit box is jointly |eased, then the fiduciary may exam ne the
safe deposit box only in the presence of an officer or other
aut hori zed enpl oyee of the safe deposit and coll ateral conpany,
trust conpany, corporation, bank, or other institution. At the

time of the opening of the safe deposit box, all individuals in
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attendance shall execute a witten statenment certifying as to
what is renoved fromthe box by the fiduciary. The fiduciary
shall serve a copy of that statenent on the other joint |essees
within 7 days after renoving the itens.

(c) Notw t hstandi ng anot her provision of this section, a
surviving joint | essee of a joint safe deposit box has ful
access to the safe deposit box.

Sec. 2518. A provision in a wll purporting to penalize an
interested person for contesting the wll or instituting other
proceedings relating to the estate is unenforceable if probable
cause exists for instituting proceedi ngs.

Sec. 2519. (1) A wll executed in the form prescribed by
subsection (2) and otherw se in conpliance with the terns of the
M chigan statutory will formis a valid will. A person printing
and distributing the Mchigan statutory will shall print and dis-
tribute the formverbatimas it appears in subsection (2). The
notice provisions shall be printed in 10-point bol df aced type.

(2) The formof the Mchigan statutory will is as follows:

M CHI GAN STATUTORY W LL NOTI CE

1. An individual age 18 or older and of sound m nd may sign
a wll.

2. There are several kinds of wills. [If you choose to com
plete this form you will have a M chigan statutory wll. If
this will does not neet your wishes in any way, you should talk
with a | awer before choosing a Mchigan statutory wll.

3. Warning! It is strongly recommended that you do not add

or cross out any words on this formexcept for filling in the
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bl anks because all or part of this will may not be valid if you
do so.

4. This wll has no effect on jointly held assets, on
retirement plan benefits, or on life insurance on your life if
you have naned a beneficiary who survives you

5. This will is not designed to reduce estate taxes.

6. This will treats adopted children and children born out-
si de of wedl ock who would inherit if their parent died wthout a
wll the sanme way as children born or conceived during marri age.

7. You should keep this will in your safe deposit box or
ot her safe place. By paying a small fee, you may file this wll
in your county's probate court for safekeeping. You should tel
your famly where the will is kept.

8. You may nmake and sign a neww !l at any tinme. |If you
marry or divorce after you sign this will, you should nmake and
sign a new wll.

| NSTRUCTI ONS:

1. To have a Mchigan statutory will, you nmust conplete the
bl anks on the will form You may do this yourself, or direct
soneone to do it for you. You nmust either sign the will or
di rect sonmeone else to sign it in your nane and in your
pr esence.

2. Read the entire Mchigan statutory will carefully before
you begin filling in the blanks. |If there is anything you do not

under st and, you should ask a |awer to explain it to you.
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M CH GAN STATUTORY WLL OF

(PRINT OR TYPE YOUR FULL NAME)
ARTI CLE 1. DECLARATI ONS
This is ny will and | revoke any prior wills and codicils.

I ITive in County, M chi gan.

Ny spouse is
(I'nsert spouse™s name or wite "none™)

My children now living are:

(I'nsert nanes or wite "none")
ARTI CLE 2. DI SPOSI TI ON OF MY ASSETS
2.1 CASH G FTS TO PERSONS OR CHARI TI ES.
(Optional)
| can | eave no nore than two (2) cash gifts. | nmake the
following cash gifts to the persons or charities in the anount
stated here. Any transfer tax due upon ny death shall be paid
fromthe balance of ny estate and not fromthese gifts. Ful
name and address of person or charity to receive cash gift (nane

only 1 person or charity here):

(I'nsert nanme of person or charity)

(I'nsert address)
AMOUNT OF G FT (In figures): $
AMOUNT OF G FT (I n words): Dol | ars

(Your signature)

Ful | nanme and address of person or charity to receive cash gift
(Name only 1 person or charity):
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(I'nsert nane of person or charity)

(I'nsert address)
AMOUNT OF A FT (In figures): $
AMOUNT OF G FT (I n words): Dol | ars

(Your signature)
2.2 PERSONAL AND HOUSEHOLD | TEMS

| may | eave a separate |ist or statenent, either in nmy hand-
writing or signed by ne at the end, regarding gifts of specific
books, jewelry, clothing, autonobiles, furniture, and ot her per-
sonal and househol d itens.

| give ny spouse all ny books, jewelry, clothing, autono-
biles, furniture, and other personal and household itens not
i ncl uded on such a separate list or statenment. |If | amnot mar-
ried at the time | signthis will or if ny spouse dies before ne,
nmy personal representative shall distribute those itens, as
equal |y as possible, anong ny children who survive ne. |f no
children survive ne, these itens shall be distributed as set
forth in paragraph 2. 3.

2.3 ALL OTHER ASSETS.

| give everything else | own to nmy spouse. |[If | amnot nmar-
ried at the time | signthis will or if ny spouse dies before ne,
| give these assets to ny children and the descendants of any
deceased child. [If no spouse, children, or descendants of chil-
dren survive ne, | choose 1 of the follow ng distribution clauses

by signing ny nane on the line after that clause. If | sign on
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both lines, if | fail to sign on either line, or if I amnot now
married, these assets will go under distribution clause (b).

Distribution clause, if no spouse, children, or descendants
of children survive ne.

(Select only 1)

(a) One-half to be distributed to ny heirs as if | did not
have a will, and one-half to be distributed to ny spouse's heirs
as if ny spouse had died just after ne without a wll.

(Your signature)

(b) Al to be distributed to ny heirs as if | did not have a

Wl

(Your signature)
ARTI CLE 3. NOM NATI ONS OF PERSONAL REPRESENTATI VE
GUARDI AN, AND CONSERVATOR
Personal representatives, guardi ans, and conservators have a
great deal of responsibility. The role of a personal representa-
tive is to collect your assets, pay debts and taxes fromthose
assets, and distribute the remaining assets as directed in the
will. A guardian is a person who will | ook after the physical
wel | -being of a child. A conservator is a person who will manage
a child s assets and nmake paynents fromthose assets for the
child s benefit. Select themcarefully. Also, before you sel ect
them ask them whether they are willing and able to serve.
3.1 PERSONAL REPRESENTATI VE.
(Nanme at |east 1)
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| nom nate _ _ _ _ _
(I'nsert name of person or eligible financial institution)

of to serve as personal representative.
(I'nsert address)

If my first choice does not serve, | nom nate

(Tnsert nanme of person or eligible financial institution)

of to serve as personal representative.
(I'nsert address)

3.2 GUARDI AN AND CONSERVATOR
Your spouse may di e before you. Therefore, if you have a
child under age 18, nane an individual as guardian of the child,
and an individual or eligible financial institution as conserva-
tor of the child' s assets. The guardian and the conservator may,
but need not be, the sane person.
| f a guardian or conservator is needed for a child of m ne,

| nom nate

(I'nsert nanme of 1 ndividual) ]
of as guardi an and

(I'nsert address)

(I'nsert nanme of 1ndividual or eligible financial 1 nstitution)

of

(I'nsert address)
to serve as conservator

If my first choice cannot serve, | nom nate

(I'nsert nanme of 1 ndividual)

of as guardi an and
(I'nsert address)

(I'nsert nanme of i1 ndividual or eligible financial 1 nstitution)

of

(I'nsert address)
to serve as conservator
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3.3 BOND

A bond is a formof insurance in case your personal repre-
sentative or a conservator perfornms inproperly and jeopardi zes
your assets. A bond is not required. You may choose whet her you
wi sh to require your personal representative and any conservator
to serve with or without bond. Bond prem uns woul d be paid out
of your assets. (Select only 1)

(a) My personal representative and any conservator | have
named shall serve w th bond.
(Your signature)

(b) My personal representative and any conservator | have
named shall serve w thout bond.
(Your signature)

3.4 DEFI NI TI ONS AND ADDI TI ONAL CLAUSES.

Definitions and additional clauses found at the end of this
formare part of this wll.

| sign ny name to this Mchigan statutory will on

, 19
(Your signature)
NOTI CE REGARDI NG W TNESSES

You nmust use 2 adults who will not receive assets under this
wll as witnesses. It is preferable to have 3 adult w tnesses.
All the wi tnesses nust observe you sign the will, have you tel
them you signed the will, or have you tell themthe wll was
signed at your direction in your presence.
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STATEMENT OF W TNESSES

We sign bel ow as w tnesses, declaring that the individual
who is making this will appears to be of sound m nd and appears
to be making this wll freely, w thout duress, fraud, or undue
i nfluence, and that the individual making this will acknow edges
that he or she has read the will, or has had it read to himor

her, and understands the contents of this wll.

(Print Name)

(St gnature of wtness)

(Addr ess)
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(Qty) (State) (Zip)
(Print name)
(St gnature of w tness)
(Address)
(Cty) “(State) (Zip)
(Print name)
(St gnature of w tness)
(Address)
(Gty) “(State) (Zip)
DEFI NI TI ONS
The followi ng definitions and rules of construction apply to
this Mchigan statutory will:

(a) "Assets" neans all types of property you can own, such
as real estate, stocks and bonds, bank accounts, business inter-
ests, furniture, and autonobil es.

(b) "Descendants" neans your children, grandchildren, and
t heir descendants.

(c) "Descendants" or "children" includes individuals born or
conceived during marriage, individuals |legally adopted, and indi-
vi dual s born out of wedl ock who would inherit if their parent

died without a will.

01006' 97 *



© 00 N o 0o b~ W DN P

N N NN NNDNRRRRRR R R R
o o0 WO NP O © 0N O O b W N O

SB 209, As Passed Senate, March 4, 1997

80

(d) "Jointly held assets" neans those assets to which
ownership is transferred automatically upon the death of 1 of the
owners to the remai ni ng owner or owners.

(e) "Spouse" neans your husband or wife at the tine you sign
this will.

(f) Whenever a distribution under a Mchigan statutory wll
is to be made to an individual's descendants, the assets are to
be divided into as many equal shares as there are then |iving
descendants of the nearest degree of |iving descendants and
deceased descendants of that same degree who | eave |iving
descendants. Each living descendant of the nearest degree shal
receive 1 share. The remaining shares, if any, are conbined and
then divided in the same manner anong the surviving descendants
of the deceased descendants as if the surviving descendants who
were allocated a share and their surviving descendants had prede-
ceased the descendant. In this manner, all descendants who are
in the sane generation will take an equal share.

(g) "Heirs" means those persons who woul d have received your
assets if you had died without a wll, domciled in M chigan,
under the laws that are then in effect.

(h) "Person" includes individuals and institutions.

(i) Plural and singular words include each other, where
appropri ate.

(j) If a Mchigan statutory will states that a person shal
performan act, the person is required to performthat act. If a

M chigan statutory will states that a person may do an act, the
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person's decision to do or not to do the act shall be made in
good faith exercise of the person's powers.
ADDI TI ONAL CLAUSES
Powers of personal representative

1. A personal representative has all powers of adm nistra-
tion given by Mchigan | aw to personal representatives and, to
the extent funds are not needed to neet debts and expenses cur-
rently payable and are not imediately distributable, the power
to invest and reinvest the estate fromtine to time in accordance
with the Mchigan prudent investor rule. |In dividing and dis-
tributing the estate, the personal representative may distribute
partially or totally in kind, may determ ne the value of distri-
butions in kind without reference to incone tax bases, and may
make non-pro rata distributions.

2. The personal representative may distribute estate assets
otherwi se distributable to a mnor beneficiary to the mnor's
conservator or, in anpbunts not exceedi ng $5,000.00 per year,
either to the mnor, if married; to a parent or another adult
with whomthe m nor resides and who has the care, custody, or
control of the mnor; or to the guardian. The personal represen-
tative is free of liability and is discharged from further
accountability for distributing assets in conpliance with the
provi sions of this paragraph.

PONERS OF GUARDI AN AND CONSERVATOR
A guardian naned in this wll has the sanme authority with

respect to the child as a parent having | egal custody would
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have. A conservator naned in this will has all of the powers
conferred by | aw.
PART 6
RULES OF CONSTRUCTI ON
APPLI CABLE ONLY TO WLLS

Sec. 2601. As used in this part:

(a) "Alternative devise" neans a devise that is expressly
created by the will and, under the terns of the wll, can take
effect instead of another devise on the happening of 1 or nore
events, including survival of the testator or failure to survive
the testator, whether an event is expressed in
condi tion-precedent, condition-subsequent, or another form A
residuary clause constitutes an alternative devise with respect
to a nonresiduary devise only if the will specifically provides
that, upon | apse or failure, the nonresiduary devise or nonresid-
uary devises in general pass under the residuary cl ause.

(b) "dass nmenber"” includes, but is not limted to, an indi-
vidual who fails to survive the testator but who woul d have taken
under a devise in the formof a class gift had he or she survived
the testator.

(c) "Devise" includes, but is not limted to, an alternative
devise, a devise in the formof a class gift, and an exercise of
a power of appointnent.

(d) "Devisee" includes, but is not limted to, the
fol | ow ng:

(1) Aclass nenber if the devise is in the formof a class

gift.
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(11) The beneficiary of a trust, but not the trustee.

(111) An individual or class nenber who was deceased at the
time the testator executed his or her will or an individual or
cl ass nmenber who was living at that tinme, but fails to survive
the testator.

(1v) An appoi ntee under a power of appointnment exercised by
the testator's will.

(e) "Stepchild" neans a child of the surviving, deceased, or
former spouse of the testator or of the donor of a power of
appoi ntnent, who is not the testator's or donor's child.

(f) "Surviving devisee" or "surviving descendant"” neans a
devi see or a descendant who neither predeceased the testator nor
is considered to have predeceased the testator under section
2702.

(g) "Testator" includes the donee of a power of appoi ntnent
if the power is exercised in the testator's wll.

Sec. 2602. (1) In the absence of a finding of a contrary
intention, the rules of construction in this part control the
construction of a wll.

(2) Awll may provide for the passage of all property that
the testator owns at death and all property acquired by the
estate after the testator's death

Sec. 2603. (1) If a devisee fails to survive the testator
and is a grandparent, a grandparent's descendant, or a stepchild
of either the testator or the donor of a power of appointnent

exercised by the testator's will, the follow ng apply:
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(a) Except as provided in subdivision (d), if the devise is
not in the formof a class gift and the deceased devi see | eaves
surviving descendants, a substitute gift is created in the
devi see's surviving descendants. Those surviving descendants
take by representation the property to which the devisee would
have been entitled had the devisee survived the testator.

(b) Except as provided in subdivision (d), if the devise is
in the formof a class gift, other than a devise to "issue",
"descendants", "heirs of the body", "heirs", "next of kin",
"relatives", or "famly", or to a class described by | anguage of
simlar inmport, a substitute gift is created in the surviving
descendants of a deceased devisee. The property to which the
devi see woul d have been entitled had all class nenbers survived
the testator passes to the surviving devisees and the deceased
devi sees' surviving descendants. Each surviving devi see takes
the share to which he or she woul d have been entitled had the
deceased devi sees survived the testator. Each deceased devisee's
surviving descendants who are substituted for the deceased devi -
see take by representation the share to which the deceased devi -
see woul d have been entitled had the deceased devi see survived
the testator. For the purposes of this subdivision, "deceased
devi see" nmeans a class nenber who fails to survive the testator
and | eaves 1 or nore surviving descendants.

(c) For the purposes of section 2602(1), words of survivor-
ship, such as in a devise to an individual "if he survives ne" or

in a devise to "ny surviving children"”, are not, in the absence
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of additional evidence, a sufficient indication of an intent
contrary to the application of this section.

(d) If the will creates an alternative devise with respect
to a devise for which a substitute gift is created by
subdi vision (a) or (b), the substitute gift is superseded by the
alternative devise only if an expressly designated devi see of the
alternative devise is entitled to take under the wll.

(e) Unless the | anguage creating a power of appoi ntnent
expressly excludes the substitution of the appointee' s descen-
dants for the appointee, a surviving descendant of a deceased
appoi ntee of a power of appointnent can be substituted for the
appoi ntee under this section, whether or not the descendant is an
obj ect of the power.

(2) If, under subsection (1), substitute gifts are created
and not superseded with respect to nore than 1 devise and the
devises are alternative devises, one to the other, the determ na-
tion of which of the substitute gifts take effect is resolved as
fol |l ows:

(a) Except as provided in subdivision (b), the devised prop-
erty passes under the primary substitute gift.

(b) If there is a younger-generation devise, the devised
property passes under the younger-generation substitute gift and
not under the primary substitute gift.

(3) As used in this section:

(a) "Primary devi se" neans the devise that woul d have taken
effect had all the deceased devisees of the alternative devises

who | eft surviving descendants survived the testator.
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(b) "Primary substitute gift" means the substitute gift
created with respect to the primary devi se.

(c) "Younger-generation devise" neans a devise for which al
of the following are true:

(1) I's to a descendant of a devisee of the primary devise.

(1) Is an alternative devise with respect to the primry
devi se.

(11m) Is a devise for which a substitute gift is created.

(1v) Wuld have taken effect had all the deceased devi sees
who | eft surviving descendants survived the testator except the
deceased devi see or devisees of the primary devi se.

(d) "Younger-generation substitute gift" nmeans the substi -
tute gift created with respect to the younger-generation devi se.
Sec. 2604. (1) Except as provided in section 2603, a
devi se, other than a residuary devise, that fails for any reason

becones a part of the residue.

(2) Except as provided in section 2603, if the residue is
devised to 2 or nore persons, the share of a residuary devisee
that fails for any reason passes to the other residuary devi see
or to other residuary devisees in proportion to the interest of
each in the remaining part of the residue.

Sec. 2605. (1) If a testator executes a will that devises
securities and the testator then owns securities that neet the
description in the will, the devise includes additional securi-
ties owned by the testator at death to the extent the additional

securities are acquired by the testator after the will was
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executed as a result of the testator's ownership of the described
securities and are securities of any of the follow ng types:

(a) Securities of the same organi zation acquired by reason
of action initiated by the organi zation or any successor, relat-
ed, or acquiring organization, excluding any acquired by exercise
of purchase options.

(b) Securities of another organi zation acquired as a result
of a nerger, consolidation, reorgani zation, or other distribution
by the organization or any successor, related, or acquiring
or gani zati on.

(c) Securities of the same organi zation acquired as a result
of a plan of reinvestnent.

(2) Distributions in cash before death with respect to a
described security are not part of the devise.

Sec. 2606. (1) A specific devisee has a right to the spe-
cifically devised property in the testator's estate at death and
all of the follow ng:

(a) Any bal ance of the purchase price, together with any
security agreenent, owng froma purchaser to the testator at
death by reason of sale of the property.

(b) Any amount of a condemmation award for the taking of the
property unpaid at death

(c) Any proceeds unpaid at death on fire or casualty insur-
ance on, or other recovery for, injury to the property.

(d) Property owned by the testator at death and acquired as
a result of foreclosure, or obtained in Iieu of foreclosure, of

the security interest for a specifically devised obligation.
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(e) Real property or tangi ble personal property owned by the
testator at death that the testator acquired as a replacenent for
specifically devised real property or tangi ble personal
property.

(f) Unless the facts and circunstances indicate that adenp-
tion of the devise was intended by the testator or adenption of
the devise is consistent with the testator's mani fested plan of
distribution, the value of the specifically devised property to
the extent the specifically devised property is not in the
testator's estate at death and its value or its replacenent is
not covered by subdivisions (a) to (e).

(2) If a conservator or an agent acting within the authority
of a durable power of attorney for an incapacitated principal
sells or nortgages specifically devised property, or if a condem
nation award, insurance proceeds, or recovery for injury to the
property are paid to a conservator or to an agent acting within
the authority of a durable power of attorney for an incapacitated
principal, the specific devisee has the right to a general pecu-
niary devise equal to the net sale price, the amount of the
unpai d | oan, the condemmati on award, the insurance proceeds, or
t he recovery.

(3) The right of a specific devisee under subsection (2) is
reduced by a right the devisee has under subsection (1).

(4) For the purposes of the references in subsection (2) to
a conservator, subsection (2) does not apply if after the sale,

nort gage, condemnation, casualty, or recovery, it was adjudicated
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that the testator's incapacity ceased and the testator survived
t he adjudication by 1 year.

(5) For the purposes of the references in subsection (2) to
an agent acting within the authority of a durable power of attor-
ney for an incapacitated principal, an incapacitated principal is
a principal who is an incapacitated individual, an adjudication
of the individual's incapacity before death is not necessary, and
the acts of an agent within the authority of a durable power of
attorney are presunmed to be for an incapacitated principal.

Sec. 2607. A specific devise and a transfer under an exer-
cise of a power of appointnent that is equivalent to a specific
devise, including the exercise of a right to wi thdraw specific
property, passes subject to any nortgage or other security inter-
est existing on the date of death, w thout right of exoneration,
regardl ess of a general directive in the wll to pay debts.

Sec. 2608. (1) Property a testator gave in his or her life-
time to a person is treated as a satisfaction of a devise in
whole or in part only if any of the follow ng are true:

(a) The will provides for a deduction of the gift.

(b) The testator declared in a contenporaneous witing that
the gift is in satisfaction of the devise or that its value is to
be deducted fromthe value of the devise.

(c) The devi see acknow edges in witing that the gift is in
satisfaction of the devise or that its value is to be deducted
fromthe value of the devise.

(2) For purposes of partial satisfaction, property given

during the testator's lifetine is valued as of the tinme the
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devi see cane into possession or enjoynent of the property or at
the testator's death, whichever occurs first.

(3) If the devisee fails to survive the testator, the gift
is treated as a full or partial satisfaction of the devise, as
appropriate, in applying sections 2603 and 2604, unless the
testator's contenporaneous witing provides otherw se.

PART 7
RULES OF CONSTRUCTI ON APPLI CABLE TO DONATI VE
DI SPOSI TIONS I N WLLS AND OTHER GOVERNI NG | NSTRUVENTS

Sec. 2701. In the absence of a finding of a contrary inten-
tion, the rules of construction in this part control the con-
struction of a governing instrunent. The rules of construction
in this part apply to a governing instrunent unless the applica-
tion of a particular sectionis |limted by its terns to a spe-
cific type of provision or governing instrunent.

Sec. 2702. (1) For the purposes of this act, except as pro-
vided in subsection (4), an individual who is not established by
cl ear and convincing evidence to have survived an event, i ncl ud-
ing the death of another individual, by 120 hours is considered
to have predeceased the event.

(2) Except as provided in subsection (4), for purposes of a
provi sion of a governing instrunent that relates to an individual
surviving an event, including the death of another individual, an
i ndi vi dual who is not established by clear and convincing evi -
dence to have survived the event by 120 hours is considered to

have predeceased the event.
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(3) Except as provided in subsection (4), if it is not
establ i shed by clear and convincing evidence that 1 of 2
co-owners with right of survivorship survived the other co-owner
by 120 hours, 1/2 of the co-owned property passes as if 1 had
survived by 120 hours and 1/2 as if the other had survived by 120
hours. If there are nore than 2 co-owners and it is not estab-

I ished by clear and convincing evidence that at |east 1 of them
survived the others by 120 hours, the property passes in the pro-
portion that 1 bears to the whol e nunber of co-owners. For the
pur poses of this subsection, "co-owners with right of
survivorshi p" includes joint tenants, tenants by the entireties,
and ot her co-owners of property or accounts held under circum
stances that entitles 1 or nore to the whole of the property or
account on the death of the other or others.

(4) Survival by 120 hours is not required under any of the
foll ow ng circunstances:

(a) The governing instrunment contains | anguage dealing
explicitly wth sinmultaneous deaths or deaths in a common
di saster and that |anguage is operable under the facts of the
case.

(b) The governing instrunment expressly indicates that an
individual is not required to survive an event, including the
deat h of another individual, by any specified period or expressly
requires the individual to survive the event by a specified
period. Survival of the event or the specified period, however,

nmust be established by clear and convi nci ng evi dence.
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(c) The inposition of a 120-hour requirenent of survival
woul d cause a nonvested property interest or a power of
appointment to fail to qualify for validity under
section 2(1)(a), (2)(a), or (3)(a) of the uniformstatutory rule
agai nst perpetuities, 1988 PA 418, MCL 554.72, or to becone
invalid under section 2(1)(b), (2)(b), or (3)(b) of the uniform
statutory rule against perpetuities, 1988 PA 418, MCL 554.72.

(d) The application of a 120-hour requirenment of survival to
mul ti pl e governing instrunents would result in an unintended
failure or duplication of a disposition. Survival, however, nust
be established by clear and convi nci ng evi dence.

Sec. 2703. (1) Except as otherwise provided in this sec-
tion, a payor or other third party is not liable for having nmade
a paynent or transferred an itemof property or another benefit
to a beneficiary designated in a governing instrunment who, under
section 2702, is not entitled to the paynment or item of property,
or for having taken another action in reliance on the
beneficiary's apparent entitlenment under the terns of the govern-
ing instrument. A payor or other third party is liable for a
paynment made or other action taken 3 or nore business days after
t he payor or other third party actually receives witten notice
of a claimed lack of entitlenent under section 2702. A payor or
other third party is not obligated to inquire as to whether the
120- hour survival provision of section 2702 applies to any indi-
vidual or to seek evidence regardi ng whether that provision
applies to any individual. A recipient who incorrectly receives

a paynent, transfer of property, or other benefit is |iable for
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t he paynent or transfer received, whether or not witten notice
of the claimis given.

(2) Witten notice of a clained |lack of entitlenent under
subsection (1) nust be mailed to the payor's or other third
party's main office or hone by registered or certified mail,
return recei pt requested, or served upon the payor or other third
party in the same manner as a sumons in a civil action. Notice
to a sales representative of a payor or other third party does
not constitute notice to the payor or other third party.

(3) The witten notice under subsection (1) nust include the
decedent's nane, the nane of the person asserting an interest,
the nature of the paynent, item of property, or other benefit,
and a statenent that the beneficiary designated in the governing
instrunment did not survive the decedent by 120 hours. Notice in
a formor service in a manner other than that described in this
section does not inpose liability on a payor or other third party
for an action taken in accordance with a governing instrunent.

(4) Upon receipt of witten notice of a clainmed |ack of
entitlement under section 2702, a payor or other third party may
pay an anmount owed to the county treasurer of the county of the
court having jurisdiction of the probate proceedings relating to
the decedent's estate, or if proceedi ngs have not been comenced,
to the county treasurer of the county of the decedent's
residence. Wth a paynent under this section, the payor or other
third party shall file a copy of the witten notice received by

the payor or other third party. A paynent nade to the county
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treasurer discharges the payor or other third party from al
clainms for the value of anobunts paid to the county treasurer

(5) The county treasurer shall not charge a filing fee for a
paynment to the county treasurer under this section. The county
treasurer shall hold the noney in accordance with section 3917
and, upon the court's determ nation under section 2702, shal
di sburse the noney in accordance with the determ nati on.

(6) The provision for paynent to the county treasurer under
this section does not preclude a payor or other third party from
t aki ng anot her action authorized by | aw or the governing
i nstrumnent.

Sec. 2704. (1) Section 2702 does not obligate a person who
purchases property for value and wi thout notice, or who receives
a paynent or other itemof property in partial or full satisfac-
tion of a legally enforceable obligation, to return the paynent,
item of property, or benefit and does not nake such a person
liable for the anbunt of the paynent or the value of the item of
property or benefit. However, a person who, not for val ue,
receives a paynent, item of property, or another benefit to which
the person is not entitled under section 2702 is obligated to
return the paynent, item of property, or benefit or is personally
liable for the anbunt of the paynent, or the value of the item of
property or benefit, to the person who is entitled to it under
section 2702.

(2) If section 2702 or any part of that section is preenpted
by federal law with respect to a paynent, an item of property, or

anot her benefit covered by section 2702, a person who, not for
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val ue, receives the paynent, item of property, or another benefit
to which the person is not entitled under section 2702 is obli -
gated to return the paynent, item of property, or benefit or is
personally Iiable for the anount of the paynent, or the val ue of
the itemof property or benefit, to the person who woul d have
been entitled to it if section 2702 or part of that section were
not preenpted.

Sec. 2705. A governing instrunent's neaning and | egal
effect are determned by the local |law of the state selected in
t he governing instrunment, unless the application of that lawis
contrary to the provisions relating to the elective share
described in part 2 of this article, the provisions relating to
exenpt property and al |l owances described in part 4 of this arti-
cle, or another public policy of this state otherw se applicable
to the disposition.

Sec. 2706. If a governing instrunment creating a power of
appoi nt nent expressly requires that the power be exercised by a
reference, an express reference, or a specific reference to the
power or its source, it is presuned that the donor's intention
in requiring that the donee exercise the power by making refer-
ence to the particular power or to the creating instrunent, was
to prevent an inadvertent exercise of the power.

Sec. 2707. (1) An adopted individual or an individual born
out of wedl ock, and his or her respective descendants if appro-
priate to the class, are included in class gifts and other terns
of relationship in accordance with the rules for intestate

succession. Terns of relationship that do not differentiate
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rel ati onshi ps by blood fromthose by affinity, such as "uncl es",
"aunts", "nieces", or "nephews", are construed to exclude rel a-
tives by affinity. Terns of relationship that do not differenti-
ate relationships by the half blood fromthose by the whol e
bl ood, such as "brothers", "sisters", "nieces", or "nephews", are
construed to include both types of rel ationships.

(2) I'n addition to the requirenents of subsection (1), in
construing a dispositive provision of a transferor who is not a
natural parent, an individual born to the natural parent is not
considered the child of that parent unless the individual |ived
while a mnor as a regular nenber of the household of that natu-
ral parent or of that natural parent's parent, brother, sister,
spouse, oOr surviving spouse.

(3) In addition to the requirenents of subsection (1), in
construing a dispositive provision of a transferor who is not an
adopting parent, an adopted individual is not considered the
child of the adopting parent unless the adopted individual |ived
while a mnor, either before or after the adoption, as a regular
menber of the household of the adopting parent.

Sec. 2708. As used in this section and sections 2709 to
2712:

(a) "Alternative beneficiary designation"” nmeans a benefi -
ciary designation that is expressly created by the governing
i nstrunment and, under the ternms of the governing instrunent, can
take effect instead of another beneficiary designation on the

happening of 1 or nore events, including survival of the decedent
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or failure to survive the decedent, whether an event is expressed
in condition-precedent, condition-subsequent, or another form

(b) "Beneficiary" nmeans the beneficiary of a beneficiary
desi gnati on under which the beneficiary nmust survive the
decedent. "Beneficiary" includes a class nenber if the benefi-
ciary designation is in the formof a class gift; an individual
or class nmenber who was deceased at the tinme the beneficiary des-
i gnati on was executed; and an individual or class nenber who was
then living but who failed to survive the decedent.

"Beneficiary" excludes a joint tenant of a joint tenancy with the
right of survivorship and a party to a joint and survivorship
account .

(c) "Beneficiary designation” includes an alternative bene-
ficiary designation and a beneficiary designation in the form of
a class gift.

(d) "dass nmenber"” includes an individual who fails to sur-
vive the decedent, but who woul d have taken under a beneficiary
designation in the formof a class gift had he or she survived
t he decedent.

(e) "Stepchild" neans a child of the decedent's surviving,
deceased, or forner spouse, and not of the decedent.

(f) "Surviving beneficiary" or "surviving descendant” neans
a beneficiary or a descendant who did not predecease the decedent
and is not considered to have predeceased the decedent under sec-
tion 2702.
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Sec. 2709. |If a beneficiary fails to survive the decedent
and is a grandparent, a grandparent's descendant, or the
decedent's stepchild, the foll ow ng apply:

(a) Except as provided in subdivision (d), if the benefi-
ciary designation is not in the formof a class gift and the
deceased beneficiary | eaves surviving descendants, a substitute
gift is created in the beneficiary's surviving descendants. They
take by representation the property to which the beneficiary

woul d have been entitled had the beneficiary survived the

decedent.
(b) Except as provided in subdivision (d), if the benefi-
ciary designation is in the formof a class gift, other than a

beneficiary designation to "issue", "descendants", "heirs of the
body", "heirs", "next of kin", "relatives", or "famly" or a
cl ass described by | anguage of simlar inport, a substitute gift

is created in the surviving descendants of each deceased
beneficiary. The property to which the beneficiaries would have
been entitled had all of them survived the decedent passes to the
surviving beneficiaries and the surviving descendants of the
deceased beneficiaries. Each surviving beneficiary takes the
share to which he or she would have been entitled had the
deceased beneficiaries survived the decedent. Each deceased
beneficiary's surviving descendants who are substituted for the
deceased beneficiary take by representation the share to which

t he deceased beneficiary woul d have been entitled had the
deceased beneficiary survived the decedent. For the purposes of

t hi s subdivision, "deceased beneficiary" neans a class nenber who
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failed to survive the decedent and left 1 or nore surviving
descendants.

(c) For the purposes of section 2701, words of survivorship,
such as in a beneficiary designation to an individual "if he sur-
vives ne" or in a beneficiary designation to "ny surviving
children", are not, in the absence of additional evidence, a suf-
ficient indication of an intent contrary to the application of
this section.

(d) If a governing instrunent creates an alternative benefi -
ciary designation with respect to a beneficiary designation for
which a substitute gift is created by subdivision (a) or (b), the
substitute gift is superseded by the alternative beneficiary des-
ignation only if an expressly designated beneficiary of the
alternative beneficiary designation is entitled to take.

Sec. 2710. (1) If, under section 2709, substitute gifts are
created and not superseded with respect to nore than 1 benefi -
ciary designation and the beneficiary designations are alterna-
tive beneficiary designations, one to the other, the determ na-
tion of which of the substitute gifts takes effect is resolved as
fol |l ows:

(a) Except as provided in subdivision (b), the property
passes under the primary substitute gift.

(b) If there is a younger-generation beneficiary designa-
tion, the property passes under the younger-generation substitute
gift and not under the primary substitute gift.

(2) As used in this section:
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(a) "Primary beneficiary designation"” neans the beneficiary
desi gnation that woul d have taken effect had all the deceased
beneficiaries of the alternative beneficiary designations who
| eft surviving descendants survived the decedent.

(b) "Primary substitute gift" means the substitute gift cre-
ated with respect to the primary beneficiary designation.

(c) "Younger-generation beneficiary designation" neans a
beneficiary designation for which all of the follow ng are true:

(1) Is to a descendant of a beneficiary of the primry bene-
ficiary designation

(11) Is an alternative beneficiary designation with respect
to the primary beneficiary designation.

(11m) Is a beneficiary designation for which a substitute
gift is created.

(1v) Wuld have taken effect had all the deceased benefici a-
ries who left surviving descendants survived the decedent except
t he deceased beneficiary or beneficiaries of the primary benefi -
ciary designation

(d) "Younger-generation substitute gift" nmeans the substi -
tute gift created wth respect to the younger-generation benefi -
ciary designation

Sec. 2711. (1) Except as otherw se provided in this sec-
tion, a payor or other third party is not liable for nmaking a
paynment under the ternms of a beneficiary designation. Paynent
made before the actual receipt of a witten notice of a claimto
a substitute gift discharges the payor or other third party, but
not the recipient, froma claimfor the anmount paid. A payor or
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other third party is liable for a paynent nmade 3 or nore business
days after the payor or other third party actually receives wit-
ten notice of the claim A payor or other third party is not
obligated to inquire as to whether a substitute gift exists under
sections 2709 and 2710 or to seek evidence regarding such a
gift. A recipient who incorrectly receives a paynent is |liable
for the paynent received, whether or not witten notice of the
claimis given.

(2) Awitten notice of a substitute claimnust be mailed to
the payor's or other third party's main office or hone by regis-
tered or certified mail, return receipt requested, or served upon
the payor or other third party in the sanme nmanner as a summmons in
a civil action. Notice to a sales representative of a payor or
other third party does not constitute notice to the payor or
other third party.

(3) The witten notice under subsection (1) nust include the
decedent's nanme, the nane of the person asserting an interest,
the nature of the paynent, item of property, or other benefit,
and a statenent that a claimto a substitute gift is being made
under sections 2709 and 2710. Notice in a formor service in a
manner other than that described in this section does not inpose
liability on a payor or other third party for an action taken in
accordance wth a governing instrunent.

(4) Upon receipt of a witten notice of the claim a payor
or other third party may pay any anount the payor or other third
party owes to the county treasurer of the county of the court

having jurisdiction of the probate proceedings relating to the
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decedent's estate or, if no proceedi ngs have been conmmenced, to
the county treasurer of the county of the decedent's residence.
Wth a paynment under this section, the payor or other third party
shall file a copy of the witten notice received by the payor or
other third party. A paynent nmade to the county treasurer dis-
charges the payor or other third party fromall clains for the
anount pai d.

(5) The county treasurer shall not charge a filing fee for a
paynment to the county treasurer under this section. The county
treasurer shall hold the noney in accordance with section 3917
and, upon the court's determ nation under sections 2709 and 2710,
shal | disburse the noney in accordance with the determ nation

(6) The provision for paynent to the county treasurer under
this section does not preclude a payor or other third party from
t aki ng anot her action authorized by | aw or the governing
i nstrunent.

Sec. 2712. (1) A person who purchases property for val ue
and wi thout notice, or who receives a paynent or other item of
property in partial or full satisfaction of a legally enforceable
obligation, is not obligated to return the paynent, item of prop-
erty, or benefit and is not liable for the anmount of the paynent
or the value of the itemof property or benefit. However, a
person who, not for value, receives a paynent, itemof property,
or another benefit to which the person is not entitled under
sections 2709 and 2710 is obligated to return the paynment, item
of property, or benefit, or is personally liable for the anpunt

of the paynent or the value of the itemof property or benefit,
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to the person who is entitled to it under sections 2709 and
2710.

(2) If this section and sections 2709 and 2710 are, or any
part of these sections is, preenpted by federal |law with respect
to a paynent, an item of property, or another benefit covered by
t hese sections, a person who, not for value, receives the pay-
ment, itemof property, or another benefit to which the person is
entitled under those sections is obligated to return the paynent,
item of property, or benefit, or is personally liable for the
anount of the paynent or the value of the itemof property or
benefit, to the person who woul d have been entitled to it if
t hese sections or a part of these sections were not preenpted.

Sec. 2713. As used in this section and sections 2714 to
2716:

(a) "Alternative future interest" neans an expressly created
future interest that can take effect in possession or enjoynent
i nstead of another future interest on the happening of 1 or nore
events, including survival of an event or failure to survive an
event, whether an event is expressed in condition-precedent,
condi ti on-subsequent, or another form A residuary clause in a
w Il does not create an alternative future interest with respect
to a future interest created in a nonresiduary devise in the
wll, whether or not the will specifically provides that a | apsed
or failed devise is to pass under the residuary clause.

(b) "Beneficiary" neans the beneficiary of a future interest
and includes a class nenber if the future interest is in the form

of a class gift.
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(c) "dass nmenber"” includes, but is not limted to, an
i ndi vidual who failed to survive the distribution date but who
woul d have taken under a future interest in the formof a class
gift had he or she survived the distribution date.

(d) "Distribution date" neans, with respect to a future
interest, the tine when the future interest takes effect in pos-
session or enjoynent. The distribution date does not need to
occur at the beginning or end of a cal endar day, but can occur at
a time during the course of a day.

(e) "Future interest” includes, but is not limted to, an
alternative future interest and a future interest in the form of
a class gift.

(f) "Future interest under the terns of a trust" neans a
future interest that is created by a transfer creating a trust or
to an existing trust or by an exercise of a power of appointnent
to an existing trust, directing the continuance of an existing
trust, designating a beneficiary of an existing trust, or creat-
ing a trust.

(g) "Surviving beneficiary" or "surviving descendant” neans
a beneficiary or a descendant who does not predecease the distri-
bution date and who is not considered to have predeceased the
di stribution date under section 2702.

Sec. 2714. A future interest under the terns of a trust is
contingent on the beneficiary surviving the distribution date.
|f a beneficiary of a future interest under the terns of a trust

fails to survive the distribution date, the foll ow ng apply:
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(a) Except as provided in subdivision (d), if the future
interest is not in the formof a class gift and the deceased
beneficiary | eaves surviving descendants, a substitute gift is
created in the beneficiary's surviving descendants. The surviv-
i ng descendants take by representation the property to which the
beneficiary woul d have been entitled had the beneficiary survived
the distribution date.

(b) Except as provided in subdivision (d), if the future
interest is inthe formof a class gift, other than a future
interest to "issue", "descendants", "heirs of the body", "heirs",
"next of kin", "relatives", or "famly" or a class described by
| anguage of simlar inport, a substitute gift is created in the
surviving descendants of a deceased beneficiary. The property to
whi ch the beneficiaries would have been entitled had all of them
survived the distribution date passes to the surviving benefici a-
ries and the surviving descendants of the deceased
beneficiaries. Each surviving beneficiary takes the share to
whi ch he or she woul d have been entitled had the deceased benefi -
ciaries survived the distribution date. Each deceased
beneficiary's surviving descendants who are substituted for the
deceased beneficiary take by representation the share to which
t he deceased beneficiary woul d have been entitled had the
deceased beneficiary survived the distribution date. For the
pur poses of this subdivision, "deceased beneficiary" neans a
cl ass nmenber who fails to survive the distribution date and

| eaves 1 or nore surviving descendants.
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(c) For the purposes of section 2701, words of survivorship
attached to a future interest are not, in the absence of
addi tional evidence, a sufficient indication of an intent con-
trary to the application of this section. Wrds of survivorship
i ncl ude words of survivorship that relate to the distribution
date or to an earlier or an unspecified time, whether those words
of survivorship are expressed in condition-precedent,
condi ti on-subsequent, or another form

(d) If a governing instrunent creates an alternative future
interest with respect to a future interest for which a substitute
gift is created by subdivision (a) or (b), the substitute gift is
superseded by the alternative future interest only if an
expressly designated beneficiary of the alternative future inter-
est is entitled to take in possession or enjoynent.

Sec. 2715. (1) If, under section 2714, substitute gifts are
created and not superseded with respect to nore than 1 future
interest and the future interests are alternative future inter-
ests, one to the other, the determ nation of which of the substi-
tute gifts takes effect is resolved as foll ows:

(a) Except as provided in subdivision (b), the property
passes under the primary substitute gift.

(b) If there is a younger-generation future interest, the
property passes under the younger-generation substitute gift and
not under the primary substitute gift.

(2) As used in this section:

(a) "Primary future interest” means the future interest that

woul d have taken effect had all the deceased beneficiaries of the
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alternative future interests who left surviving descendants
survived the distribution date.

(b) "Primary substitute gift" means the substitute gift cre-
ated with respect to the primary future interest.

(c) "Younger-generation future interest” nmeans a future
interest for which all of the follow ng are true:

(1) Is to a descendant of a beneficiary of the primary
future interest.

(11) Is an alternative future interest wwth respect to the
primary future interest.

(11m) Is a future interest for which a substitute gift is
creat ed.

(1v) Wuld have taken effect had all the deceased benefici a-
ries who | eft surviving descendants survived the distribution
date except the deceased beneficiary or beneficiaries of the pri-
mary future interest.

(d) "Younger-generation substitute gift" nmeans the substi -
tute gift created with respect to the younger-generation future
i nterest.

Sec. 2716. (1) Except as provided in subsection (2), if,
after the application of sections 2714 and 2715, there is no sur-
viving taker, the property passes in the follow ng order:

(a) If the trust is created in a nonresiduary devise in the
transferor's will or in a codicil to the transferor's will, the
property passes under the residuary clause in the transferor's

will. For purposes of this section, the residuary clause is
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treated as creating a future interest under the terns of a
trust.

(b) If a taker is not produced by the application of
subdi vision (a), the property passes to the transferor's heirs
under section 2720.

(2) If, after the application of sections 2714 and 2715,
there is no surviving taker and if the future interest was cre-
ated by the exercise of a power of appointnment, the follow ng
appl y:

(a) The property passes under the donor's gift-in-default
clause, if any, which clause is treated as creating a future
interest under the terns of a trust.

(b) If a taker is not produced by the application of subdi-
vision (a), the property passes as provided in subsection (1).
For purposes of subsection (1), "transferor" neans the donor if
t he power was a nongeneral power and neans the donee if the power
was a general power.

Sec. 2717. If a class gift in favor of "descendants",
"issue", or "heirs of the body" does not specify the manner in
whi ch the property is to be distributed anong the class nenbers,
the property is distributed anong the class nenbers who are
living when the interest is to take effect in possession or
enjoynent in the shares each class nenber woul d recei ve under the
applicable law of intestate succession if the designated ancestor
had died intestate at the tine of distribution owing the subject

matter of the class gift.
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Sec. 2718. (1) If an applicable statute or a governing
instrunment calls for the property to be distributed "by
representation” or "per capita at each generation", the property
is divided into as many equal shares as there are surviving
descendants in the generation nearest to the designated ancestor
that contains 1 or nore surviving descendants and deceased
descendants in the sane generation who |left surviving descen-
dants, if any. Each surviving descendant in the nearest genera-
tionis allocated 1 share. The remuaining shares, if any, are
conbi ned and then divided in the same manner anong the surviving
descendants of the deceased descendants as if the surviving
descendants of the deceased descendants who were all ocated a
share and their surviving descendants had predeceased the distri-
bution date. This rule of construction applies to docunents
originally created after the effective date of this act, and to
all instrunents anended after the effective date of this act,
that use the phrase "by representation” or "per capita at each
generation". |If an anendnent uses either phrase, the rule of
this section applies to the entire instrunent.

(2) If a governing instrunent calls for property to be dis-
tributed "per stripes", the property is divided into as nmany
equal shares as there are surviving children of the designated
ancestor and deceased children who |eft surviving descendants.
Each surviving child, if any, is allocated 1 share. The share of
each deceased child with surviving descendants is divided in the

same manner, w th subdivision repeating at each succeedi ng
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generation until the property is fully allocated anong surviving
descendants.

(3) For the purposes of subsections (1) and (2), a deceased
i ndi vidual who left no surviving descendant is disregarded, and
an individual who | eaves a surviving ancestor who i s a descendant
of the designated ancestor is not entitled to a share.

(4) As used in this section:

(a) "Deceased child" or "deceased descendant” neans a child
or descendant who either predeceases the distribution date or is
considered to predecease the distribution date under section
2702.

(b) "Distribution date" neans, with respect to an interest,
the time when the interest is to take effect in possession or
enjoynent. The distribution date does not need to occur at the
begi nning or end of a cal endar day, but can occur at a tine
during the course of a day.

(c) "Surviving ancestor”, "surviving child", or "surviving
descendant” neans an ancestor, a child, or a descendant who does
not predecease the distribution date and is not considered to
have predeceased the distribution date under section 2702.

Sec. 2719. The doctrine of worthier title is abolished as a
rule of law and as a rule of construction. Language in a govern-
ing instrunment describing the beneficiaries of a disposition as
the transferor's "heirs", "heirs at law', "next of kin",
"distributees”, "relatives", or "famly", or |anguage of simlar
i nport, does not create or presunptively create a reversionary

interest in the transferor.
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Sec. 2720. If an applicable statute or a governing
instrunment calls for a present or future distribution to or cre-
ates a present or future interest in a designated individual's
"heirs", "heirs at law', "next of kin", "relatives", or "famly"
or language of simlar inport, the property passes to those per-
sons, including the state, in the shares that would succeed to
the designated individual's intestate estate under the intestate
succession |law of the designated individual's domcile if the
desi gnat ed i ndi vidual died when the disposition is to take effect
i n possession or enjoynent. |f the designated individual's sur-
viving spouse is living, but is remarried at the tinme the di spo-
sitionis to take effect in possession or enjoynent, the surviv-
ing spouse is not an heir of the designated individual.

Sec. 2721. A provision contained in a governing instrunent
that nmakes reference to a "mnor", "age of mgjority”, or a sim-
| ar phrase differentiating between an individual's majority and
mnority status shall be construed to refer to the | egal age of
majority in effect at the time the governing instrunent was
execut ed.

Sec. 2722. (1) Subject to subsection (3), if a trust is for
a specific lawmful noncharitable purpose or for |awful noncharita-
bl e purposes to be selected by the trustee, and if there is no
definite or definitely ascertai nable beneficiary designated, the
trust may be perfornmed by the trustee for 21 years, but no
| onger, whether or not the ternms of the trust contenplate a

| onger duration.
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(2) Subject to this subsection and subsection (3), a trust
for the care of a designated donestic or pet animal is valid.

The trust term nates when no living animal is covered by the
trust. A governing instrunent shall be liberally construed to
bring the transfer within this subsection, to presune against the
merely precatory or honorary nature of the disposition, and to
carry out the general intent of the transferor. Extrinsic evi-
dence is admssible in determning the transferor's intent.

(3) In addition to the provisions of subsection (1) or (2),
a trust covered by either of those subsections is subject to the
fol |l ow ng provisions:

(a) Except as expressly provided otherwise in the trust
instrunment, no portion of the principal or income may be con-
verted to the use of the trustee or to a use other than for the
trust's purposes or for the benefit of a covered aninal.

(b) Upon termnation, the trustee shall transfer the unex-
pended trust property in the follow ng order:

(1) As directed in the trust instrunent.

(mm) If the trust was created in a nonresiduary clause in
the transferor's will or in a codicil to the transferor's wll,
under the residuary clause in the transferor's wll.

(mmm) if no taker is produced by the application of subpara-
graph (1) or (m1), to the transferor's heirs under section 2720.

(c) For the purposes of sections 2714 to 2716, the residuary
clause is treated as creating a future interest under the terns

of a trust.
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(d) The intended use of the principal or inconme can be
enforced by an individual designated for that purpose in the
trust instrunment or, if none, by an individual appointed by a
court upon application to it by an individual.

(e) Except as ordered by the court or required by the trust
instrunment, no filing, report, registration, periodic accounting,
separ ate mai nt enance of funds, appointnent, or fee is required by
reason of the existence of the fiduciary relationship of the
trustee.

(f) The court may reduce the anmount of the property trans-
ferred if it determnes that that anobunt substantially exceeds
the amount required for the intended use. The anount of the
reduction, if any, passes as unexpended trust property under
subdi vision (b).

(g) If atrustee is not designated or no designated trustee
is wlling or able to serve, the court shall nane a trustee. The
court may order the transfer of the property to another trustee
if the transfer is necessary to assure that the intended use is
carried out, and if a successor trustee is not designated in the
trust instrument or if no designated successor trustee agrees to
serve or is able to serve. The court may al so make other orders
and determ nations as are advisable to carry out the intent of
the transferor and the purpose of this section.

(h) The trust is not subject to the uniformstatutory rule
agai nst perpetuities, 1988 PA 418, MCL 554.71 to 554.78.
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PART 8
GENERAL PROVI SI ONS CONCERNI NG PROBATE
AND NONPROBATE TRANSFERS

Sec. 2801. (1) An individual who is divorced fromthe dece-
dent or whose nmarriage to the decedent has been annulled is not a
surviving spouse unless, by virtue of a subsequent marriage, he
or she is married to the decedent at the tine of death. A decree
of separation that does not termnate the status of husband and
wife is not a divorce for purposes of this section.

(2) For purposes of parts 1 to 4 of this article and of sec-
tion 3203, a surviving spouse does not include any of the
fol |l ow ng:

(a) An individual who obtains or consents to a final decree
or judgnent of divorce fromthe decedent or an annul nent of their
marri age, which decree or judgnent is not recognized as valid in
this state, unless they subsequently participate in a marriage
cerenony purporting to marry each to the other or |ive together
as husband and wife.

(b) An individual who, followng an invalid decree or judg-
ment of divorce or annul ment obtained by the decedent, partici-
pates in a marriage ceremony with a third individual

(c) An individual who was a party to a valid proceedi ng con-
cluded by an order purporting to termnate all marital property
rights.

(d) An individual who, at the tinme of the decedent's death,

is living in a biganous relationship with another individual.
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(e) An individual who did any of the following for 1 year or
nore before the death of the deceased person

(1) Was wllfully absent fromthe decedent spouse.

(11) Deserted the decedent spouse.

(nam) WIlfully neglected or refused to provide support for
t he decedent spouse if required to do so by | aw.

Sec. 2802. As used in this section and sections 2803 and
2804:

(a) "Disposition or appointnment of property" includes, but
is not limted to, a transfer of an item of property or another
benefit to a beneficiary designated in a governing instrunment.

(b) "Governing instrunment” means a governing instrunent exe-
cuted by the decedent.

(c) "Revocable" neans, with respect to a disposition,
appoi ntnent, provision, or nomnation, one under which the dece-
dent, at the tinme of or immedi ately before death, was al one
enpowered, by |aw or under the governing instrunment, to cance
the designation in favor of the killer, whether or not the dece-
dent was then enpowered to designate hinself or herself in place
of his or her killer and whether or not the decedent then had the
capacity to exercise the power.

Sec. 2803. (1) An individual who feloniously and intention-
ally kills the decedent forfeits all benefits under this article
with respect to the decedent's estate, including an intestate
share, an elective share, an omtted spouse's or child' s share, a

homest ead al |l owance, a famly all owance, and exenpt property. |If
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t he decedent died intestate, the decedent's intestate estate
passes as if the killer disclained his or her intestate share.

(2) The felonious and intentional killing of the decedent
does all of the foll ow ng:

(a) Revokes all of the following that are revocabl e:

(1) Disposition or appointnment of property made by the dece-
dent to the killer in a governing instrument.

(11) Provision in a governing instrunent conferring a gen-
eral or nongeneral power of appointnment on the killer.

(11m) Nomnation of the killer in a governing instrunent,
nom nating or appointing the killer to serve in a fiduciary or
representative capacity, including a personal representative,
executor, trustee, or agent.

(b) Severs the interests of the decedent and killer in prop-
erty held by themat the tine of the killing as joint tenants
with the right of survivorship, transformng the interests of the
decedent and killer into tenancies in common.

(3) A severance under subsection (2)(b) does not affect a
third party interest in property acquired for value and in good
faith reliance on an apparent title by survivorship in the killer
unless a witing declaring the severance has been noted, regis-
tered, filed, or recorded in records appropriate to the kind and
| ocation of the property that are relied upon, in the ordinary
course of transactions involving that type of property, as evi-
dence of ownership.

(4) A provision of a governing instrunment is given effect as

if the killer disclainmed all provisions revoked by this section
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or, in the case of a revoked nomnation in a fiduciary or
representative capacity, as if the killer predeceased the
decedent .

(5) Akiller's wongful acquisition of property or interest
not covered by this section shall be treated in accordance with
the principle that a killer cannot profit fromhis or her wong.

(6) After all right to appeal has been exhausted, a judgnment
of conviction establishing crimnal accountability for the felo-
nious and intentional killing of the decedent concl usively estab-
I i shes the convicted individual as the decedent's killer for pur-
poses of this section. 1In the absence of a conviction, the
court, upon the petition of an interested person, shall determ ne
whet her, under the preponderance of evidence standard, the indi-
vidual would be found crimnally accountable for the felonious
and intentional killing of the decedent. |If the court determ nes
that, under that standard, the individual would be found crim -
nal ly accountable for the felonious and intentional killing of
t he decedent, the determ nation conclusively establishes that
i ndi vidual as the decedent's killer for purposes of this
section.

Sec. 2804. (1) Except as otherwi se provided in this sec-
tion, a payor or other third party is not liable for having nmade
a paynent or transferred an itemof property or another benefit
to a beneficiary designated in a governing instrunment affected by
an intentional and felonious killing, or for having taken anot her
action in reliance on the validity of the governing instrunent,

upon request and satisfactory proof of the decedent's death. A
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payor or other third party is liable for a paynent nmade or ot her
action taken 3 or nore business days after the payor or other
third party actually receives witten notice of a clainmed forfei-
ture or revocation under section 2803. A payor or other third
party is not obligated to determ ne whether the decedent was the
victimof felonious killing or to seek evidence relating to such
a killing even if the circunstances of the decedent's death are
suspicious as to the beneficiary's participation in such a
killing. A recipient who incorrectly receives a paynent, trans-
fer of property, or other benefit is liable for the paynment or
transfer received, whether or not witten notice of the claimis
gi ven.

(2) Witten notice of a clainmed forfeiture or revocation
under subsection (1) nust be mailed to the payor's or other third
party's main office or hone by registered or certified mail,
return recei pt requested, or served upon the payor or other third
party in the same manner as a sumons in a civil action. Notice
to a sales representative of a payor or other third party does
not constitute notice to the payor or other third party.

(3) The witten notice under subsection (1) nust include the
decedent's nane, the nane of the person asserting an interest,
the nature of the paynent, item of property, or other benefit,
and a statenent that a claimof forfeiture or revocation is being
made under section 2803. Notice in a formor service in a manner
other than that described in this section does not inpose |iabil-
ity on a payor or other third party for an action taken in

accordance wth a governing instrunent.
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(4) Upon receipt of witten notice of a clainmed forfeiture
or revocation under this section, a payor or other third party
may pay an anmount owed to the county treasurer of the county of
the court having jurisdiction of the probate proceedings relating
to the decedent's estate or, if no proceedi ngs have been com
menced, to the county treasurer of the county of the decedent's
residence. Wth a paynent under this section, the payor or other
third party shall file a copy of the witten notice received by
the payor or other third party. A paynent nade to the county
treasurer discharges the payor or other third party froma claim
for the value of an anount paid to the county treasurer

(5) The county treasurer shall not charge a filing fee for a
paynment to the county treasurer under this section. The county
treasurer shall hold the noney in accordance with section 3917
and, upon the court's determ nation under section 2803, shal
di sburse the noney in accordance with the determ nation.

(6) The provision for paynent to the county treasurer under
this section does not preclude a payor or other third party from
t aki ng anot her action authorized by | aw or the governing
i nstrumnent.

Sec. 2805. (1) Section 2803 does not obligate a person who
purchases property for value and wi thout notice, or who receives
a paynent or other itemof property in partial or full satisfac-
tion of a legally enforceable obligation, to return the paynent,
item of property, or benefit, and such a person is not |iable
under section 2803 for the anmount of the paynment or the val ue of

the itemof property or benefit. However, a person who, not for
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val ue, receives a paynent, an item of property, or another
benefit to which the person is not entitled under section 2803 is
obligated to return the paynent, item of property, or benefit, or
is personally liable for the amount of the paynment or the val ue
of the itemof property or benefit, to the person who is entitled
to it under section 2803.

(2) If this section and sections 2803 and 2804 are, or a
part of those sections is, preenpted by federal Iaw with respect
to a paynent, an item of property, or another benefit covered by
t hese sections, a person who, not for value, receives the pay-
ment, itemof property, or another benefit to which the person is
not entitled under these sections is obligated to return the pay-
ment, itemof property, or benefit, or is personally liable for
t he amount of the paynent or the value of the item of the prop-
erty or benefit, to the person who woul d have been entitled to it
if these sections or a part of these sections were not
pr eenpt ed.

Sec. 2806. As used in this section and sections 2807 to
2809:

(a) "Disposition or appointnent of property" includes, but
is not limted to, a transfer of an item of property or another
benefit to a beneficiary designated in a governing instrunment.

(b) "Divorce or annulnment" means a divorce or annul ment, or
a dissolution or declaration of invalidity of a marriage, that
woul d excl ude the spouse as a surviving spouse within the nmeaning

of section 2801. A decree of separation that does not term nate
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the status of husband and wife is not a divorce for purposes of
this section and sections 2807 to 2809.

(c) "Divorced individual"™ includes, but is not limted to,
an individual whose marri age has been annul | ed.

(d) "Governing instrunment” means a governing instrunment exe-
cuted by a divorced individual before the divorce from or annul -
ment of his or her marriage to, his or her former spouse.

(e) "Relative of the divorced individual's fornmer spouse”
means an individual who is related to the divorced individual's
former spouse by bl ood, adoption, or affinity and who, after the
di vorce or annulnment, is not related to the divorced i ndividual
by bl ood, adoption, or affinity.

(f) "Revocable" neans, with respect to a disposition,
appoi ntnent, provision, or nomnation, one under which the
di vorced individual, at the tinme of the divorce or annul nent, was
al one enmpowered, by |aw or under the governing instrument, to
cancel the designation in favor of his or her fornmer spouse or
former spouse's relative, whether or not the divorced individual
was then enpowered to designate hinself or herself in place of
his or her fornmer spouse or in place of his or her fornmer
spouse's rel ative and whether or not the divorced individual then
had the capacity to exercise the power.

Sec. 2807. (1) Except as provided by the express terns of a
governing instrument, court order, or contract relating to the
division of the marital estate nmade between the divorced individ-
uals before or after the marriage, divorce, or annul nent, the

di vorce or annulnment of a marriage does all of the foll ow ng:
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(a) Revokes all of the follow ng that are revocabl e:

(1) A disposition or appointnment of property made by a
di vorced individual to his or her former spouse in a governing
instrunment and a disposition or appointnent created by law or in
a governing instrument to a relative of the divorced individual's
former spouse.

(11) A provision in a governing instrunent conferring a gen-
eral or nongeneral power of appointnment on the divorced
i ndi vidual's fornmer spouse or on a relative of the divorced
i ndi vidual's forner spouse.

(111) A nomnation in a governing instrunent, nomnating a
di vorced individual's fornmer spouse or a relative of the divorced
individual's fornmer spouse to serve in a fiduciary or representa-
tive capacity, including, but not imted to, a personal repre-
sentative, executor, trustee, conservator, agent, or guardian.

(b) Severs the interests of the former spouses in property
held by themat the time of the divorce or annul nent as joint
tenants with the right of survivorship or as conmunity property
with the right of survivorship, transformng the interests of the
former spouses into tenancies in conmon.

(2) A severance under subsection (1)(b) does not affect a
third-party interest in property acquired for value and in good
faith reliance on an apparent title by survivorship in the survi-
vor of the former spouses unless a witing declaring the sever-
ance has been noted, registered, filed, or recorded in records

appropriate to the kind and | ocation of the property that are
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relied upon, in the ordinary course of transactions involving
that type of property, as evidence of ownership.

(3) Each provision of a governing instrunent is given effect
as if the former spouse and rel atives of the fornmer spouse dis-
clainmed all provisions revoked by this section or, in the case of
a revoked nomnation in a fiduciary or representative capacity,
as if the former spouse and rel atives of the fornmer spouse died
i mredi ately before the divorce or annul nent.

(4) Each provision revoked solely by this section is revived
by the divorced individual's remarriage to the former spouse or
by a nullification of the divorce or annul nent.

(5) No change of circunstances other than as described in
this section and in sections 2803 to 2805, 2808, and 2809 affects
a revocati on.

Sec. 2808. (1) Except as otherwi se provided in this sec-
tion, a payor or other third party is not liable for having nmade
a paynent or transferred an itemof property or another benefit
to a beneficiary designated in a governing instrunment affected by
a divorce, annulnent, or remarriage, or for having taken another
action in reliance on the validity of the governing instrunent.

A payor or other third party is liable for a paynent made or

ot her action taken 3 or nore business days after the payor or
other third party actually receives witten notice of a clained
revocation or severance under section 2807. A payor or other
third party is not obligated to inquire as to the continued mari -
tal relationship between the decedent and a beneficiary described

in this subsection or to seek evidence about such a

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

124
relationship. A recipient who incorrectly receives a paynent,
transfer of property, or other benefit is liable for the paynent
or transfer received, whether or not witten notice of the claim
s given.

(2) Witten notice of the divorce, annul nent, or remarriage
under subsection (1) nust be mailed to the payor's or other third
party's main office or hone by registered or certified mail,
return recei pt requested, or served upon the payor or other third
party in the same manner as a sumons in a civil action. Notice
to a sales representative of a payor or other third party does
not constitute notice to the payor or other third party.

(3) The witten notice under subsection (1) nust include the
decedent's nane, the nane of the person asserting an interest,
the nature of the paynent, item of property, or other benefit,
and a statenent that a divorce, annul nent, or remarriage of the
decedent and the designated individual occurred. Notice in a
formor service in a manner other than that described in this
section does not inpose liability on a payor or other third party
for an action taken in accordance with a governing instrunent.

(4) Upon receipt of witten notice of the divorce, annul -
ment, or remarriage, a payor or other third party may pay an
anount owed to the county treasurer of the county of the court
having jurisdiction of the probate proceedings relating to the
decedent's estate or, if no proceedi ngs have been conmmenced, to
the county treasurer of the county of the decedent's residence.
Wth a paynment under this section, the payor or other third party

shall file a copy of the witten notice received by the payor or
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other third party. A paynent nmade to the county treasurer
di scharges the payor or other third party froma claimfor the
val ue of an anount paid to the county treasurer

(5) The county treasurer shall not charge a filing fee for a
paynment to the county treasurer under this section. The county
treasurer shall hold the noney in accordance with section 3917
and, upon the court's determ nation under section 2807, shal
di sburse the noney in accordance with the determ nati on.

(6) The provision for paynent to the county treasurer under
this section does not preclude a payor or other third party from
t aki ng anot her action authorized by | aw or the governing
i nstrumnent.

Sec. 2809. (1) Section 2807 does not obligate an individual
who purchases property froma forner spouse, a relative of a
former spouse, or another person for value and w thout notice, or
who receives froma former spouse, a relative of a forner spouse,
or anot her person a paynent or other itemof property in partial
or full satisfaction of a legally enforceable obligation, to
return the paynent, item of property, or benefit, and such a
person is not |iable under section 2807 for the anmpbunt of the
paynment or the value of the itemof property or benefit.

However, a fornmer spouse, relative of a former spouse, or other
person who, not for value, received a paynent, itemof property,
or another benefit to which that person is not entitled under

section 2807 is obligated to return the paynent, item of proper-

ty, or benefit, or is personally liable for the anmount of the
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paynment or the value of the itemof property or benefit, to the
person who is entitled to it under section 2807.

(2) If this section and sections 2807 and 2808 are, or a
part of 1 of those sections is, preenpted by federal law wth
respect to a paynent, an item of property, or another benefit
covered by these sections, a forner spouse, relative of the
former spouse, or another person who, not for value, receives a
paynment, an item of property, or another benefit to which that
person is not entitled under these sections is obligated to
return the paynent, item of property, or benefit, or is person-
ally liable for the anount of the paynent or the value of the
item of property or benefit, to the person who would have been
entitled to it if these sections or a part of 1 of these sections
wer e not preenpt ed.

PART 9
DI SCLAI MERS

Sec. 2901. As used in this part:

(a) "Agent" neans an agent or attorney in fact acting under
a witten power of attorney and within the scope of his, her, or
its authority.

(b) "Disclaimable interest” includes, but is not limted to,
property, the right to receive or control property, and a power
of appointnent. "D sclainmble interest" does not include an
interest retained by or conferred upon the disclaimnt by the
disclaimant at the creation of the interest. For purposes of

this definition, the survivorship interest in joint property is
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not considered to be an interest retained or conferred upon the
di sclaimant even if the disclaimant created the joint property.

(c) "Effective date of a governing instrunment other than a
will or testanentary trust"” neans the date on which a property
right vests or a contract right arises, even though either right
IS subject to divestnent.

(d) "Fiduciary" includes, but is not limted to, an agent, a
conservator, a guardian if no conservator has been appointed, a
guardian ad litem a personal representative, a trustee, a pro-
bate court acting through a protective order under this act, and
a tenporary, successor, or foreign fiduciary.

(e) "Fiduciary power" neans a managenent power relating to
the adm ni strati on or managenent of assets simlar to those
powers granted to a personal representative in section 3715 and a
trustee in section 7401, and granted by law to a fiduciary or
conferred upon a fiduciary in a governing instrunent.

(f) "Governing instrunment” neans a deed, assignnent, bill of
sale, wll, trust, beneficiary designation, contract, instrunent
creating or exercising a power of appointnent or a power of
attorney, or another instrunment under which property devolves, a
property right is created, or a contract right is created.
"Governing instrunment” includes the provable terns of an oral
contract or arrangenent under which property devol ves or a prop-
erty right is created.

(g) "Joint property"” nmeans property that is owned by 2 or
nore persons with rights of survivorship, and includes a tenancy

by the entireties in real property, a tenancy in personal
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property as provided in section 1 of 1927 PA 212, MCL 557.151, a
joint tenancy, a joint tenancy with rights of survivorship, and a
joint life estate with contingent remainder in fee. For purposes
of this part, "joint property" is considered to consist of a
present interest and a future interest. The future interest is
the right of survivorship.

(h) "Person" includes an entity and an i ndividual, but does
not include a fiduciary, an estate, or a trust.

(1) "Property" means anything that may be the subject of
ownership. Property includes both real and personal property and
an interest in property, including a present interest; a future
interest; a legal interest; an equitable interest; an interest
acquired by intestate or testate succession, by succession to a
disclainmed interest, or by |lapse or release of a power of
appoi ntnment; or an interest that may be otherw se acquired under
a governing instrunment.

(J) "Trust" neans a fiduciary relationship with respect to
property that subjects the person who holds title to the property
to equitable duties to deal with the property for the benefit of
anot her person, which fiduciary relationship arises as a result
of a manifestation of an intention to create it. "Trust"

i ncludes an express trust, private or charitable, with additions
to the trust, whether created by will or other than by will, and
includes a trust created by statute, judgnent, or decree under
which the trust is to be admnistered in the nmanner of an express
trust. "Trust" does not include a constructive trust or a

resulting trust.
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Sec. 2902. (1) A person, or a fiduciary representing a
person to whom a di sclaimabl e interest devolves, may disclaima
di sclaimable interest in whole or in part. A trustee, with
respect to the trust as a whole or with respect to a separate
trust that is or will be established under the governing instru-
ment, may disclaima disclainmble interest, in whole or in part,
but only to the extent that the governing instrument expressly
gives the trustee the right to disclaim

(2) A disclaimer may be of a fractional or percentage share
or of alimted interest or estate. A provision in a power of
attorney granting the agent the authority to do whatever the
princi pal could do, or words of simlar effect, includes the
authority to disclaim unless the authority to disclaimis spe-
cifically excluded or imted. Except for a trust or a power of
attorney, the right to disclaima disclaimble interest exists
notw t hstandi ng a spendthrift provision or a restriction or lim-
tation on the right to disclaimcontained in the governing
i nstrumnent.

(3) Afiduciary may disclaima fiduciary power. The right
to disclaima fiduciary power exists notwthstanding a restric-
tion or limtation on the right to disclaimcontained in the gov-
erning instrunent.

Sec. 2903. (1) Adisclainer is not valid unless it conplies
with all of the follow ng:

(a) I'sin witing.

(b) Decl ares the disclainer.
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(c) Describes the disclained interest.

(d) I's signed by the disclainmnt.

(e) Is delivered as provided in sections 2904, 2905, and
2906.

(2) If a disclaimable interest is disclainmed by a fiduciary
on behalf of the person to whomthe disclai nabl e interest
devol ves, the disclainer nust be signed by all incunbent
fiduciaries. Unless the governing instrunent requires otherw se,
a disclainmer of a disclainable interest by a trustee may be
signed by less than all incunbent trustees. A disclainmer of a
fiduciary power by a fiduciary may be signed by |ess than al
i ncunbent fiduciari es.

Sec. 2904. (1) Except as provided in section 2905, if a
disclaimed interest arises under a wll or testanentary trust, or
by the |l aws of intestacy, the disclainmer nust be delivered after
the death of the owner of the property and before any event
described in section 2910. |If a disclainmed interest arises under
awll or by the laws of intestacy, the disclainmer nust be deliv-
ered to the personal representative of the deceased owner's
estate. If a disclained interest arises under a testanentary
trust, the disclainmer nust be delivered to the trustee of the
testanentary trust or, if a trustee has not been appointed, to
t he personal representative of the deceased owner's estate.

(2) Except as provided in section 2905, if a disclained
interest arises under a governing instrunent other than a wll or
testanentary trust, the disclainmer nust be delivered after the

effective date of the governing instrument and before any event
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described in section 2910. A disclainmer under this subsection
nmust be delivered in 1 of the foll ow ng manners:

(a) If the disclainmer is made by a beneficiary of a trust,

t he disclainmer nust be delivered to the trustee.

(b) If the disclainmer is nade by a donee with respect to a
gift froma |living donor, the disclainmer nust be delivered to the
donor of the gift.

(c) If the disclainmer is nade by a beneficiary under a bene-
ficiary designation, the disclainer nust be delivered to the
payor .

(d) If the disclainmer is nade by a trustee with respect to a
separate trust that is or will be established under the governing
instrunment, the disclainmer nust be delivered to another incunbent
trustee of that trust who has not disclained or to all the bene-
ficiaries of that trust who are then living and whose whereabouts
are known or reasonably ascertai nabl e.

Sec. 2905. (1) Adisclained interest that is subject to, or
ari ses under, an exercise, release, or |apse of a power of
appoi ntment, nust conply with the foll ow ng:

(a) A disclainmer by an appoi ntee nmust be delivered to the
donee, to the personal representative of the donee's estate, or
to the fiduciary under the instrunent that created the power of
appoi ntnent. The disclainmer by the appoi ntee nust be delivered
after the exercise of the power of appointnent by the donee and
before any event described in section 2910.

(b) A disclainer by a taker in default nmust be delivered to

the donee, to the fiduciary under the instrunment that created the
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power of appointnent, or to 1 of the persons entitled to the
property in the event of a disclainmer. The disclainer by a taker
in default may be delivered before or after the | apse or rel ease
of the power of appointnent, and nmust be delivered before any
event described in section 2910.

(2) If the disclained interest arises out of joint property,
t he disclainmer nust be delivered after creation of the joint
owner shi p and before any event described in section 2910, to the
person who created the joint property, to a remai ni ng owner who
has not disclainmed, or to the person entitled to the disclained
interest in the event of a disclainer. The barring of the right
to disclaima present interest under section 2910 does not bar
the right to disclaimthe future interest.

(3) Afiduciary power nmay be disclainmed at any tine, before
or after exercise of the power. The disclainmer nust be delivered
to the person who established the instrunment that gave rise to
the power or to 1 of the foll ow ng:

(a) If the fiduciary is a personal representative, to al
t he devi sees under the will who are then |iving and whose where-
abouts are known or reasonably ascertai nabl e.

(b) If the fiduciary is a trustee, to another incunbent
trustee who has not disclainmed the power or to all the beneficia-
ries of the trust who are then |living and whose whereabouts are
known or reasonably ascertai nabl e.

(c) If the fiduciary is a guardian or conservator, to the

interested parties.
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(d) If the fiduciary is an agent, to the principal or, if
the principal is legally incapacitated, to the principal's
presunptive heirs at | aw.

Sec. 2906. (1) A disclainer nust be delivered in 1 of the
fol |l ow ng manners:

(a) By personally handing it to the person to whomit is to
be delivered or to a fiduciary representing that person.

(b) By enclosing it in a sealed envelope with first-class
postage fully prepaid, addressed to the person to whomit is to
be delivered or to a fiduciary representing that person, and
depositing the envel ope and its contents in the United States
mai |

(c) By another neans that is reasonably |likely to acconplish
delivery to the person who is to receive the disclainer or to a
fiduciary representing that person.

(2) If delivery is to be nade to a fiduciary, the follow ng
appl y:

(a) If afiduciary is not currently serving, the delivery of
the disclainmer is made by filing the disclainmer with the probate
court that has jurisdiction to entertain proceedings to appoint
or qualify the fiduciary.

(b) If the fiduciary cannot be | ocated, the delivery of the
disclaimer is made by filing the disclainmer with the probate
court that has jurisdiction over the fiduciary.

(3) Acopy of a disclaimer may be filed in a probate court
wher e proceedi ngs are pendi ng concerning the disclainmed interest

or in a probate court that would have jurisdiction if proceedi ngs
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were comenced. |If the disclainmed interest pertains to rea
property, a copy of the disclainer my be recorded in the office
of the register of deeds of the county in which the property is
| ocat ed.

Sec. 2907. (1) Except as otherwise provided in this section
and section 2908, if a disclained interest arises under a wll or
testanmentary trust, or by the laws of intestacy, and the decedent
has not provided for another disposition of that interest if it
is disclained or for another disposition of disclainmed or failed
interests in general, the disclained interest devolves as if the
di scl ai mant had predeceased the decedent. However, if by law, or
under the will or testanentary trust, the descendants of the dis-
cl ai mant woul d take the disclaimant's share by representation if
t he di scl ai mant predeceased the decedent, then the disclained
i nterest passes by representation to the descendants of the dis-
cl ai mant who survive the decedent.

(2) Afuture interest that takes effect in possession or
enj oynent upon the termnation of the disclainmed interest takes
effect as if the disclaimant had predeceased the decedent. A
future interest that is held by the disclaimnt and that takes
effect at a tinme certain is not accelerated and takes effect at
the tine certain.

(3) Except as otherwi se provided in this section and section
2908, if the disclainmed interest arises under a governing instru-
ment other than a will or testanmentary trust, and the governing
i nstrunment does not provide for another disposition of that

interest if it is disclained or for another disposition of
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disclainmed or failed interests in general, the disclained
interest devolves as if the disclaimant had died before the tine
when the interest was entitled to take effect in possession or
enjoynent. However, if by |law or under the governing instrunent
t he descendants of the disclaimnt would take the disclaimant's
share by representation if the disclainmnt predeceased the effec-
tive date of the instrunent, then the disclainmed interest passes
by representation to the descendants of the disclaimant who sur-
vive the effective date of the instrunent.

(4) A future interest that takes effect in possession or
enjoynent at or after the termnation of the disclained interest
takes effect as if the disclaimnt had died before the tinme when
the interest was entitled to take effect in possession or
enjoynent. A future interest that is held by the disclainmant and
that takes effect at a time certain is not accel erated and takes
effect at the tine certain.

Sec. 2908. (1) If the disclainmed interest arises out of
joint property created by a governing instrunent, testanentary or
nont estanentary, the follow ng apply:

(a) If the disclaimant is the only living owner, the dis-
clainmed interest devolves to the estate of the last to die of the
ot her joint owners.

(b) If the disclaimant is not the only living owner, the
di sclaimed interest devolves to the living joint owners equally
or, if thereis only 1 living owmer, all to the other |iving

owner .
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(2) I'f the donee of a power of appointnent disclains the
power of appointnent, the property that is subject to the power
of appoi ntnent devol ves as foll ows:

(a) If the power of appointnent arises out of a wll or tes-
tanentary instrunment, as if the donee died before the decedent.

(b) I'f the power of appointnment arises out of a governing
instrument other than a will or testamentary trust, as if the
di scl ai mant di ed before the effective date of the governing
i nstrumnent.

(3) If all incunbent trustees disclaima disclaimble inter-
est, and the governing instrunent does not provide for another
di sposition of the disclainmed interest if it is disclainmed or for
anot her disposition of disclained or failed interests in general,
then the disclainmed interest devolves as if the trust with
respect to which the disclainer was nade never existed. If |ess
than all incunbent trustees disclaima disclainmble interest and
t he governing instrunment does not provide for another disposition
of the disclainmed interest under those circunstances, then the
trustee who disclains is treated as never having had any interest
in or power over the disclainmed interest.

(4) If a fiduciary disclainms a fiduciary power, the fidu-
ciary power ceases to exist as of the effective date of the
disclaimer. A disclainmer of a fiduciary power by 1 of multiple
i ncunbent fiduciaries is binding only on the fiduciary who dis-
clains and is not binding on the other incunbent fiduciaries or

on successor fiduciaries. A disclainer of a fiduciary power by
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all incunbent fiduciaries is binding on all successor
fiduciaries, unless the disclainmer states otherw se.

Sec. 2909. (1) Adisclainer, or a witten waiver of the
right to disclaim is binding upon the disclaimnt or person
wai ving the right to disclaim and all persons claimng through
or under himor her.

(2) A disclaimer acts as a nonacceptance of the disclained
interest, rather than as a transfer of the disclainmed interest.
The disclaimant is treated as never having received the dis-
clainmed interest.

Sec. 2910. (1) The right to disclaimproperty is barred by
any of the follow ng events that occur after the event giving
rise to the right to disclaimand before the disclainer is
perfected:

(a) An assignnent, conveyance, encunbrance, pledge, or
transfer of the property, or a contract for such a transaction.

(b) Awitten waiver of the right to disclaim

(c) An acceptance of the disclaimble interest or a benefit
under the disclaimble interest after actual know edge that a
property right has been conferred.

(d) A sale of the property under judicial sale.

(e) The expiration of the permtted applicable perpetuities
peri od.

(2) The right to disclaimis barred to the extent provided
by other applicable law. A partial bar does not preclude the
disclaimant fromdisclaimng all or any part of the bal ance of

the property if the disclaimnt has received a portion of the
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property and there still remains an interest that the disclaimant
is yet to receive. An act that bars the right to disclaima
present interest in joint property does not bar the right to dis-
claima future interest in joint property.

Sec. 2911. The common |aw right of disclainer or renuncia-
tion is abolished. This part does not abridge the right of a
person to waive, release, disclaim or renounce property or an
interest in property under another statute.

Sec. 2912. An interest in property that exists on the
effective date of this act as to which, if a present interest,
the tinme for delivering a disclainmer under this part has not
expired or, if a future interest, the interest has not becone
i ndef easi bly vested or the taker finally ascertai ned, may be dis-
clainmed after the effective date of this act and before any event
described in section 2910.

PART 10
| NTERNATI ONAL W LLS

Sec. 21001. As used in this part:

(a) "International wll" neans a will executed in conformty
w th sections 21002 to 21005.

(b) "Authorized individual" nmeans an individual who by sec-
tion 21009 or by the laws of the United States, including nenbers
of the diplomatic and consul ar service of the United States des-
ignated by foreign service regulations, is enpowered to supervise
t he execution of international wlls.

Sec. 21002. (1) If awll is made in the formof an

international will that conplies with the requirenents of this
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part, the will is valid in regard to its formirrespective of the
particul ar place where the will is made, of the | ocation of
assets, or of the testator's nationality, domcile, or
resi dence.

(2) Awll's invalidity as an international wll does not
affect its formal validity as a will of another kind.

(3) This part does not apply to the formof a testanentary
di sposition made by 2 or nore individuals in 1 instrunent.

Sec. 21003. To conply with this part as a valid interna-
tional wll, a will shall neet all of the follow ng requirenents
regardi ng form and procedure:

(a) The will shall be nade in witing, but does not need to
be witten by the testator personally. The will may be witten
in any | anguage and may be witten by hand or by any ot her
nmeans.

(b) The testator shall declare in the presence of 2 wt-
nesses and an authorized individual that the docunment is the
testator's will and that he or she knows its contents. The tes-
tator need not informthe witnesses or the authorized person of
the will's contents.

(c) In the witnesses' and the authorized individual's pres-
ence, the testator shall sign the will or, if the testator has
previously signed the will, shall acknow edge his or her
si gnat ure.

(d) If the testator is unable to sign the international
wll, the absence of the testator's signature does not affect the

will's validity if the testator indicates the reason for the
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inability and the authorized individual nakes note of the reason
on the will. In such a case, it is permssible, but not
required, for another individual present, including a wtness or
the authorized individual, to sign the testator's nane at the
testator's direction, which act the authorized individual shal
al so note on the will.

(e) The witnesses and the authorized individual shall there
and then attest the will by signing in the presence of the
testator.

Sec. 21004. (1) To further assure an international wll's
acceptance, in addition to the section 21003 requirenents, all of
the followi ng are recommended regarding form and procedure:

(a) The testator's, wtnesses', and authorized individual's
signatures should be placed at the end of the will. If the wll
consi sts of several sheets, the testator should sign each sheet.
If the testator is unable to sign, the individual signing on the
testator's behal f should sign each sheet or, if there is no such
i ndi vi dual, the authorized individual should sign each sheet. In
addi tion, each sheet should be consecutively nunbered.

(b) The will's date is the date of its signature by the
aut hori zed individual. The authorized individual should note
that date at the end of the will.

(c) The authorized individual should ask the testator
whet her he or she wi shes to nake a declaration concerning the
will's safekeeping. |If so and at the testator's express request,
the place where the testator intends to have the wll kept should

be nentioned in the certificate provided for in section 21005.
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(2) Awll executed in conpliance with section 21003 is not
invalid nerely because it does not conply with this section.

Sec. 21005. The authorized individual shall attach to the
will a certificate signed by the authorized individual establish-
ing that the will conplies with the requirenents of this part for
valid execution of an international wll. The authorized indi-
vi dual shall keep a copy of the certificate and deliver another
to the testator. The certificate nust be in substantially the
followng form except the provisions of the formthat are
optional provisions need only be included if the circunstances of
the will render them applicabl e:

CERTI FI CATE
( CONVENTI ON OF OCTOBER 26, 1973)

1. 1, ,
(Name, address and capacity)

a person authorized to act in connection with international wlls
2. Certify that on at

(Date) (Place)
3. (Testator)

(Name, address, date and place of birth)
in ny presence and that of the w tnesses
4. (a)

(Name, address, date and place of birth)

(b)

(Nane, address, date and place of birth)
has declared that the attached docunent is his (or her) will and
that he (or she) knows the contents thereof.
5. | furthernore certify that:
6. (a) In ny presence and in that of the witnesses (1) the

testator has signed the will or has acknow edged his (or her)
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signature previously affixed. * following a declaration of the
testator stating that he (or she) (2) was unable to sign his (or

her) will for the follow ng reason ;|

have nmentioned this declaration on the will * and the signature

has been affixed by

(Name and address)
(b) The witnesses and | have signed the wll;
8. *(c) Each page of the will has been signed by

and nunber ed;

9. (d) I have satisfied nyself as to the identity of the
testator and of the witnesses as desi gnated above;
10. (e) The witnesses have nmet the conditions requisite to

act as such according to the | aw under which | am acti ng;

11. *(f) The testator has requested nme to include the fol-
| ow ng statenent concerning the saf ekeeping of his (or her)
will:

12. PLACE OF EXECUTI ON

13. DATE

14. SIGNATURE and, if necessary, SEAL

* to be conpleted if appropriate

Sec. 21006. In the absence of evidence to the contrary, the
authorized individual's certificate is conclusive of an interna-

tional wll's validity under this part. The absence or irregu-
larity of a certificate does not affect the validity of a will

under this part.
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Sec. 21007. An international will is subject to the
ordinary rules of revocation of wlls.

Sec. 21008. Sections 21001 to 21007 derive from"Annex to
Convention of COctober 26, 1973, Providing a Uniform Law on the
Form of an International WII". In interpreting and applying
this part, regard shall be had to its international origin and to
the need for uniformty in its interpretation.

Sec. 21009. An individual who is admtted to practice |aw
before the courts of this state and who is in good standing as an
active law practitioner of this state is an authorized indivi dual

enpowered to supervise the execution of an international wll.
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ARTI CLE 111
PROBATE OF WLLS AND ADM NI STRATI ON
PART 1
GENERAL PROVI SI ONS

Sec. 3101. An individual's power to | eave property by wll,
and the rights of creditors, devisees, and heirs to his or her
property, are subject to the restrictions and Iimtations con-
tained in this act to facilitate the pronpt settlenent of
estates. Upon an individual's death, the decedent's property
devol ves to the persons to whomthe property is devised by the
decedent's last will or to those indicated as substitutes for
themin cases involving | apse, disclaimer, or other circunstances
affecting devolution of a testate estate, or in the absence of
testanmentary disposition, to the decedent's heirs or to those
i ndi cated as substitutes for themin cases involving disclainer
or other circunstances affecting devolution of an intestate
estate, subject to honestead all owance, famly all owance, and
exenpt property, to rights of creditors, to the surviving
spouse's el ective share, and to adm ni stration.

Sec. 3102. To be effective to prove the transfer of prop-
erty or to nomnate a personal representative, a wll nust be
declared valid by a register's order of informal probate or by a
court's adjudication of probate.

Sec. 3103. Except as otherwise provided in article IV, to
acquire the powers and undertake the duties and liabilities of a
decedent's personal representative, a person nust be appointed by

the register or by court order, nust qualify, and nust be issued
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letters. The issuance of letters comences an estate's
adm ni strati on.

Sec. 3104. (1) Except as otherw se provided in subsection
(2), a proceeding to enforce a claimagainst a decedent's estate
or the decedent's successors shall not be revived or comenced
before the appoi ntnent of a personal representative. After the
appoi ntment and until distribution, a proceeding or action to
enforce a claimagainst the estate is governed by the procedure
prescribed by this article. After distribution, a creditor whose
cl ai m has not been barred may recover fromthe distributees as
provided in section 31005 or froma fornmer personal representa-
tive individually liable as provided in section 31006.

(2) This act does not apply to a proceeding by a secured
creditor of the decedent to enforce the creditor's right to the
creditor's security except as provided in part 8 of article II
and part 5 of article VII.

Sec. 3105. A person interested in a decedent's estate may
apply to the register for a determnation in the informal pro-
ceedings provided in this article and may petition the court for
orders in formal proceedings within the court's jurisdiction.

Sec. 3106. In a proceeding within the court's jurisdiction
in which notice is required by this act or by court rule, and in
a proceeding to construe a probated will or determ ne heirs that
concerns an estate that has not been opened for adm nistration,
an interested person may be bound by court order with respect to
property in, or subject to the laws of, this state by notice in

conformty wth section 1401. An order is binding on all who are
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gi ven notice of the proceeding, even if less than all interested
persons are notified.

Sec. 3107. (1) Unless a proceeding involves supervised
adm nistration as described in part 5 of this article, the fol-
| om ng apply:

(a) Each proceeding before the court or register is indepen-
dent of any other proceeding involving the sane estate.

(b) A petition for a formal court order nay conbi ne vari ous
requests for relief in a single proceeding if the order sought
may be a final order and may be granted w t hout del ay.

(2) Except as required in this article for another proceed-
ing, the follow ng apply:

(a) A petition is not defective because it fails to enbrace
all matters that mght then be the subject of a final order.

(b) A proceeding for probate of a will or an adjudication of
no will may be conbined with a proceeding for appointnment of a
personal representative.

(c) A proceeding for appoi ntnent of a personal representa-
tive is concluded by an order making or declining the
appoi nt nent .

Sec. 3108. A statute of limtations running on a cause of
action belonging to a decedent, which action was not barred as of
the date of the decedent's death, does not apply to bar a cause
of action surviving the decedent's death sooner than 12 nonths
after death. A cause of action that, but for this section, would
have been barred |l ess than 12 nonths after the decedent's death

is barred after 12 nonths unl ess toll ed.
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PART 2

VENUE FOR PROBATE AND ADM NI STRATI ON, PRI ORI TY
TO ADM NI STER, AND DENMAND FOR NOTI CE

Sec. 3201. (1) Venue for the first informal or formal tes-
tacy or appointnment proceeding after a decedent's death is 1 of
the foll ow ng:

(a) The county where the decedent was domiciled at the tine
of death

(b) If the decedent was not domiciled in this state, in a
county where property of the decedent was | ocated at the tinme of
deat h.

(2) Venue for a subsequent proceeding that is within the
court's exclusive jurisdictionis in the place where the initial
proceedi ng occurred, unless the initial proceeding has been
transferred as provided in subsection (3) or section 13083.

(3) If the first proceeding described in subsection (1) was
informal, on application of an interested person and after notice
to the proponent in the first proceeding, the court, upon finding
that venue is el sewhere, may transfer the proceeding and the file
to the other court.

(4) On notion by a party or on the court's own initiative, a
proceedi ng's venue may be changed to anot her county by court
order for the convenience of the parties and w tnesses, for the
attorneys' convenience, or if an inpartial trial cannot be had in
the county where the action is pending.

(5) For the purpose of aiding determ nations concerning
| ocation of property that may be relevant in cases invol ving

nondom ciliaries, other than a debt evidenced by investnent or

01006' 97 *



© 00 N o 0o b~ W DN P

N N NN NNDNRRRRRR R R R
o o0 WO NP O © 0N O O b W N O

SB 209, As Passed Senate, March 4, 1997

148
commerci al paper or other instrunent in favor of a
nondom ciliary, a debt is |located where the debtor resides or, if
the debtor is a person other than an individual, at the place
where the debtor has its principal office. Commercial paper
i nvest ment paper, and other instrunments are |ocated where the
instrunment is. An interest in property held in trust is |ocated
where the trustee may be sued.

Sec. 3202. If conflicting clains as to the decedent's dom -
cile are made in a formal testacy or appointnment proceeding com
menced in this state and in a testacy or appoi ntnment proceedi ng
after notice pending at the sane tine in another state, the court
of this state shall stay, dismss, or permt suitable anmendnent
in the proceeding in this state unless it is determned that this
state's proceedi ng was commenced before the proceeding
el sewhere. The determ nation of domcile in the proceeding first
commenced is determnative in this state's proceedi ng.

Sec. 3203. (1) For either formal or informal proceedings,
subj ect to subsection (2), persons who are not disqualified have
priority for appointnent as personal representative in the fol-
| owm ng order:

(a) The person with priority as determ ned by a probated
will including a person nom nated by a power conferred in a
will.

(b) The decedent's surviving spouse if the spouse is a devi-
see of the decedent.

(c) O her devisees of the decedent.
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(d) The decedent's surviving spouse.

(e) O her heirs of the decedent.

(f) After 45 days after the decedent's death, the nom nee of
a creditor if the court finds the nom nee suitable.

(g) The state or county public admnistrator if any of the
foll ow ng apply:

(1) No interested person applied or petitioned for appoint-
ment of a personal representative within 45 days after the
decedent's death

(11) The decedent died apparently |eaving no known heirs.

(1m1) There is no spouse, heir, or beneficiary under a wll
who is a United States resident and is entitled to a distributive
share in the decedent's estate.

(2) An objection to the appointnent of a personal represen-
tative may be nade only in a formal proceeding. |If an objection
is made, the priorities prescribed by subsection (1) apply except
in either of the follow ng circunstances:

(a) If the estate appears to be nore than adequate to neet
exenptions and costs of adm nistration but inadequate to dis-
charge antici pated unsecured cl ains, on petition of creditors,
the court may appoint any qualified person.

(b) If a devisee or heir who appears to have a substanti al
interest in the estate objects to the appointnent of a person
whose priority is not determned by wll, the court may appoint a
person who is acceptable to the devisees and heirs whose inter-

ests in the estate appear to be worth in total nore than 1/2 of
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t he probable distributable value or, if no person is acceptable
to these devisees and heirs, any suitable person.

(3) A person entitled to letters under subsection (1)(b) to
(e) may nomnate a qualified person to act as personal
representative. A person may renounce his or her right to nom -
nate or to an appointnment by filing an appropriate witing with
the court. If 2 or nore persons share a priority, those of them
who do not renounce shall concur in nom nating another to act for
themor in applying for appointnent.

Sec. 3204. (1) A conservator of a protected individual's
estate or, if there is no conservator, a guardian of a m nor or
i ncapaci tated individual may exercise the sane right to nom nate,
to object to another's appointnment, or to participate in deter-
mning the preference of a magjority in interest of the devisees
and heirs that the protected individual or ward woul d have if
qualified for appoi ntnent.

(2) A person who does not have priority, including priority
resulting fromrenunciation or nom nation determ ned under this
section or section 3203, shall be appointed only in a fornmal
proceedi ng. Before appointing a person w thout priority, the
court shall determ ne that persons having priority have been
notified of the proceedings and have failed to request appoint-
ment or to nom nate another person for appointnment, and that
adm nistration is necessary.

(3) Apersonis not qualified to serve as a personal repre-
sentative if the person is either under the age of 18 or is a

person whomthe court finds unsuitable in formal proceedings.
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(4) A personal representative appointed by a court of the
decedent's domcile has priority over all other persons except if
the decedent's will nom nates different persons to be personal
representatives in this state and in the state of domcile. The
domciliary personal representative may nom nate another person
who has the sanme priority as the domciliary persona
representative.

(5) This section and section 3203 govern priority for
appoi ntnent of a successor personal representative, but do not
apply to the selection of a special personal representative.

Sec. 3205. A person who wants notice of any order or filing
pertaining to a decedent's estate in which the person has a
financial or property interest may file a demand for notice with
the court at any tine after the decedent's death stating the
decedent's nanme, the nature of the person's interest in the
estate, and the address of the person or the person's attorney.
|f a proceeding is not pending at the tinme a demand is filed
under this section, the person filing the demand nust pay the fee
required to comrence a proceeding. The person filing a demand
shall mail a copy of the demand to the decedent's attorney, if
known, to the personal representative if one has been appointed,
and to the personal representative's attorney. After filing the
demand, the person is an interested person entitled to notice as
provided in section 1401 and the other provisions of this act.

PART 3
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| NFORVAL PROBATE AND APPO NTMENT PROCEEDI NGS

Sec. 3301. (1) An application for informal probate or
i nformal appoi ntnent shall be nmade by an interested person and
directed to the register. The applicant shall verify the appli-
cation to be accurate and conplete to the best of the applicant's
knowl edge and belief as to all of the follow ng information:

(a) In an application for informal probate of a will or for
i nformal appoi ntnment of a personal representative, other than a
speci al or successor representative, all of the follow ng:

(1) A statenment of the applicant's interest.

(11) The decedent's nane, date of death, and age; the
decedent's county and state of domicile at the tinme of death; and
t he names and addresses of the spouse, children, devisees, and
heirs wwth the ages of any who are mnors so far as known or
ascertainable with reasonabl e diligence by the applicant.

(mim) If the decedent was not domiciled in the state at the
time of the decedent's death, a statenent show ng venue.

(1v) A statenent identifying and indicating the address of a
personal representative of the decedent appointed in this state
or el sewhere whose appoi nt nent has not been term nated.

(b) I'n an application for informal probate of a will, in
addition to the statenents and information required by
subdivision (a), all of the follow ng:

(1) That the original of the decedent's last will is in the
court's possession or acconpanies the application, or that an
aut henticated copy of a will probated in another jurisdiction

acconpani es the application.
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(11) That, to the best of the applicant's know edge, the
will was validly executed.

(1im) That, after the exercise of reasonable diligence, the
applicant is unaware of an instrunment revoking the wll and that
the applicant believes that the instrument that is the subject of
the application is the decedent's last wll.

(c) I'n an application for informal appointnent of a personal
representative to admnister an estate under a will, all of the
fol | ow ng:

(1) A description of the will by date of execution.

(11) The time and place of probate or the pending applica-
tion for probate.

(11m) A statement adopting the statenents in the application
or petition for probate.

(1v) The nanme, address, and priority for appointment of the
person whose appoi ntnment is sought.

(d) I'n an application for informal appointnent of a personal
representative in intestacy, in addition to the statenents and
information required by subdivision (a), all of the follow ng:

(1) That, after the exercise of reasonable diligence, the
applicant is unaware of any unrevoked testanentary instrunent
relating to property located in this state under section 1301, or
a statement why such an instrunent of which the applicant is
aware is not being probated.

(11) The priority of the person whose appoi ntnent is sought
and the nanes of any other persons having a prior or equal right

to the appoi ntment under section 3203.
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(e) I'n an application for appoi ntnent of a personal
representative to succeed a personal representative appointed
under a different testacy status, all of the foll ow ng:

(1) Areference to the order in the nost recent testacy
pr oceedi ng.

(11) The nanme and address of the person whose appointnment is
sought and of the person whose appointnent will be termnated if
the application is granted.

(11m) A description of the applicant's priority.

(f) I'n an application for appointnment of a personal repre-
sentative to succeed a personal representative who tenders a res-
ignation as provided in section 3610 or whose appointnent is ter-
m nat ed by death or renoval, all of the foll ow ng:

(1) A statenment adopting the statenents in the application
or petition that led to the appoi ntnment of the person being suc-
ceeded, except as specifically changed or corrected.

(11) The nanme and address of the person who seeks appoi nt -
ment as successor.

(11m) A description of the applicant's priority.

(2) By verifying an application for informal probate or
i nformal appointnent, the applicant submts personally to the
jurisdiction of the court in any proceeding for relief fromfraud
relating to the application or for perjury that may be instituted
agai nst the applicant.

Sec. 3302. Upon receipt of an application requesting infor-
mal probate of a will and after making the findings required by

section 3303, the register shall issue a witten statenent of

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

155
i nformal probate. Informal probate is conclusive as to al
persons until superseded by an order in a formal testacy
proceeding. A defect in an application or procedure relating to
the application that |eads to informal probate of a will does not
render the probate void.

Sec. 3303. (1) In an informal proceeding for original pro-
bate of a will, the register shall determ ne whether all of the
follow ng are true

(a) The application is conplete.

(b) The applicant has nade oath or affirmation that the
statenents contained in the application are true to the best of
t he applicant's knowl edge and belief.

(c) The applicant appears fromthe application to be an
i nterested person.

(d) On the basis of the statenents in the application, venue
IS proper.

(e) An original, properly executed, and apparently unrevoked
wll is in the register's possession.

(f) That the application is not within section 3304.

(2) The register shall deny the application if the applica-
tion indicates that a personal representative has been appoi nted

in another county of this state or, except as provided in subsec-
tion (4), if it appears that this or another will of the decedent
has been the subject of a previous probate order.

(3) Awll that appears to have the required signatures and
that contains an attestation clause showi ng that requirenents of

executi on under section 2502 or 2506 have been net shall be
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probated without further proof. In other cases, the register may
assunme execution if the wll appears to have been properly exe-
cuted, or the register may accept a sworn statenent or affidavit
of a person having know edge of the circunstances of execution,
whet her or not the person was a wwtness to the wll.

(4) Informal probate of a wll that was previously probated
el sewhere may be granted at any tine upon witten application by
an interested person, together with deposit of an authenticated
copy of the will and of the statenment probating it fromthe
office or court where the will was first probated.

(5 Awll froma place that does not provide for probate of
awll after death and that is not eligible for probate under
subsection (1) may be probated in this state upon receipt by the
regi ster of a properly authenticated copy of the will and a prop-
erly authenticated certificate of its | egal custodian that the
copy filed is a true copy and that the will has becone operative
under the | aw of the other place.

Sec. 3304. The register shall deny an application for
informal probate if the probate relates to 1 or nore of a known
series of testanmentary instrunments, not including a will and 1 or
nore codicils to that will, the latest of which instrunents does
not expressly revoke the earlier.

Sec. 3305. If the register is not satisfied that a wll is
entitled to be probated in informal proceedi ngs because of fail-
ure to neet the requirenents of section 3303 or 3304 or for
anot her reason, the register may deny the application. A

regi ster's denial of informal probate is not an adjudication and
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does not preclude formal probate proceedings. |If the application
is denied, the register shall clearly state the reason for
deni al .

Sec. 3306. (1) Wthin 30 days after an informal probate is
granted, the applicant shall give witten information of the pro-
bate to the heirs, devisees, a person who demands it under sec-
tion 3205, and other interested persons. The applicant also
shall give information of the probate to the attorney general,
public adm nistration division, if the devisees under the wll
woul d not be entitled to share in the estate but for the terns of
the will and the decedent died w thout |eaving any known heirs.

(2) The information required by subsection (1) nust include
the applicant's nanme and address, the nanme and | ocation of the
court granting the informal probate, and the date of the
probate. The information nmust be delivered or sent by ordinary
mail to each person entitled to notice whose address is reason-
ably available to the applicant. There is no duty to give infor-
mation as required by this section if a personal representative
is appointed who is required to give the witten information
required by section 3705. An applicant's failure to give infor-
mation as required by this section is a breach of the applicant's
duty to a person entitled to notice, but does not affect the
validity of the probate.

Sec. 3307. (1) Upon receipt of an application for informal
appoi ntnment of a personal representative, other than a speci al
personal representative as provided in section 3614, and after

maki ng the determ nations required by section 3308, the register
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shal | appoint the applicant subject to qualification and
acceptance. |If the decedent was a nonresident, the register
shal | delay the order of appointnent until 30 days after the
deat h unl ess the personal representative appointed at the
decedent's domcile is the applicant or unless the decedent's
wll directs that the estate be subject to the laws of this
state.

(2) The personal representative's status and the powers and
duties pertaining to the office are fully established by informa
appoi ntnent. An appointnent, and the office of personal repre-
sentative created by the appointnent, is subject to term nation
as provided in sections 3608 to 3612, but is not subject to ret-
roacti ve vacation

Sec. 3308. (1) In informal appointnent proceedings, the
regi ster shall determ ne whether all of the followng are true:

(a) The application for the personal representative's infor-
mal appoi ntnment is conplete.

(b) The applicant has nade oath or affirmation that the
statenents contained in the application are true to the best of
the applicant's know edge and beli ef.

(c) The applicant appears fromthe application to be an
i nterested person.

(d) On the basis of the statenents in the application, venue
IS proper.

(e) Awll to which the requested appoi ntnent rel ates has
been formally or informally probated. This subdivision does not

apply to the appointnent of a special personal representative.
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(f) Fromthe statenents in the application, the person whose
appoi ntment is sought has priority to the appointnent or the
requi renents of section 3310 have been satisfied.

(2) Unless section 3612 controls, the register shall deny
the application if it indicates any of the foll ow ng:

(a) That a personal representative who has not filed a wit-
ten statenent of resignation as provided in section 3610 has been
appointed in this or another county of this state.

(b) That, unless the applicant is the domciliary personal
representative or his or her nom nee, the decedent was not dom -
ciled in this state and that a personal representative whose
appoi nt ment has not been term nated has been appointed by a court
in the state of domcile.

(c) That the other requirenents of this section are not

Sec. 3309. |If the register is not satisfied that a
requested i nformal appointnment of a personal representative
shoul d be made because of failure to neet the requirenments of
section 3307 or 3308, or for another reason, the register may
deny the application. A register's denial of informal appoint-
ment is not an adjudication and does not preclude appointnment in
formal proceedings. |If the application is denied, the register
shall clearly state the reason for denial.

Sec. 3310. The applicant shall give notice as described by
section 1401 of the applicant's intention to seek an appoi nt nent
informally to each person having a prior or equal right to an

appoi ntnent not waived in witing and filed with the court.
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Sec. 3311. If an application for informal appointnent
i ndi cates the exi stence of a possible unrevoked testanentary
instrunment that nmay relate to property subject to the | aws of
this state and that is not filed for probate in this court, the
regi ster shall deny the application.

PART 4
FORMAL TESTACY AND APPO NTMENT PROCEEDI NGS

Sec. 3401. (1) A formal testacy proceeding is litigation to
determ ne whether a decedent left a valid will. An interested
person may conmmence a formal testacy proceeding by filing 1 of
the fol |l ow ng:

(a) A petition described in section 3402(1) in which the
petitioner requests that after notice and hearing, the court
enter an order probating a wll.

(b) A petitionto set aside a wll's informal probate or to
prevent a will's informal probate that is the subject of a pend-
i ng application.

(c) A petition in accordance with section 3402(2) for an
order that the decedent died intestate.

(2) A petitioner may seek formal probate of a will w thout
regard to whether the same or a conflicting will has been infor-
mal |y probated. A formal testacy proceedi ng nmay, but need not,

i nvol ve a request for appointnment of a personal representative.

(3) During the pendency of a formal testacy proceeding, the
regi ster shall not act upon an application for informal probate
of a wll of the decedent or an application for informal

appoi ntment of a personal representative of the decedent.
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(4) Unless a petition in a formal testacy proceedi ng al so
requests confirmation of the previous informal appointnent, after
recei pt of notice of the commencenent of a fornmal probate pro-
ceedi ng, a previously appointed personal representative shal
refrain from exercising the power to nmake any further distribu-
tion of the estate during the pendency of the formal proceeding.
A petitioner who seeks the appointnment of a different personal
representative in a formal proceeding may al so request an order
restraining the acting personal representative from exercising
that office's powers and may request the appointnment of a speci al
personal representative. |In the absence of a request under this
subsection or if the request is denied, the commencenent of a
formal proceeding has no effect on the powers and duties of a
previ ously appoi nted personal representative other than those
relating to distribution.

Sec. 3402. (1) A petition for formal probate of a will or
for adjudication of intestacy with or w thout request for
appoi ntment of a personal representative nust be directed to the
court, nust request a judicial order after notice and hearing,
and nust contain the statenents required by this section. A
petition for formal probate of a will nust include all of the
fol | ow ng:

(a) Arequest for an order as to the testacy of the decedent
inrelation to a particular instrunent that may or may not have
been informally probated and a request for an order determ ning

t he decedent's heirs.

01006' 97 *



© 00 N oo 0o b~ W DN P

NN N NDNNNDNDRRRRR R R R B R
N o o b~ NP O O 0N 0o WDN P O

SB 209, As Passed Senate, March 4, 1997

162

(b) The statements required for an informal application
prescribed by section 3301(1)(a) and (b)(11) and (1in).

(c) A statenent as to whether the original of the decedent's
last will is in the court's possession or acconpanies the
petition. If the original will is not in the court's possession
or neither the original wll nor an authenticated copy of a wll
probated in another jurisdiction acconpanies the petition, the
petition nust also state the will's contents and shall indicate
that the will is lost, destroyed, or otherw se unavail abl e.

(2) A petition for adjudication of intestacy and appoi nt nent
of a personal representative in intestacy nust include all of the
fol |l ow ng:

(a) Arequest for a judicial finding and order that the
decedent left no will and determ ning the heirs.

(b) The statements required by section 3301(1)(a) and (d).

(c) A statenent indicating whether supervised adm nistration
is sought. A petition under this subsection may request an order
determ ning intestacy and heirs w thout requesting the appoint-
ment of a personal representative, in which case, the statenents
requi red by section 3301(1)(d)(11) may be omtted.

Sec. 3403. (1) Upon comrencenent of a formal testacy pro-
ceeding, the court shall fix a time and place of hearing. The
petitioner shall give notice in the manner prescribed by
section 1401 to each of the follow ng persons:

(a) The decedent's heirs.

(b) The devi sees and personal representatives naned in a

will that is being, or has been, probated or offered for inform
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or formal probate in the county, or that is known by the
petitioner to have been probated or offered for informal or
formal probate el sewhere.

(c) A personal representative of the decedent whose appoint-
ment has not been term nated.

(d) A person who has filed a demand for notice under
section 3205.

(e) The trustee of a trust described in section 7501(1) as
to which the decedent was settl or

(2) Notice may be given to other persons. In addition, the
petitioner shall give notice by publication to each unknown
person and to each known person whose address is unknown who has
an interest in the mtters being litigated. |If the proceedi ng
i nvol ves a request for appointnment of a personal representative
and it appears that the deceased died intestate without |eaving a

known heir, the petitioner shall give notice to the attorney gen-
eral, public adm nistration division.

(3) If it appears by the petition or otherwi se that the fact
of the decedent's death may be in doubt, or on the witten demand
of an interested person, a copy of the notice of the hearing on
the petition shall be sent by registered mail to the alleged
decedent at his or her |ast known address. The court shal
direct the petitioner to report the results of, or nmake and
report back concerning, a reasonably diligent search for the
al | eged decedent in any manner that nmay seem advi sabl e, including

by any of the follow ng nethods:
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(a) Inserting in 1 or nore suitable periodicals a notice
requesting information from anyone havi ng know edge of the
al | eged decedent's whereabouts.

(b) Notifying |law enforcenent officials and public welfare
agencies in appropriate locations of the alleged decedent's
di sappear ance.

(c) Engaging an investigator's services.

(4) The costs of a search conducted under subsection (3)
shal|l be paid by the petitioner if there is no adm nistration or
by the decedent's estate if there is adm nistration.

Sec. 3404. A party to a formal proceedi ng who opposes the
probate of a will for any reason shall state in his or her plead-
ings the party's objections to probate of the will.

Sec. 3405. (1) If a petition in a testacy proceeding is
unopposed, the court may either order probate or intestacy on the
strength of the pleadings if satisfied that the conditions of
section 3409 have been net or conduct a hearing in open court and
requi re proof of the matters necessary to support the order
sought .

(2) If evidence concerning execution of the will is neces-
sary, the affidavit or testinmony of 1 of the attesting w tnesses
to the instrunment is sufficient. |If the affidavit or testinony
of an attesting witness is not avail able, execution of the wll
may be proved by other evidence or affidavit. |If, after diligent
search and effort and after the signature of the testator is
identified, it appears that the whereabouts of the witnesses to a

w || cannot be ascertained and it appears on the face of the wll
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that the requirenments in this section for a valid wll have been
met, a presunption arises that the will was executed in all par-
ticulars as required by | aw

Sec. 3406. (1) If evidence concerning execution of an
attested will that is not self-proved is necessary in a contested
case, the testinony of at least 1 of the attesting wtnesses, if
within the state and if conpetent and able to testify, is
required. Due execution of an attested or unattested will may be
proved by ot her evidence.

(2) If awll is self-proved, conpliance with signature
requi renments for execution is conclusively presuned and ot her
requi renents of execution are presuned subject to rebuttal wth-
out the testinony of any witness upon filing the will and the
acknow edgnent and affidavits annexed or attached to the wll,
unl ess there is proof of fraud or forgery affecting the acknow -
edgnent or affidavit.

(3) If awtness is conpetent at the tinme he or she signs
the will, the witness's subsequent inconpetency from whatever
cause does not prevent admi ssion of the will to probate, if it is
ot herw se satisfactorily proved.

Sec. 3407. (1) Al of the following apply in a contested
case:

(a) A petitioner who seeks to establish intestacy has the
burden of establishing prima facie proof of death, venue, and
hei r shi p.

(b) A proponent of a will has the burden of establishing

prima facie proof of due execution in all cases and, if the
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proponent is also a petitioner, prima facie proof of death and
venue.

(c) Acontestant of a will has the burden of establishing
| ack of testanentary intent or capacity, undue influence, fraud,
duress, m stake, or revocation.

(d) A party has the ultimate burden of persuasion as to a
matter with respect to which the party has the initial burden of
pr oof .

(2) If awll is opposed by a petition for probate of a
later wll revoking the forner, the court shall first determ ne
whether the later will is entitled to probate. If a wll is
opposed by a petition for a declaration of intestacy, the court
shall first determ ne whether the will is entitled to probate.

Sec. 3408. This state's court shall accept as determ native
a final order of a court of another state determ ning testacy, or
the validity or construction of a will, made in a proceedi ng
involving notice to and an opportunity for contest by all inter-
ested persons if the order includes, or is based upon, a finding
that the decedent was domciled at death in the state where the
order was made.

Sec. 3409. (1) After the tine expires for any required
noti ce, upon proof of notice and after a hearing, if necessary,
if the court finds that the testator is dead and that venue is
proper, the court shall determ ne the decedent's domicile at
death, the decedent's heirs, and the decedent's state of

testacy. The petition shall be dism ssed or appropriate
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amendnent allowed if the court is not satisfied that the alleged
decedent is dead.

(2) Awll found to be valid and unrevoked shall be formally
probated. Term nation of a previous informal appointnent of a
personal representative, which may be appropriate in view of the
relief requested and findings, is governed by section 3612. A
will froma place that does not provide for probate of a wll
after death may be proved for probate in this state by a duly
authenticated certificate of its |legal custodian that the copy
introduced is a true copy and that the will is effective under
the I aw of the other place.

Sec. 3410. If 2 or nmore instruments are offered for probate

before a final order is entered in a formal testacy proceeding,
nore than 1 instrunent may be probated if neither expressly
revokes the other and neither contains provisions that work a
total revocation by inplication. If nore than 1 instrunent is
probated, the order shall indicate which provisions control in
respect to the nom nation of the personal representative, if
any. The order may, but need not, indicate how any provisions of
a particular instrunent are affected by another instrunent.
After a final order in a testacy proceedi ng has been entered, a
petition for probate of another instrunent of the decedent shal
not be entertained, except incident to a petition to vacate or
nodi fy a previous probate order and subject to the time limts of
section 3412.

Sec. 3411. |If it becones evident in the course of a fornal

testacy proceeding that, though 1 or nore instrunents are
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entitled to be probated, the decedent's estate is or may be
partially intestate, the court shall enter an order to that
effect.

Sec. 3412. (1) Subject to appeal and subject to vacation as
provided in this section and section 3413, a formal testacy order
under sections 3409 to 3411, including an order that the decedent
did not leave a valid wll and that determ nes heirs, is final as
to all persons with respect to all issues concerning the
decedent's estate that the court considered or m ght have consi d-
ered incident to its rendition relevant to the question of
whet her the decedent left a valid will and to the determ nation
of heirs, except that:

(a) The court shall entertain a petition for nodification or
vacation of its order and probate of another will of the decedent
if it is shown that the proponents of the later-offered will were
unaware of that will's existence at the time of the earlier pro-
ceeding, or were unaware and were given no notice of that earlier
proceedi ng, except by publication.

(b) If intestacy of all or part of the estate has been
ordered, the determ nation of the decedent's heirs may be recon-
sidered if it is shown that an individual was omtted fromthe
determ nation and that the omtted individual was unaware of his
or her relationship to the decedent, was unaware of the
decedent's death, or was not given notice of any proceedi ng con-
cerning the decedent's estate, except by publication.

(2) A petition for vacation filed under subsection (1) shal

be filed before the earlier of the followwng tine limts:
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(a) If a personal representative is appointed for the
estate, the tine of entry of an order approving final distribu-
tion of the estate or, if the estate is closed by statenent, 6
months after the filing of the closing statenent.

(b) Twelve nonths after the entry of the order sought to be
vacat ed.

(3) The order originally rendered in the testacy proceeding
may be nodified or vacated, if appropriate under the circum
stances, by the order of probate of the |later-offered will or the
order redetermning heirs.

(4) The finding of the fact of death is conclusive as to the
al | eged decedent only if notice of the hearing on the petition in
the formal testacy proceedi ng was sent by registered or certified
mai | addressed to the all eged decedent at his or her |ast known
address and the court finds that a search was nmade under section
3403(3).

(5) If the alleged decedent is not dead, even if notice was
sent and the search was nmade, the alleged decedent may recover
estate assets in the hands of the personal representative. |In
addition to any renedi es available to the all eged decedent by
reason of any fraud or intentional wongdoing, the alleged dece-
dent may recover any estate or its proceeds fromdistributees
that is in their hands, or the value of distributions received by
them to the extent that any recovery fromdistributees is equi-

table in view of all of the circunstances.
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Sec. 3413. For good cause shown, an order in a form
testacy proceeding may be nodified or vacated within the tine
al l oned for appeal.

Sec. 3414. (1) If an issue concerning the decedent's tes-
tacy is or may be involved, a formal proceeding for adjudication
regarding the priority or qualification of an individual who is
an applicant for appointnment as personal representative or who
was previously appointed personal representative in informal pro-
ceedings is governed by this section and section 3402. In other
cases, the petition must contain or adopt the statenments required
by section 3301(1)(a) and shall describe the question relating to
t he personal representative's priority or qualification that is
to be resol ved.

(2) If a formal proceedi ng precedes the appointnent of a
personal representative, the formal proceeding stays an inform
appoi nt nent proceeding that is pending or that is commenced after
the formal proceeding's comencenent. |[|f the formal proceeding
is commenced after the appointnment of a personal representative
and after the personal representative receives notice of the com
mencenent, the personal representative shall not exercise a power
of adm nistration except as necessary to preserve the estate or
unl ess the court orders otherw se.

(3) After notice to interested persons, including all per-
sons interested in the adm nistration of the estate as successors
under the applicable assunption concerning testacy, a previously
appoi nted personal representative, a person having or claimng

priority for appointnent as personal representative, and any
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ot her person described in section 3403(1) or (2), the court shal
determne who is entitled to appoi ntnment under section 3203, make
a proper appointnment, and, if appropriate, termnate a prior
appoi ntnent found to be i nproper as provided in cases of renoval
under section 3611.

Sec. 3415. Unl ess supervised adm nistration is sought and
ordered, each person interested in an estate, including a per-
sonal representative, whether appointed informally or after
notice, may nmake 1 or nore independent requests to the court so
that a question or assunption relating to the estate, including
the status of an estate as testate or intestate, a matter rel at-
ing to 1 or nore clains, a disputed title, an account of a per-
sonal representative, and distribution, may be resol ved or estab-
i shed by adjudication after notice w thout necessarily subject-
ing the estate to the necessity of a judicial order in regard to
other or further questions or assunptions.

PART 5
SUPERVI SED ADM NI STRATI ON

Sec. 3501. (1) Supervised admnistration is a single in rem
proceedi ng to secure conplete adm nistration and settlenent of a
decedent's estate under the court's continuing authority that
extends until entry of an order approving estate distribution and
di scharging the personal representative or other order term nat-
ing the proceeding.

(2) A supervised personal representative is responsible to

the court, as well as to the interested parties, and is subject
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to directions concerning the estate made by the court on its own
notion or on the notion of an interested party.

(3) Except as otherwise provided in this part or as other-
w se ordered by the court, a supervised personal representative
has the sane duties and powers as a personal representative who
IS not supervised.

Sec. 3502. (1) Any interested person or a personal repre-
sentative may file a petition for supervised adm nistration at
any tinme, or a petition for supervised adm nistration may be
joined with a petition in a formal testacy or appoi ntnent
pr oceedi ng.

(2) If a decedent's testacy or a personal representative's
priority and qualification have not been previously adjudicated,
a petition for supervised adm nistration shall include the mat-
ters required of a petition in a formal testacy proceedi ng, and
the notice requirenments and procedures applicable to a fornal
testacy proceeding apply. |If not previously adjudicated, the
court shall adjudicate the decedent's testacy and questions
relating to the personal representative's priority and qualifica-
tions in any case involving a request for supervised adm nistra-
tion, even though the request for supervised adm nistration may
be deni ed.

(3) After notice to interested persons, the court shal
order supervised adm nistration of a decedent's estate in any of
the foll ow ng circunstances:

(a) If the decedent's wll directs supervised

adm ni stration, the court shall order supervised adm nistration
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unl ess the court finds that circunstances bearing on the need for
supervi sed adm ni strati on have changed since the execution of the
will and that supervised adm nistration is not necessary.

(b) If the decedent's will directs unsupervised adm ni stra-
tion, the court shall only order supervised admnistration on a
finding that it is necessary for protection of persons interested
in the estate.

(c) In other cases, the court shall order supervised adm n-
istration if the court finds that supervised admnistration is
necessary under the circunstances.

Sec. 3503. (1) The pendency of a proceeding for supervised
adm ni stration of a decedent's estate stays action on a pending
informal application or an informal application filed after com
mencenent of the proceeding for supervised adm nistration.

(2) If awll has been previously probated in informal pro-
ceedings, the filing of a petition for supervised adm nistration
has the sanme effect as a formal testacy proceedi ng under
section 3401.

(3) After receipt of notice of the filing of a supervised
adm ni stration petition, a personal representative who has been
previ ously appointed shall not exercise the power to distribute
the estate. The filing of such a petition does not affect the
personal representative's other powers and duties unless the
court restricts the exercise of any of those powers and duties
pending full hearing on the petition.

Sec. 3504. Unless restricted by the court, a supervised

personal representative has, without an interimorder approving
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exercise of a power, all the powers of a personal representative
under this act, but shall not exercise the power to nake a dis-
tribution of the estate without prior court order. Any other
restriction on a supervised personal representative's power that
the court orders nust be endorsed on the letters of appointnent.
Unl ess a power is endorsed as provided in this section, the power
is ineffective as to persons dealing in good faith with the per-
sonal representative.

Sec. 3505. Unless otherw se ordered by the court, super-
vised adm nistration is termnated by an order in accordance with
time restrictions, notices, and contents of orders prescribed for
proceedi ngs under section 31001. The court may issue an interim
order approving or directing a partial distribution or granting
other relief at any tinme during the pendency of a supervised
adm nistration on the petition of the personal representative or
an interested person.

PART 6
PERSONAL REPRESENTATI VE AND APPO NTMENT, CONTRCL, AND
TERM NATI ON OF AUTHORI TY

Sec. 3601. (1) Prior to receiving letters, a personal rep-
resentative shall qualify by filing with the appointing court any
requi red bond and a statenent of acceptance of the duties of the
of fice.

(2) Infiling the statenent of acceptance, the personal rep-
resentative may exclude fromthe scope of the persona
representative's responsibility, for a period not to exceed 3

nmont hs, real estate or an ownership interest in a business entity
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if the personal representative reasonably believes the real
estate or other property owned by the business entity is or may
be contam nated by a hazardous substance, or is or has been used
for any activity directly or indirectly involving a hazardous
substance, that could result in liability to the estate or other-
wi se inpair the value of property held in the estate. The per-
sonal representative nust identify the real estate or ownership
i nterest being excluded and shall specify the tinme period of
excl usi on.

(3) If the personal representative identifies excluded prop-
erty under subsection (2), the personal representative' s respon-
sibilities extend to the excluded property at the end of the
excl usi on period or upon the personal representative's notice to
the court of acceptance of that property, unless, before the end
of the exclusion period, the personal representative requests the
court to appoint a special personal representative wth respect
to the excluded property or to exercise admnistrative authority
over the excluded property by direct judicial order.

(4) I'n response to a request by the general personal repre-
sentative under subsection (3), the court may do either of the
fol | ow ng:

(a) Appoint a special personal representative with the duty
and authority to collect and manage t he excluded property, but
only to the extent necessary for proper settlenent of the estate
and to preserve, account with respect to, and distribute or oth-
erwi se di spose of the excluded property as directed by the

general personal representative or other court order.
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(b) Directly adm nister the excluded property by judicia
orders w thout the appointnment of a personal representative with
respect to the property.

Sec. 3602. By accepting appointnent, a personal representa-
tive submts personally to the court's jurisdiction in a proceed-
ing relating to the estate that may be instituted by an inter-
ested person. The interested person instituting the proceeding
nmust give notice of the proceeding to the personal representative
by personal service or by ordinary first-class mail nailed to the
personal representative's address as stated in the application or
petition for appointnent, or as otherwi se reported to the court,
and if different, to the personal representative's address as
then known to the interested person.

Sec. 3603. (1) A bond is not required of a personal repre-
sentative appointed in informal proceedings, except in any of the
foll ow ng circunstances:

(a) A special personal representative is appointed.

(b) The personal representative is appointed to adm nister
an estate under a will containing an express requirenent of
bond.

(c) Bond is required under section 3605.

(2) Except as otherwi se provided in this subsection, in a
formal proceeding, the court nay order bond at the tine of the
personal representative's appointnent. The court shall not order
bond of the personal representative in the formal proceeding if
the will relieves the personal representative of bond, unless an

interested party requests bond and the court is satisfied that
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bond is desirable. If awill in a formal proceeding requires
bond, bond may be di spensed with if the court determnes it is
unnecessary.

(3) Bond is not required of a personal representative who
deposits, as provided by statute, cash or collateral with an
agency of this state to secure performance of the fiduciary
duti es.

Sec. 3604. If bond is required and the provisions of the
will or order do not specify the amount, unless stated in the
person's application or petition, a person qualifying shall file
a statement under oath with the register indicating the person's
best estimate of the value of the decedent's personal estate and
of the incone expected fromthe personal and real estate during
t he next year, and shall execute and file a bond with the regis-
ter, or give other suitable security, in an anount not |ess than
the estimate. The register shall determne that the bond is duly
executed by a corporate surety, or 1 or nore individual sureties
whose performance is secured by pl edge of personal property,
nortgage on real property, or other adequate security. The reg-
ister may permt the anmount of the bond to be reduced by the
val ue of estate property deposited with a donestic financial
institution, as defined in section 6201, in a manner that pre-
vents the property's unauthorized disposition. On petition of
t he personal representative or another interested person or on
the court's own notion, the court may excuse a requirenent of

bond, increase or reduce the anount of the bond, release
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sureties, or permt the substitution of another bond with the
same or different sureties.

Sec. 3605. A person apparently having an interest in the
estate worth in excess of $2,500.00 or a creditor having a claim
agai nst the estate in excess of $2,500.00 may make a witten
demand that a personal representative give bond. The demand nust
be filed with the register, and if appointnent and qualification
have occurred, a copy nust be nmailed to the personal
representative. Upon filing of the demand, bond is required, but
the requirenent ceases if the person demandi ng bond ceases to be
interested in the estate or if bond is excused as provided in
section 3603 or 3604. After receipt of notice and until the
filing of the bond or cessation of the requirenent of bond, the
personal representative shall refrain from exercising any powers
of the fiduciary office except as necessary to preserve the
estate. Failure of the personal representative to neet a
requi renent of bond by giving suitable bond within 30 days after
recei pt of notice is cause for renoval and appoi ntnment of a suc-
cessor personal representative.

Sec. 3606. The follow ng requirenments and provisions apply
to a bond required by this part:

(a) A bond shall nane the state of M chigan as obligee for
the benefit of the persons interested in the estate and shall be
condi tioned upon the faithful discharge by the fiduciary of al
duties according to | aw.

(b) Unless otherwi se provided by the terns of the approved

bond, sureties are jointly and severally liable with the personal
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representative and with each other. The address of sureties
shall be stated in the bond.

(c) By executing an approved bond of a personal representa-
tive, the surety consents to the jurisdiction of the court that
issues letters to the primary obligor in a proceedi ng pertaining
to the personal representative's fiduciary duties and nam ng the
surety as a party. The petitioner shall notify a surety of a
proceedi ng by personal service or by registered or certified nai
to the surety's address as listed with the court where the bond
is filed and to the surety's address as then known to the
petitioner.

(d) On petition of a successor personal representative,
anot her personal representative of the sane decedent, or an
interested person, a proceeding in the court may be initiated
agai nst a surety for breach of the obligation of the personal
representative's bond. If a fiduciary fails to performa duty or
performa duty properly, the court may order a surety to perform
an act the fiduciary should have perforned or to correct an act
the fiduciary performed inproperly.

(e) The personal representative's bond is not void after the
first recovery but may be proceeded against fromtinme to tine
until the whole penalty is exhaust ed.

(f) An action or proceeding shall not be comrenced agai nst
the surety on a matter as to which an action or proceedi ng
against the primary obligor is barred by adjudication or

limtation.
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Sec. 3607. (1) On petition of a person who appears to be an
interested person or acting on the court's own notion, the court,
by tenporary order, may restrain a personal representative from
performng a specified act of adm nistration, disbursenent, or
distribution, or fromexercising a power or discharging a duty of
the personal representative's office, or may make anot her order
to secure proper perfornmance of the personal representative's
duty, if it appears to the court that the personal representative
ot herwi se nmay take sone action that woul d jeopardi ze unreasonably
the interest of the petitioner or of sone other interested
person. A person with whomthe personal representative may
transact business may be nmade a party.

(2) The court shall set a hearing date for a matter
described in subsection (1), which hearing date shall be not nore
than 10 days after the date of the issuance of the tenporary
order, unless the parties agree otherwise. Notice shall be given
as the court directs to the personal representative, to the per-
sonal representative's attorney of record, if any, and to any
parti es nanmed defendant in the petition.

Sec. 3608. Term nation of appointnent of a personal repre-
sentative occurs as provided in sections 3609 to 3612.

Term nation ends the right and power pertaining to the office of
personal representative as conferred by this act or a wll,
except that a personal representative, at any tinme before distri-
bution or until restrained or enjoined by court order, may per-
forman act necessary to protect the estate and may deliver

property to a successor personal representative. Term nation
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does not discharge a personal representative fromliability for a
transaction or om ssion occurring before termnation, or relieve
t he personal representative of the duty to preserve property
subject to the personal representative's control, and to account
for and deliver that property. Term nation does not affect the
court's jurisdiction over the personal representative, but does
term nate the personal representative's authority to represent
the estate in a pending or future proceedi ng.

Sec. 3609. The personal representative's death or a
conservator's appointnent for the personal representative's
estate term nates the appointnment of that individual. Until
appoi ntnent and qualification of a successor or special personal
representative to replace the deceased or protected personal rep-
resentative, the personal representative of the estate of the
deceased or conservator of the protected personal representative
has the duty to protect the estate possessed and bei ng adm ni s-
tered by the decedent or ward at the tine the appointnment term -
nates, has the power to perform acts necessary for that protec-
tion, and shall account for and deliver the estate property to a
successor or special personal representative upon the successor's
appoi ntnent and qualification.

Sec. 3610. (1) A personal representative's appointnment ter-
mnates 1 year after the filing of a closing statenent as pro-
vided in section 31004.

(2) A personal representative's appointnent term nates when
the court enters an order closing an estate as provided in
section 31002 or 31003.
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(3) After giving at least 15 days' witten notice to known
i nterested persons, a personal representative may resign by
filing a witten statenment of resignation with the register. If
no one applies or petitions for appointnment of a successor per-
sonal representative within the tine indicated in the notice, the
filed statenent of resignation is ineffective as a term nati on of
appointnment and is effective only upon the appoi ntnment and quali -
fication of a successor personal representative and delivery of
the estate property to the successor personal representative.

Sec. 3611. (1) An interested person may petition for
removal of a personal representative for cause at any tinme. Upon
filing of the petition, the court shall fix a tinme and place for
hearing. The petitioner shall give notice to the personal repre-
sentative and to other persons as the court orders. Except as
ot herwi se ordered under section 3607, after receipt of notice of
renmoval proceedi ngs, the personal representative shall not act
except to account, to correct mal adm nistration, or preserve the
estate. If renoval is ordered, the court shall also direct by
order the disposition of the property remaining in the name of,
or under the control of, the personal representative being
renoved

(2) The court may renove a personal representative under any
of the follow ng circunstances:

(a) Renmpval is in the best interests of the estate.

(b) It is shown that the personal representative or the

person who sought the personal representative' s appoi ntnent
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intentionally msrepresented material facts in a proceeding
| eading to the appointnment.

(c) The personal representative did any of the follow ng:

(1) Disregarded a court order

(11) Becane incapable of discharging the duties of office.

(111) M smanaged the estate.

(iv) Failed to performa duty pertaining to the office.

(3) Unless the decedent's will directs otherw se, a personal
representative appointed at the decedent's domcile, incident to
securing appoi ntnment of an ancillary personal representative, may
obtai n renoval of another who was appoi nted personal representa-
tive in this state to admnister in state assets.

Sec. 3612. Except as otherwi se ordered in fornmal proceed-
ings, the probate of a will after the appointnent of a personal
representative in intestacy or under a wll that is superseded by
formal probate of another will, or the vacation of an infornal
probate of a will after the appointnment of the personal represen-
tative under that will, does not term nate the persona
representative' s appoi ntnment, although the personal
representative's powers may be reduced as provided in section
3401. Term nation occurs upon appointnment in informal or forma
appoi nt nent proceedi ngs of a person entitled to appoi ntment under
the | ater assunption concerning testacy. |f no request for new
appointment is made within 30 days after expiration of tinme for
appeal fromthe order in formal testacy proceedings, or fromthe
i nformal probate, changing the assunption concerning testacy, the

previ ously appoi nted personal representative upon request may be
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appoi nted personal representative under the subsequently probated
will, or as in intestacy as the case may be.

Sec. 3613. The appointnent of a personal representative to
succeed a personal representative whose appointnent is term nated
is governed by parts 3 and 4 of this article. After appointnent
and qualification, a successor personal representative nust be
substituted in all actions and proceedings in which the fornmer
personal representative was a party. A notice, process, or claim
that was given or served upon the term nated personal representa-
tive need not be given to or served upon the successor personal
representative in order to preserve a position or right the
person that gave the notice or filed the claimmy have obtained
or preserved wwth reference to the forner personal
representative. Except as the court otherw se orders, the suc-
cessor personal representative has the powers and duties in
respect to the continued adm nistration that the fornmer personal
representative would have had if the appoi ntnment had not been
t erm nat ed.

Sec. 3614. A special personal representative nay be
appointed in any of the follow ng circunstances:

(a) Informally by the register on the application of an
interested person if necessary to protect the estate of a dece-
dent before the appointnent of a general personal representative
or if a prior appointnent is termnated as provided in
section 3609.

(b) By the court on its own notion or in a formal proceeding
by court order on the petition of an interested person if in
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ei ther case, after notice and hearing, the court finds that the
appoi ntnment is necessary to preserve the estate or to secure its
proper adm nistration, including its admnistration in circum
stances in which a general personal representative cannot or
should not act. |If it appears to the court that an energency
exi sts, the court may order the appointnment w thout notice.

Sec. 3615. (1) If a special personal representative is to
be appoi nted pending the probate of a will that is the subject of
a pending application or petition for probate, the person naned
personal representative in the will shall be appointed as the
speci al personal representative, if available and qualifi ed.

(2) I'n any other case, the court may appoi nt any proper
person as special personal representative.

Sec. 3616. A special personal representative appointed by
the register in informal proceedings as provided in section 3614
has the duty to collect and nmanage the estate property, to pre-
serve and account for the property, and to deliver the property
to the general personal representative upon qualification. This
speci al personal representative has the power of a personal rep-
resentative under this act necessary to performhis or her
duti es.

Sec. 3617. A special personal representative appoi nted by
order of the court in a formal proceeding has a general personal
representative's power except as limted in the appoi ntnent and
duties as prescribed in the order. The appointnent may be for a
specified tinme, to performparticular acts, or on other terns as

the court directs.
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Sec. 3618. A special personal representative's appoi ntnent
termnates in accordance with the provisions of the order of
appoi ntment or on the appointnment of a general personal
representative. |In any other case, a special personal
representative's appointnment is subject to termnation as pro-
vided in sections 3608 to 3612.

PART 7
DUTI ES AND PONERS OF PERSONAL REPRESENTATI VES

Sec. 3701. A personal representative's duties and powers
conmence upon appointnent. A personal representative's powers
relate back in time to give acts by the person appointed that are
beneficial to the estate occurring before appointnent the sane
effect as those occurring after appointnent. Before or after
appoi ntnent, a person named as personal representative in a wll
may carry out the decedent's witten instructions relating to the
decedent's body, funeral, and burial arrangenents. A personal
representative may ratify and accept an act on behalf of the
estate done by another if the act would have been proper for a
personal representative.

Sec. 3702. A person to whomgeneral letters are issued
first has exclusive authority under the letters until the
appointment is termnated or nodified. |If, through error, gen-
eral letters are afterwards issued to another person, the first
appoi nted representative nay recover estate property in the hands
of the representative subsequently appointed, but the acts of the
|atter done in good faith before notice of the first letters are

not void for want of validity of appointnent.
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Sec. 3703. (1) A personal representative is a fiduciary who
shal | observe the standard of care applicable to a trustee as
descri bed by section 7302. A personal representative is under a
duty to settle and distribute the decedent's estate in accordance
with the ternms of a probated and effective will and this act, and
as expeditiously and efficiently as is consistent with the best
interests of the estate. The personal representative shall use
the authority conferred by this act, the terns of the will, if
any, and an order in a proceeding to which the personal represen-
tative is party for the best interests of claimnts whose cl ains
have been all owed and of successors to the estate.

(2) A personal representative shall not be surcharged for
acts of admnistration or distribution if the conduct in question
was aut horized at the tine. Subject to other obligations of
adm nistration, an informally probated will is authority to
adm nister and distribute the estate according to the will's
terms. \Whether issued in an informal or formal proceeding, an
order of appointnment of a personal representative is authority to
distribute apparently intestate property to the decedent's heirs
if, at the tinme of distribution, the personal representative is
not aware of a pending testacy proceeding, a proceeding to vacate
an order entered in an earlier testacy proceeding, a formal pro-
ceedi ng questioning the personal representative' s appoi ntnment or
fitness to continue, or a supervised adm nistration proceedi ng.
Nothing in this section affects the personal representative's
duty to admnister and distribute the estate in accordance with

the rights of a claimant whose claimhas been all owed, the
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surviving spouse, a mnor or dependent child, or a pretermtted
child of the decedent as described el sewhere in this act.

(3) Except as to a proceeding that does not survive the
decedent's death, a personal representative of a decedent dom -
ciled in this state at death has the sane standing to sue and be
sued in the courts of this state and the courts of another juris-
diction as the decedent had imediately prior to death.

(4) The personal representative shall keep each presunptive
distributee informed of the estate settlenent. Until a
beneficiary's share is fully distributed, the personal represen-
tative shall annually, and upon conpletion of the estate settle-
ment, account to each beneficiary by supplying a statenent of the
activities of the estate and of the personal representative,
specifying all receipts and di sbursenents and identifying prop-
erty belonging to the estate.

Sec. 3704. A personal representative shall proceed expedi -
tiously with the settlenent and distribution of a decedent's
estate and, except as otherw se specified or ordered in regard to
a supervi sed personal representative, do so w thout adjudication,
order, or direction of the court. However, the personal repre-
sentative may invoke the court's jurisdiction in a proceeding
authorized by this act to resolve a question concerning the
estate or its adm nistration

Sec. 3705. (1) Not later than 30 days after a personal
representative's appointnment or other tine specified by court
rule, the personal representative, except a special personal

representative, shall give notice of the appointnment to the
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decedent's heirs and devi sees, except those who have executed a
witten waiver of notice, including, if there has been no forma
testacy proceeding and if the personal representative is
appoi nted on the assunption that the decedent died intestate, the
devisees in a will nentioned in the application for appointnent
of a personal representative and to the trustee of a trust
described in section 7501(1) as to which the decedent was
settlor. The personal representative shall give the notice by
personal service or by ordinary first-class mail to each person
required to receive notice under this subsection whose address is
reasonably available to the personal representative. However,
t he personal representative is not required to notify a person
who was adjudicated in a prior formal testacy proceeding to have
no interest in the estate. The notice required under this sec-
tion must be in a formapproved by the suprenme court and nust
include all of the follow ng information:

(a) That the court will not supervise the personal
representative. This statenent shall not be included if the
appoi ntnent is made in a supervised proceedi ng under part 5 of
this article.

(b) That, unless a person files a witten objection to the
appoi ntment of the person naned as personal representative in the
notice or files a demand that bond or higher bond be posted, the
person naned in the notice is the personal representative wthout
bond or with bond in the amount shown in the notice. This state-
ment shall not be included if the personal representative is

appointed in a formal appoi ntment proceedi ng.
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(c) The nane and address of the person appointed as the
estate's personal representative.

(d) That, during the course of adm nistering the estate, the
personal representative nmust provide all interested persons with
all of the follow ng:

(1) A copy of the petition for the personal representative's
appoi ntnent and a copy of the will, if any, with the notice.

(11) A copy of the inventory.

(nimm) A copy of the settlenent petition or of the closing
statement .

(e) That an interested party may petition the court for a
court hearing on any matter at any tinme during the estate's
adm ni strati on.

(f) That federal and M chigan estate taxes, if any, nust be
paid within 9 nonths after the date of the decedent's death or
another tine period specified by law, to avoid penalties.

(g) That, if the estate is not settled within 12 nonths
after the personal representative's appointnent, within 30 days
after the anniversary of the appointnent, the personal represen-
tative nust file with the court and send to each interested
person a notice that the estate remains under adm nistration and
must specify the reason for the continuation of settl enent
proceedings. |If such a notice is not received, an interested
person may petition the court for a hearing on the necessity for
continued adm ni stration or for closure of the estate.

(h) The identity and |ocation of the court where papers

relating to the estate are on file.
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(2) The personal representative's failure to give the
information required by subsection (1) is a breach of the per-
sonal representative's duty to the persons concerned, but does
not affect the validity of the personal representative's appoint-
ment, powers, or other duties. A personal representative may
i nform ot her persons of the appointnment by delivery or ordinary
first-class mail.

(3) A personal representative shall also give notice that
i ncludes the information described in subsection (1) to the
attorney general, public adm nistration division, under any of
the foll ow ng circunstances:

(a) It appears fromthe petition that the decedent died
intestate wi thout |eaving a known heir.

(b) I'n the adm nistration of an intestate estate, it appears
that the decedent did not |eave a known heir.

(c) I'n the admnistration of a testate estate, it appears
t hat devi sees of the purported will would not be entitled to
share in the estate but for the ternms of the will and that the
decedent died without |eaving a known heir.

(4) If notice is required to be given to the attorney gen-
eral under subsection (3), the attorney general, representing the
state, has all the rights of an heir to be heard and to contest
the validity of a claim the appointnment of a personal represen-
tative, an action of the personal representative, an order, an
appoi ntnent, or an instrunent purporting to be a decedent's con-
tract or will, and has all the rights granted or accruing to an

heir, representative, or creditor by a lawrelating to the
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settlenment of a testate or intestate estate in court, or by way
of rehearing or appeal.

(5) Wthin 30 days after the personal representative's
appoi ntnent or another tine specified by court rule, the personal
representative, except a special personal representative, shal
notify the decedent's surviving spouse, if any, of the spouse's
right to election under part 2 of article Il and of the tine
wi thin which the election nust be exercised.

Sec. 3706. (1) Wthin 3 nonths after appointnent or other
time specified by court rule, a personal representative, who is
not a special personal representative or a successor to another
representative who has previously discharged this duty, shal
prepare an inventory of property owned by the decedent at the
time of death, listing it with reasonable detail, and indicating
as to each listed item its fair market value as of the date of
the decedent's death, and the type and anmount of an encunbrance
that may exist with reference to each listed item

(2) The personal representative shall send a copy of the
inventory to all presunptive distributees and to all other inter-
ested persons who request it, and may also file the original of
the inventory with the court. The personal representative shal
submt to the court on a tinely basis information necessary to
cal cul ate the probate inventory fee.

Sec. 3707. The personal representative may enploy a quali -
fied and disinterested appraiser to assist in ascertaining the
fair market value as of the date of the decedent's death of

property, the value of which may be subject to reasonabl e doubt.
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Di fferent persons nay be enployed to appraise different kinds of
property included in the estate. Each appraiser's nanme and
address shall be indicated on the inventory with the item or
itenms he or she apprai sed.

Sec. 3708. If property not included in the original inven-
tory comes to the knowl edge of a personal representative or if
t he personal representative |learns that the value or description
indicated in the original inventory for an itemis erroneous or
m sl eadi ng, the personal representative shall nake a suppl enen-
tary inventory or appraisal show ng the market value as of the
date of the decedent's death of the newitemor the revised
mar ket val ue or description, and showi ng the apprai ser or other
data relied upon, if any. The personal representative shall fur-
ni sh copies or information of the supplenentary inventory to per-
sons interested in the new information, and shall file it with
the court if the original inventory was filed or submt the
information contained in the supplenental inventory to the court
for recalculation of the probate inventory fee.

Sec. 3709. Except as otherw se provided by a decedent's
will or by this section, a personal representative has a right
to, and if necessary for purposes of adm nistration, shall take
possession or control of, the decedent's property, except that
real property or tangible personal property may be left with or
surrendered to the person presunptively entitled to that property
unless or until, in the personal representative's judgnent, pos-
session of the property wll be necessary for purposes of

adm nistration. A personal representative's request for delivery
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of property possessed by an heir or devisee is conclusive
evi dence, in an action against the heir or devisee for possession
of that property, that the possession of the property by the per-
sonal representative is necessary for purposes of
adm ni stration. The personal representative shall pay taxes on,
and take all steps reasonably necessary for the managenent, pro-
tection, and preservation of, the estate in the personal
representative's possession. The personal representative nmay
mai ntain an action to recover possession of, or to determ ne the
title to, property.

Sec. 3710. The property liable for the paynent of unsecured
debts of a decedent includes all property transferred by the
decedent by any neans that is in |law void or voi dabl e as agai nst
the decedent's creditors, and subject to prior liens, the right
to recover this property, so far as necessary for the paynent of
t he decedent's unsecured debts, is exclusively in the personal
representative.

Sec. 3711. Until term nation of the appointnent, a personal
representative has the sane power over the title to estate prop-
erty that an absol ute owner would have, in trust, however, for
the benefit of creditors or others interested in the estate.

This power may be exercised w thout notice, hearing, or court
order.

Sec. 3712. |If the exercise or failure to exercise a power
concerning the estate is inproper, the personal representative is
liable to interested persons for damage or |oss resulting from

breach of fiduciary duty to the sanme extent as a trustee of an
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express trust. The right of purchasers and others dealing with a
personal representative shall be determ ned as provided in sec-
tions 3713 and 3714.

Sec. 3713. A sale or encunbrance to the personal represen-
tative, the personal representative's spouse, agent, or attorney,
or a corporation or trust in which the personal representative
has a substantial beneficial interest, or a transaction that is
affected by a substantial conflict of interest on the part of the
personal representative, is voidable by an interested person
except a person who consents after fair disclosure, unless any of
the followng are true:

(a) The will or a contract entered into by the decedent
expressly authorized the transaction.

(b) The transaction is approved by the court after notice to
i nterested persons.

(c) The transaction is otherw se permtted by statute.

Sec. 3714. (1) A person who in good faith either assists a
personal representative or deals with the personal representative
for value is protected as if the personal representative properly
exercised a power. The fact that a person know ngly deals with a
personal representative does not alone require the person to
inquire into the exi stence of a power or the propriety of its
exerci se.

(2) Except for restrictions on powers of supervised personal
representatives that are endorsed on letters as provided in sec-

tion 3504, a provisionin awll or court order purporting to
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limt a personal representative's power is not effective except
as to a person with actual know edge of the limt.

(3) A person is not bound to see to the proper application
of estate property paid or delivered to a personal
representative.

(4) The protection under this section extends to instances
in which a procedural irregularity or jurisdictional defect
occurs in a proceeding leading to the issuance of letters,
including a case in which the alleged decedent is found to be
alive. The protection under this section does not substitute for
the protection provided by a conparable provision of |law rel ating
to a coomercial transaction or a law sinplifying a transfer of
securities by a fiduciary. Nothing in this section discharges a
lien for transfer taxes that nmay affect title to estate
property.

Sec. 3715. Except as restricted or otherw se provi ded by
the will or by an order in a fornmal proceeding, and subject to
the priorities stated in section 3902, a personal representative,
acting reasonably for the benefit of interested persons, may
properly do any of the follow ng:

(a) Retain property owned by the decedent pending distribu-
tion or liquidation including property in which the personal rep-
resentative is personally interested or that is otherw se
i nproper for trust investnent.

(b) Receive property froma fiduciary or another source.

(c) Perform conprom se, or refuse performance of a contract

of the decedent that continues as an estate obligation, as the
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personal representative determ nes under the circunstances. |If
the contract is for a conveyance of land and requires the giving
of warranties, the personal representative shall include in the
deed or other instrument of conveyance the required warranties.
The warranties are binding on the estate as though the decedent
made them but do not bind the personal representative except in a
fiduciary capacity. |In performng an enforceable contract by the
decedent to convey or |ease |and, the personal representative,
anong ot her possible courses of action, may do any of the
fol |l ow ng:

(1) Execute and deliver a deed of conveyance for cash pay-
ment of the amount remaining due or for the purchaser's note for
t he amount remai ni ng due secured by a nortgage on the | and.

(1m) Deliver a deed in escrow with directions that the pro-
ceeds, when paid in accordance with the escrow agreenent, be paid
to the decedent's successors, as designated in the escrow
agr eenent .

(d) If, in the judgnent of the personal representative, the
decedent woul d have wanted the pl edge satisfied under the circum
stances, satisfy a witten charitable pledge of the decedent
irrespective of whether the pledge constitutes a binding obliga-
tion of the decedent or is properly presented as a claim

(e) If funds are not needed to neet a debt or expenses cur-
rently payable and are not imedi ately distributable, deposit or
invest liquid assets of the estate, including funds received from
the sale of other property in accordance with the M chi gan

prudent investor rule.
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(f) Acquire or dispose of property, including land in this
or another state, for cash or on credit, at public or private
sal e; and manage, devel op, inprove, exchange, partition, change
the character of, or abandon estate property.

(g) Make an ordinary or extraordinary repair or alteration
in a building or other structure, denolish an inprovenent, or
raze an existing or erect a new party wall or building.

(h) Subdivide, develop, or dedicate |and to public use, make
or obtain the vacation of a plat or adjust a boundary, adjust a
di fference in valuation on exchange or partition by giving or
recei ving consideration, or dedicate an easenent to public use
wi t hout consi derati on.

(i) Enter into a |l ease as |l essor or |essee for any purpose,
with or without an option to purchase or renew, for a termwthin
or extendi ng beyond the period of adm nistration.

(j) Enter into a | ease or arrangenent for exploration and
removal of mnerals or another natural resource, or enter into a
pooling or unitization agreenent.

(k) Abandon property when, in the opinion of the personal
representative, it is valueless, or is so encunbered or in such a
condition as to be of no benefit to the estate.

(1) Vote stocks or another security in person or by general
or limted proxy.

(m Pay a call, assessnent, or another anount chargeable or
accrui ng agai nst or on account of a security, unless barred by a

provision relating to clains.
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(n) Hold a security in the nane of a nom nee or in other
formw thout disclosure of the estate's interest. However, the
personal representative is liable for an act of the nomnee in
connection wth the security so held.

(o) Insure the estate property agai nst damage, |oss, and
liability and insure the personal representative against liabil-
ity as to third persons.

(p) Borrow noney with or without security to be repaid from
the estate property or otherw se, and advance noney for the
estate's protection.

(q) Effect a fair and reasonable conprom se with a debtor or
obligor, or extend, renew, or in any manner nodify the terns of
an obligation owng to the estate. |If the personal representa-
tive holds a nortgage, pledge, or other |ien upon another
person's property, the personal representative may, in |ieu of
forecl osure, accept a conveyance or transfer of encunbered prop-
erty fromthe property's owner in satisfaction of the indebted-
ness secured by lien.

(r) Pay a tax, an assessnent, the personal representative's
conpensati on, or another expense incident to the estate's
adm ni strati on.

(s) Sell or exercise a stock subscription or conversion
right.

(t) Consent, directly or through a commttee or other agent,
to the reorgani zation, consolidation, merger, dissolution, or

iquidation of a corporation or other business enterprise.
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(u) Allocate itens of income or expense to either estate
i ncome or principal, as permtted or provided by | aw

(v) Enploy, and pay reasonabl e conpensation for services
performed by, a person, including, but not limted to, an attor-
ney, auditor, investnent advisor, or agent, even if the person is
associated with the personal representative, to advise or assist
the personal representative in the perfornmance of adm nistrative
duties; act on such a person's recomendati ons w t hout indepen-
dent investigation; and instead of acting personally, enploy 1 or
nore agents to performan act of adm nistration, whether or not
di scretionary.

(w) Prosecute or defend a claimor proceeding in any juris-
diction for the protection of the estate and of the personal rep-
resentative in the performance of the personal representative's
duti es.

(x) Sell, nortgage, or |ease estate property or an interest
in estate property for cash, credit, or part cash and part
credit, and with or without security for unpaid bal ances.

(y) Continue a business or venture in which the decedent was
engaged at the tinme of death as a sole proprietor or a general
partner, including continuation as a general partner by a per-
sonal representative that is a corporation in any of the follow
i ng manners:

(1) I'n the same business formfor a period of not nore than
4 nonths after the date of appointnent of a general personal rep-
resentative if continuation is a reasonabl e neans of preserving

t he val ue of the business, including goodw ||I.
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(11) In the sane business formfor an additional period of
time that may be approved by court order in a formal proceeding
to which the persons interested in the estate are parties.

(11m) Throughout the period of admnistration if the per-
sonal representative incorporates the business or converts the
business to a limted liability conpany and if none of the proba-
bl e distributees of the business who are conpetent adults object
to its incorporation or conversion and its retention in the
est ate.

(z) Change the formof a business or venture in which the
decedent was engaged at the tine of death through incorporation
or formation as alimted liability conpany, or other entity
of fering protection against or limting exposure to liabilities.

(aa) Provide for the personal representative's exoneration
frompersonal liability in a contract entered into on the
estate's behal f.

(bb) Respond to an environnmental concern or hazard affecting
estate property as provided in section 3722.

(cc) Satisfy and settle clains and distribute the estate as
provided in this act.

(dd) Make tax elections that are appropriate in order to
carry out the decedent's estate planning objectives and to reduce
the overall burden of taxation, both in the present and in the
future. This authority includes, but is not limted to, all of
the fol |l ow ng:

(1) Electing to take expenses as estate tax or incone tax

deducti ons.
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(11) Electing to allocate the exenption fromthe tax on
generation skipping transfers anong transfers subject to estate
or gift tax.

(11m) Electing to have all or a portion of a transfer for a
spouse's benefit qualify for the marital deduction.

(ee) Divide portions of the estate, including portions to be
allocated into trust, into 2 or nore separate portions or trusts
wi th substantially identical ternms and conditions, and allocate
property between them in order to sinplify admnistration for
generation skipping transfer tax purposes, to segregate property
for managenent purposes, or to neet another estate or trust
obj ecti ve.

Sec. 3716. A successor personal representative has the sane
powers and duties as the original personal representative to com
plete the adm nistration and distribution of the estate, as expe-
ditiously as possible, but the successor personal representative
shal | not exercise a power expressly nade personal to the per-
sonal representative naned in the wil.

Sec. 3717. If 2 or nore persons are appointed personal co-
representatives and unless the wll provides otherw se, the con-
currence of all is required on an act connected with the estate's
adm nistration or distribution. This restriction does not apply
if a personal corepresentative receives and gives a receipt for
property due the estate, if the concurrence of all cannot readily
be obtained in the tinme reasonably avail able for enmergency action
necessary to preserve the estate, or if a personal

corepresentative has been delegated to act for the other. |If
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actual ly unaware that another al so has been appointed to serve or
i f advised by the personal representative with whomthe person
deal s that 1 personal representative alone has authority to act
for a reason nentioned in this section, a person dealing with a
personal corepresentative is as fully protected as if the per-
sonal corepresentative with whomthe person deals is the sole
personal representative.

Sec. 3718. Unless the will provides otherw se, each power
exerci sabl e by personal corepresentatives may be exercised by the
1 or nore remai ning personal corepresentatives after the appoint-
ment of 1 or nore is termnated. Unless the will provides other-
wse, if 1 of 2 or nore persons nom nated as personal corepresen-
tatives is not appointed, those or the 1 appointed may exercise
all the powers incident to the office.

Sec. 3719. (1) A personal representative is entitled to
reasonabl e conpensation for services perfornmed. A personal rep-
resentative may pay the personal representative's own conpensa-
tion periodically as earned w thout prior court approval.

(2) If awll provides for the personal representative's
conpensation and there is no contract with the decedent regarding
conpensation, the personal representative may renounce the provi-
sion before qualifying and be entitled to reasonabl e
conpensation. A witten contract between the decedent and the
personal representative regardi ng conpensation for estate settle-
ment services is binding on the personal representative.

(3) A personal representative also may renounce the right to

all or a part of the conpensation. A witten renunciation of fee
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may be filed with the court and shall be served on all affected
i nterested persons.

Sec. 3720. |If a personal representative or person nom nated
as personal representative defends or prosecutes a proceeding in
good faith, whether successful or not, the personal representa-
tive is entitled to receive fromthe estate necessary expenses
and di sbursenents including reasonable attorney fees incurred.

Sec. 3721. After notice to all interested persons, on peti-
tion of an interested person, or on appropriate notion if adm n-
istration is supervised, the court may review the propriety of
enpl oynent of a person by a personal representative, including,
but not limted to, an attorney, accountant, investnent advisor,
or other specialized agent or assistant, the reasonabl eness of
such a person's conpensation, or the reasonabl eness of the com
pensation determ ned by the personal representative for the per-
sonal representative's own services. A person who receives
excessi ve conpensation froman estate for services rendered may
be ordered to make an appropriate refund. The determ nation and
paynent of conpensation for the personal representative or a
person enpl oyed by the personal representative is also subject to
applicable court rule.

Sec. 3722. (1) In response to an environnental concern or
hazard, a personal representative may do any of the follow ng:

(a) Inspect property or the operation of a business activity
on property held by the personal representative, including prop-
erty held in or operated by a sole proprietorship, partnership,

corporation, or limted liability conpany or any other type of
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entity, for the purpose of determ ning conpliance with
environnental |aw affecting the property and to respond to an
actual or threatened violation of an environnmental |aw affecting
property held by the personal representative.

(b) Take action necessary to prevent, abate, or otherw se
remedy an actual or threatened violation of an environnental |aw
affecting property held by the personal representative, either
before or after a governnmental body initiates an enforcenent
action.

(c) Settle or conpromse at any tine a claimagainst the
estate that a governmental body or private party may assert
i nvolving the alleged violation of an environnental |aw affecting
property held in the trust or estate.

(d) Disclaima power granted by a docunent, statute, or rule
of law that, in the sole discretion of the personal representa-
tive, may cause the personal representative to incur personal
l[iability under an environnmental [|aw.

(e) Decline to serve or resign as a personal representative
if the personal representative reasonably believes that there is
or may be a conflict of interest between it in its fiduciary
capacity and in its individual capacity because of a potential
claimor liability that may be asserted agai nst the personal rep-
resentative on the estate's behal f because of the type or condi-
tion of property held in the estate.

(f) Charge the cost of an inspection, review, abatenent,

response, cleanup, settlenent of claim or renedial action
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aut hori zed by this section against the incone or principal of the
est ate.

(2) A personal representative is not personally liable to a
beneficiary or other party for a decrease in value of estate
property by reason of the personal representative's conpliance
wi th an environnental |aw, specifically including a reporting
requi renent under that |law. The personal representative' s accep-
tance of property or failure to inspect property or a business
operation does not create an inference that there is or may be
l[iability under an environnmental |aw with respect to the property
or business operation. The authority granted by this section is
solely to facilitate the adm nistration and protection of estate
property and is not to inpose greater responsibility or liability
on the personal representative than inposed by | aw absent this
section.

PART 8
CREDI TORS' CLAI M5

Sec. 3801. (1) Unless notice has already been given, upon
appoi ntnent a personal representative shall publish, and a spe-
cial personal representative may publish, a notice as provided by
suprene court rule notifying estate creditors to present their
clains within 4 nonths after the date of the notice's publication
or be forever barred. A personal representative who has pub-
lished notice shall also send, within the time prescribed in sub-
section (2), a copy of the notice or a simlar notice to each
estate creditor whomthe personal representative knows at the

time of publication or during the 4 nonths follow ng publication
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and to the trustee of a trust described in section 7501(1) as to
whi ch the decedent is settlor. For purposes of this section, the
personal representative knows a creditor of the decedent if the
personal representative has actual notice of the creditor or the
creditor's existence is reasonably ascertai nabl e by the personal
representative based on an investigation of the decedent's avail -
abl e records for the 2 years immedi ately precedi ng death and mai l
fol |l ow ng deat h.

(2) Notice to a known creditor of the estate shall be given
within the followng time limts:

(a) Wthin 4 nonths after the date of the publication of
notice to creditors.

(b) If the personal representative first knows of an estate
creditor less than 1 nonth before the expiration of the tine
[imt in subdivision (a), wwthin 1 nonth after the personal rep-
resentative first knows of the creditor.

(3) If the personal representative or the attorney for the
estate in good faith believes that notice to a creditor of the
estate is or may be required by this section, and if the personal
representative gives notice based on that belief, neither the
personal representative nor the attorney is liable to any person
for having given notice.

(4) If the personal representative or the attorney for the
estate in good faith believes that notice to a person is not
required by this section and if the personal representative fails
to give notice to that person based on that belief, neither the

personal representative nor the attorney is personally liable to

01006' 97 *



© 00 N o 0o b~ W DN P

N N NN NNDNRRRRRR R R R
o o0 WO NP O © 0N O O b W N O

SB 209, As Passed Senate, March 4, 1997

208
any person for the failure to give notice. Liability, if any,
for failure to give notice is on the estate.

Sec. 3802. (1) Unless an estate is insolvent, the personal
representative, with the consent of all interested parties whose
interests would be affected, may waive a statute of |imtations
defense available to the estate. |If a statute of limtations
defense is not waived, a claimthat was barred by a statute of
limtations at the tinme of the decedent's death shall not be
al | oned or paid.

(2) The running of a statute of limtations neasured from an
event other than death or publication for a claimagainst a dece-
dent is suspended during the 4 nonths follow ng the decedent's
death but resunes after that time as to a claimnot barred under
this part.

(3) For purposes of a statute of Iimtations, the proper
presentation of a claimunder section 3804 is equivalent to com
mencenent of a proceeding on the claim

Sec. 3803. (1) A claimagainst a decedent's estate that
arose before the decedent's death, including a claimof the state
or a subdivision of the state, whether due or to becone due,
absol ute or contingent, |iquidated or unliquidated, based on con-
tract, tort, or another legal basis, if not barred earlier by
anot her statute of limtations or nonclaimstatute, is barred
agai nst the estate, the personal representative, the decedent's
heirs and devi sees, and nonprobate transferees of the decedent

unl ess presented within 1 of the followng tine limts:
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(a) If notice is given in conpliance with section 3801,
within 4 nonths after the date of the publication of notice to
creditors, except that a claimbarred by a statute at the
decedent's domcile before the publication for clains in this
state is also barred in this state.

(b) I'n the case of a creditor whomthe personal representa-
tive knows at the tinme of publication or during the 4 nonths fol -
| ow ng publication, within 1 nonth after the subsequent sending
of notice or 4 nonths after the date of the publication of notice
to creditors, whichever is later.

(c) If the notice requirenents of section 3801 have not been
met, within 3 years after the decedent's death

(2) Aclaimagainst the estate that arises at or after the
decedent's death, including a claimof the state or a subdivision
of the state, whether due or to becone due, absolute or contin-
gent, liquidated or unliquidated, based on contract, tort, or
anot her | egal basis, is barred against the estate, the personal
representative, and the decedent's heirs and devi sees, unless
presented within 1 of the followng tine limts:

(a) For a claimbased on a contract with the personal repre-
sentative, within 4 nonths after performance by the personal rep-
resentative is due.

(b) For a claimnot within subdivision (a), within 4 nonths
after the claimarises or the tine specified in subsection
(1)(a), whichever is later.

(3) This section does not affect or prevent any of the

fol | ow ng:
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(a) A proceeding to enforce a nortgage, pledge, or other
lien on estate property.

(b) A proceeding to establish the decedent's or the personal
representative's liability for which the decedent or the personal
representative is protected by liability insurance to the insur-
ance protection limts only.

(c) Collection of conpensation for services rendered and
rei nbursenent of expenses advanced by the personal representative
or by an attorney, auditor, investnent adviser, or other special-
i zed agent or assistant for the personal representative of the
est ate.

Sec. 3804. (1) A claimant nust present a claimagainst a
decedent's estate in either of the foll ow ng ways:

(a) By delivering or mailing a witten statenment to the per-
sonal representative or proposed personal representative indicat-
ing the claims basis, the claimant's nane and address, and the
anount clainmed, or by filing wwth the court a witten statenent
of the claimin the formprescribed by suprene court rule and
delivering or mailing a copy of the statenent to the personal
representative or proposed personal representative. The claim
shal | be considered presented on recei pt of the clai mstatenent
by the personal representative or the filing of the claimstate-
ment with the court, whichever occurs first. |If a claimis not
yet due, the statenent shall state the date when it will becone
due. If the claimis contingent or unliquidated, the statenent
shall state the nature of the uncertainty. |If the claimis

secured, the statenment shall describe the security. Failure to
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describe correctly the security, the nature of any uncertainty,
or the due date of a claimnot yet due does not invalidate the
clainm s presentation.

(b) By commencing a proceeding to obtain paynment of a claim
agai nst the estate in a court in which the personal representa-
tive may be subjected to jurisdiction. The comrencenent of the
proceedi ng shall occur within the tine limt for presenting the
claim The presentation of a claimis not required in regard to
a matter clained in a proceeding agai nst the decedent that is
pending at the tinme of death.

(2) Except as otherw se provided in this subsection, if a
claimis presented under subsection (1)(a), a proceeding on the
claimshall not be comenced nore than 63 days after the persona
representative delivers or mails a notice of disallowance to the
claimant. For a claimthat is not presently due or that is con-
tingent or unliquidated, the personal representative may consent
to an extension of the 63-day period or, to avoid injustice, the
court, on petition, may order an extension of the 63-day period,
but an extension shall not be consented to or ordered if the
extensi on woul d run beyond the applicable statute of
l[imtations.

(3) Aclaimby the personal representative against the
estate shall be in the formprescribed by suprene court rule.
The personal representative nust give a copy of the claimto al
interested persons not later than 7 days after the time for the
claims original presentation expires. The claimnust contain a

war ni ng that the personal representative's claimwll be allowed
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unl ess a notice of objection is delivered or nailed to the
personal representative within 63 days after the tinme for the
claims original presentation expires. This subsection does not
apply to a claimfor conpensation for services rendered or for
rei mbursenent of expenses advanced by the personal
representative.

Sec. 3805. (1) If the applicable estate property is insuf-
ficient to pay all clains in full, the personal representative
shal | make paynent in the follow ng order of priority:

(a) Costs and expenses of adm nistration.

(b) Reasonabl e funeral and burial expenses.

(c) Debts and taxes with priority under federal |aw

(d) Reasonabl e and necessary nedi cal and hospital expenses
of the decedent's last illness, including a conpensation of per-
sons attending the decedent.

(e) Debts and taxes with priority under other laws of this
state.

(f) Al other clains.

(2) A preference shall not be given in the paynment of a
cl ai m over another claimof the sane class, and a clai mdue and
payable is not entitled to a preference over a claimnot due.

(3) If there are insufficient assets to pay all clains in
full or to satisfy honestead al |l owance, famly all owance, and
exenpt property, the personal representative shall certify the
anount and nature of the deficiency to the trustee of a trust
described in section 7501(1) for paynent by the trustee in

accordance wth section 7502. |If the personal representative is
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awar e of other nonprobate transfers that may be liable for clains
and al |l owances, then, unless the wll provides otherw se, the
personal representative shall proceed to collect the deficiency
in a manner reasonable under the circunmstances so that each non-
probate transfer, including those nade under a trust described in
section 7501(1), bears a proportionate share or equitable share
of the total burden.

Sec. 3806. (1) If aclaimis presented in the manner
described in section 3804 and within the tine limt prescribed in
section 3803, the personal representative may deliver or mail a
notice to a claimant stating that the claimhas been disall owed
in whole or in part. |If, after allowing or disallowing a claim
the personal representative changes a deci sion concerning the
claim the personal representative shall notify the claimnt.

The personal representative shall not change a decision disallow
ing aclaimif the time for the claimant to file a petition for
al | omance passes or if the time to cormmence a proceeding on the
claimexpires and the claimis barred. A claimthat the personal
representative disallows in whole or in part is barred to the
extent disallowed unless the claimant files a petition for allow
ance in the court or comences a proceedi ng agai nst the personal
representative not later than 63 days after the mailing of the
noti ce of disallowance or partial allowance if the notice warns
the clai mant of the inpending bar.

(2) The personal representative's failure to deliver or mai
to a claimant notice of action on the claimwithin 63 days after

the time for the claims presentation expires or wwthin 63 days
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after the personal representative's appointnent, whichever is
| ater, constitutes a notice of allowance. An interested person's
failure to deliver or mail to the personal representative notice
of an objection to a personal representative's claimwthin 63
days after the tinme the claims original presentation expires
constitutes a notice of allowance.

(3) After allowing or disallowing a claim the personal rep-
resentati ve may change the all owance or disall owance as provided
in this subsection. Before paynent of a claim the personal rep-
resentative may change the allowance to a disallowance in whole
or in part, but not after allowance by a court order or judgnent
or an order directing the claims paynent. The personal repre-
sentative shall notify the claimant of the change to disall ow
ance, and the disallowed claimis then subject to bar as provided
in subsection (1). The personal representative may change a dis-
al l omance to an allowance, in whole or in part, until it is
barred under subsection (1). After a claimis barred, it nay be
allowed and paid only if the estate is solvent and all successors
whose interests would be affected consent.

(4) Upon the personal representative's or a claimant's peti -
tion, the court may allow in whole or in part a claimproperly
presented in due tine and not barred by subsection (1). Upon an
interested person's petition concerning a personal
representative's claim the court may allow in whole or in part
the personal representative's claimproperly presented in due

time and not previously allowed under subsection (1).
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(5 A judgnent in a proceeding in another court against a
personal representative to enforce a claimagainst a decedent's
estate constitutes an all owance of the claim

(6) Unless otherwi se provided in a judgnent in another court
entered agai nst the personal representative, an allowed claim
bears interest at a rate determ ned under section 6013 of the
revised judicature act of 1961, 1961 PA 236, MCL 600. 6013, for
the period commencing 63 days after the time for the claims
original presentation expires unless based on a contract provid-
ing for interest, in which case the claimbears interest in
accordance wth the contract.

Sec. 3807. (1) Upon the expiration of 4 nonths after the
publication date of the notice to creditors, and after providing
for the honmestead, famly, and exenpt property all owances, for
clainms already presented that have not yet been allowed or whose
al | omance has been appeal ed, and for unbarred clains that may yet
be presented, including costs and expenses of adm nistration, the
personal representative shall pay the clains allowed against the
estate in the order of priority as provided in this act. A
cl ai mant whose cl ai m has been all owed, but not paid as provided
in this section, may petition the court to secure an order
directing the personal representative to pay the claimto the
extent that property of the estate is available for the paynent.

(2) The personal representative may pay a claimthat is not
barred at any tine, with or wthout formal presentation, but is

individually Iiable to another claimant whose claimis all owed
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and who is injured by the paynment if either of the foll ow ng
occurs:

(a) Paynent is nmade before the expiration of the tinme limt
stated in subsection (1) and the personal representative fails to
requi re the payee to give adequate security for the refund of any
of the paynent necessary to pay another clai mant.

(b) Paynment is made, due to the negligence or willful fault
of the personal representative, in a manner that deprives the
injured claimnt of priority.

(3) If aclaimis allowed, but the claimnt's whereabouts
are unknown at the tinme the personal representative attenpts to
pay the claim upon petition by the personal representative and
after notice that the court considers advisable, the court may
disallowthe claim |[If the court disallows a claimunder this
subsection, the claimis barred.

Sec. 3808. (1) Unless otherwise provided in the contract, a
personal representative is not individually liable on a contract
properly entered into in the personal representative's fiduciary
capacity in the course of admnistration of the estate unless the
personal representative fails to reveal his or her representative
capacity and to identify the estate in the contract.

(2) A personal representative is individually liable for an
obligation arising fromownership or control of the estate or for
atort coomtted in the course of estate adm nistration only if
t he personal representative is personally at fault.

(3) A claimbased on a contract entered into by a personal

representative in the personal representative's fiduciary
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capacity, on an obligation arising fromownership or control of
the estate, or on a tort commtted in the course of estate adm n-
istration may be asserted against the estate by proceeding
agai nst the personal representative in the personal
representative's fiduciary capacity, whether or not the personal
representative is individually Iiable.

(4) An issue of liability between the estate and the per-
sonal representative individually may be determned in a proceed-
ing for accounting, surcharge, or indemification or in another
appropriate proceedi ng.

Sec. 3809. A personal representative shall pay a secured
claimon the basis of the anount allowed if the creditor surren-
ders the security. Oherw se, the personal representative shal
pay on the basis of 1 of the follow ng:

(a) If the creditor exhausts the security before receiving
paynment, upon the anount of the claimallowed |ess the fair val ue
of the security.

(b) If the creditor does not have the right to exhaust the
security or has not done so, upon the anmount of the claimallowed
| ess the value of the security determ ned by converting it into
nmoney according to the ternms of the agreenent under which the
security was delivered to the creditor or by the creditor and
personal representative by agreenent, arbitration, conprom se, or
[itigation.

Sec. 3810. (1) This section applies to a claimthat w |
beconme due at a future tine, a contingent claim and an
unl i qui dated cl aim
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(2) If a claimbecones due or certain before distribution of
the estate and if the claimhas been allowed or established by a
proceedi ng, the claimshall be paid in the sanme manner as a pres-
ently due and absol ute claimof the sane cl ass.

(3) For a claimnot covered by subsection (2), the personal
representative or, on the personal representative's or claimnt's
petition in a proceeding for the purpose, the court nay provide
for paynent in 1 of the foll ow ng manners:

(a) If the claimant consents, the claimant may be paid the
claims present or agreed value, taking any uncertainty into
account .

(b) Arrangenent for future paynent, or possible paynent, on
t he happening of a contingency or on liquidation may be nade by
creating a trust, giving a nortgage, obtaining a bond or security
froma distributee, or otherw se.

Sec. 3811. In allowing a claim the personal representative
may deduct a counterclaimthat the estate has against the
claimant. |In determning a claimagainst an estate, the court
shal | reduce the anount allowed by the anbunt of a counterclaim
and, if counterclains exceed the claim render a judgnment agai nst
the claimant in the excess anmount. A counterclaim |iquidated or
unliquidated, may arise froma transaction other than that upon
which the claimis based. A counterclaimnmay give rise to relief
exceeding in anount or different in kind fromthat sought in the
claim

Sec. 3812. An execution shall not issue upon nor shall a

| evy be made agai nst estate property under a judgnent against a
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decedent or personal representative. This section shall not be
construed to prevent the enforcenent of a nortgage, pledge, or
[ien upon property in an appropriate proceeding.

Sec. 3813. |If a claimagainst the estate is presented in
t he manner provided in section 3804 and it appears to be in the
estate's best interest, the personal representative may settle
the claim whether due or not due, absolute or contingent, |iqui-
dated or unli qui dat ed.

Sec. 3814. If property of the estate is encunbered by nort-
gage, pledge, lien, or other security interest and it appears to
be in the estate's best interest, the personal representative my
pay the encunbrance or a part of the encunbrance, renew or extend
an obligation secured by the encunbrance, or convey or transfer
the property to the creditor in satisfaction of the lien, in
whol e or in part, whether or not the encunbrance hol der has
presented a claim Paynent of an encunbrance does not i ncrease
the share of the distributee entitled to the encunbered property
unl ess the distributee is entitled to exoneration.

Sec. 3815. (1) Estate property being admnistered in this
state is subject to a claim allowance, or charge existing or
est abl i shed agai nst the personal representative wherever
appoi nt ed.

(2) If the estate, either in this state or as a whole, is
insufficient to cover all famly exenptions and al | owances deter -
m ned by the | aw of the decedent's domicile, prior charges, and
clains, after satisfaction of the exenptions, allowances, and

charges, each clai mant whose claimhas been allowed, either in
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this state or el sewhere in adm nistrations of which the personal
representative is aware, is entitled to receive paynent of an
equal proportion of the claim |[If a preference or security in
regard to a claimis allowed in another jurisdiction but not in
this state, the benefited creditor shall receive dividends from
property located in this state only upon the balance of the claim
after deducting the anount of the benefit.

(3) If the famly exenptions, allowances, prior charges, and
claims of the entire estate exceed the total value of the por-
tions of the estate being adm nistered in separate states and if
this state is not the state of the decedent's |ast domcile, a
claimallowed in this state shall be paid fromproperty | ocated
inthis state if that property is adequate for the purpose, and
after that paynent, the bal ance of that property shall be trans-
ferred to the domciliary personal representative. |If |oca
property located in this state is not sufficient to pay al
clains allowed in this state, that property shall be marshal ed so
that each claimallowed in this state shall be paid its propor-
tion as far as possible, after taking into account all dividends
on clainms allowed in this state from property in other
jurisdictions.

PART 9
SPECI AL PROVI SI ONS RELATI NG TO DI STRI BUTI ON

Sec. 3901. In the absence of admi nistration, the decedent's
heirs and devisees are entitled to the estate in accordance with
the ternms of a probated will or the laws of intestate

succession. A devisee may establish title by the probated wll
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to devised property. An individual entitled to property by
honmest ead al | owance, exenption, or intestacy may establish title
to the property by proof of the decedent's ownership, the
decedent's death, and the individual's relationship to the
decedent. A successor takes subject to charges for adm nistra-
tion, including the creditors' clains and the surviving spouse's
and dependent children's all owances, and subject to the rights of
others resulting from abatenent, retainer, advancenent, or
redenpti on.

Sec. 3902. (1) Subject to subsection (2) and except as pro-
vided in connection with the share of the surviving spouse who
elects to take an el ective share, distributees' shares abate,

w thout a preference or priority between real and personal prop-
erty, in the follow ng order:

(a) Property not disposed of by the will.

(b) Residuary devi ses.

(c) General devises.

(d) Specific devises.

(2) For purposes of abatenent, a general devise charged on
specific property is a specific devise to the extent of the val ue
of that specific property and, upon the failure or insufficiency
of the property on which the devise is charged, a general devise
to the extent of the failure or insufficiency. Abatenent within
each classification is in proportion to the anount of property
each beneficiary would have received if full distribution of the

property had been nmade in accordance with the terns of the wll.
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(3) If the will expresses a different order of abatenent,
the will controls. |If the testanentary plan or the devise's
express or inplied purpose woul d be defeated by the order of
abatenent stated in subsection (1), the distributees' shares
abate as found necessary to give effect to the testator's
i ntention.

(4) I'f the subject of a preferred devise is sold or used
incident to adm nistration, abatenent shall be achi eved by appro-
priate adjustnents in, or contribution from other interests in
the remai ni ng assets.

Sec. 3903. The anmount of a successor's nonconti ngent
i ndebt edness to the estate if due, or its present value if not
due, shall be offset against the successor's interest. However,

t he successor has the benefit of a defense that woul d be avail -
able to the successor in a direct proceeding for recovery of the
debt .

Sec. 3904. Unless a contrary intent is indicated by the
will, a general pecuniary devise bears interest at the legal rate
beginning 1 year after the first appointnent of a personal repre-
sentative until paynent.

Sec. 3905. In accordance with section 2518, a provision in
a wll purporting to penalize an interested person for contesting
the will or instituting another proceeding relating to the estate
shal |l not be given effect if probable cause exists for institut-
ing a proceeding contesting the will or another proceeding rel at-

ing to the estate.
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Sec. 3906. (1) Unless the will indicates a contrary
intention, the distributable property of a decedent's estate
shall be distributed in kind to the extent possible through
application of the foll ow ng provisions:

(a) A specific devisee is entitled to distribution of the
property devised to himor her, and a spouse or child who selects
particul ar estate property as provided in section 2404 shall
receive the property sel ected.

(b) A honmestead or famly allowance, or devise of a stated
sum of noney, may be satisfied in kind provided all of the fol-
| owm ng are true:

(1) The person entitled to the paynent does not demand pay-
ment in cash.

(11) The property distributed in kind is valued at fair

mar ket value as of its distribution date.

(1m1) A residuary devisee does not request that the property
in question remain a part of the estate residue.

(c) The residuary estate may be distributed in any equitable
manner .

(2) Property described in subsection (1)(b) shall be val ued
in accordance with the foll ow ng:

(a) A security regularly traded on recogni zed exchanges, if
distributed in kind, is valued at the price for the | ast sal e of

i ke securities traded on the business day before distribution
or, if there was no sale on that day, at the nedi an between

anounts bid and offered at the close of that day.
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(b) Property consisting of noney owed the decedent or the
estate by a solvent debtor as to which there is no known di spute
or defense is valued at the anmpbunt due with accrued interest or
di scounted to the distribution date.

(c) Property that does not have a readily ascertai nable
value is valued as of a date not nore than 30 days before the
distribution date, if otherw se reasonabl e.

(d) For purposes of facilitating distribution, the personal
representative may ascertain property value as of the time of the
proposed distribution in any reasonabl e way, including the
enpl oynent of qualified appraisers, even if the property may have
been previously appraised.

Sec. 3907. (1) This section governs a distribution in kind
in satisfaction, wholly or partly, of a pecuniary bequest or
transfer in trust of a pecuniary anount.

(2) Whether a devise or transfer in trust is pecuniary in
character depends upon the testator's or settlor's intention.

(3) If the fiduciary elects to satisfy wholly or partly in
kind a pecuniary devise or transfer in trust of a pecuniary
anount, unless the governing instrunment otherw se expressly pro-
vides, the property the fiduciary selects for that purpose shal
be valued at its value on the distribution date.

(4) If awll or a trust agreenent requires the personal
representative or trustee to value the property the fiduciary
selects for distribution as of a date other than the distribution
date, unless the governing instrunment otherw se expressly

provi des, the property selected to satisfy the pecuniary devise
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or transfer in trust, together with any cash distributed, shal
have an aggregate value on the distribution date anmounting to not
| ess than, and to the extent practicable to not nore than, the
amount of the devise or transfer in trust as stated in, or deter-
m ned by, the fornula stated in the governing instrunent.

(5) As used in this section, "pecuniary bequest"” and
"transfer in trust of a pecuniary anount” nmean a devise in a wll
or a transfer under a trust agreenent to, or for the benefit of,
the testator's or settlor's spouse of a specific anount of noney
whi ch amount is either expressly stated in the instrunment or
determ nable by neans of a fornmula that is stated in the
i nstrumnent.

Sec. 3908. After the probable charges against the estate
are known, the personal representative may mail or deliver a pro-
posal for distribution to all persons who have a right to object
to the proposed distribution. The right of a distributee to
object to the proposed distribution on the basis of the kind or
val ue of property the distributee is to receive, if not waived
earlier in witing, termnates if the distributee fails to object
in awiting received by the personal representative within 30
days after mailing or delivery of the proposal.

Sec. 3909. |If distribution in kind is made, the personal
representative shall execute an instrunent or deed of distribu-
tion assigning, transferring, or releasing the property to the

di stri butee as evidence of the distributee's title to the

property.
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Sec. 3910. Proof that a distributee has received an
instrunment or deed of distribution of property in kind, or
paynment in distribution, froma personal representative is con-
clusive evidence that the distributee has succeeded to the inter-
est of the estate in the distributed property, as against al
persons interested in the estate, except that the personal repre-
sentative may recover the property or its value if the distribu-
tion was i nproper.

Sec. 3911. Unless the distribution or paynment no | onger can
be questioned because of adjudication, estoppel, or limtation, a
di stributee of property that is inproperly distributed or paid,
or aclaimant that is inproperly paid, is liable to return the
property inproperly received and its inconme since distribution if
the recipient has the property. |If the recipient does not have
the property, then the recipient is liable to return the val ue as
of the disposition date of the property inproperly received and
its income and gain received by the recipient.

Sec. 3912. (1) If property distributed in kind or a secur-
ity interest in that property is acquired for value by a pur-
chaser fromor lender to a distributee who has received an
i nstrunment or deed of distribution fromthe personal representa-
tive, or is so acquired by a purchaser fromor |ender to a trans-
feree fromsuch a distributee, the purchaser or |ender takes
title free of rights of an interested person in the estate and
incurs no personal liability to the estate, or to an interested

person, whether or not the distribution was proper or supported
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by court order or the personal representative's authority was
term nated before execution of the instrunent or deed.

(2) This section protects a purchaser fromor lender to a
di stributee who, as personal representative, has executed a deed
of distribution to hinself or herself, as well as a purchaser
fromor |ender to another distributee or his or her transferee.
To be protected under this section, a purchaser or |ender does
not need to inquire whether a personal representative acted prop-
erly making the distribution in kind, even if the personal repre-
sentative and the distributee are the same person, or whether the
authority of the personal representative had term nated before
the distribution.

(3) Arecorded instrunment described in this section on which
an exenption listed in section 5 of 1966 PA 135, MCL 207.505, or
section 6 of the state real estate transfer tax act, 1993 PA 330,
MCL 207.526, is not noted is prima facie evidence that the trans-
fer is made for value. Notwi thstanding this section, a purchaser
or lender takes title free of the lien for Mchigan estate tax
only to the extent provided by section 43 of the Mchigan estate
tax act, 1899 PA 188, MCL 205. 243.

Sec. 3913. If 2 or nore heirs or devisees are entitled to
distribution of an undivided interest in estate property, the
personal representative or 1 or nore of the heirs or devisees may
petition the court to make partition before the formal or infor-
mal closing of the estate. After notice to the interested heirs
or devisees, the court shall partition the property in the sane

manner as provided by law for a civil action of partition. The
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court may direct the personal representative to sell property
t hat cannot be partitioned w thout prejudice to the owners and
t hat cannot conveniently be allotted to 1 party.

Sec. 3914. (1) Subject to the rights of creditors and
taxing authorities, conpetent successors nay agree anong them
selves to alter the interests, shares, or anounts to which they
are entitled under the will of the decedent, or under the | aws of
intestacy, in any way that they provide in a witten agreenent
executed by all who are affected by its provisions. |If there is,
or may be, an interested party to the agreenent who is a m nor or
i ncapacitated individual or if there is an inalienable estate or
future contingent interest, after notice to the representative of
the individual or interest as provided by suprene court rule, the
court having jurisdiction of the matter may, if the agreenent is
made in good faith and appears just and reasonable for the indi-
vidual or interest, direct the representative of the individual
or interest to sign and enter into the agreenent. The personal
representative shall abide by the agreenent's terns subject to
t he personal representative's obligation to adm nister the estate
for the benefit of creditors, to pay all taxes and costs of
admnistration, and to carry out the fiduciary office' s responsi-
bilities for the benefit of a successor of the decedent who is
not a party.

(2) A personal representative of a decedent's estate is not
required to see to the performance of a trust if the trustee of
the trust is another person who is willing to accept the trust.

Accordingly, a trustee of a testanentary trust is a successor for
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t he purposes of this section. Nothing in this section relieves a
trustee of a duty owed to a trust beneficiary.

Sec. 3915. (1) Before distributing to a trustee, the per-
sonal representative may require that the trust be registered if
the state in which it is to be adm nistered provides for regis-
tration and that the trustee informthe beneficiaries as provided
in section 7303.

(2) If the trust instrunent does not excuse the trustee from
gi ving bond, the personal representative may petition the appro-
priate court to require that the trustee post bond if the per-
sonal representative apprehends that distribution mght jeopar-

di ze the interests of persons who are not able to protect them
sel ves, and the personal representative may w thhold distribution
until the court acts.

(3) An inference of negligence on the personal
representative's part shall not be drawn fromfailure to exercise
the authority conferred by subsections (1) and (2).

(4) If it becones necessary or convenient in the settl enent
or distribution of a decedent's estate to appoint a trustee to
take charge of or invest and distribute a portion of the estate,
the court may appoint a trustee upon the application of the per-
sonal representative or another interested person.

Sec. 3916. (1) In exchange for suitable receipts and fol -
low ng a court order if the admnistration is supervised, a fidu-
ciary making final distribution shall deposit with the county
treasurer the noney or personal property the fiduciary has that

bel ongs to any of the foll ow ng:
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(a) An heir, devisee, trust beneficiary, or claimnt whose
wher eabouts the fiduciary cannot ascertain after diligent
inquiry.

(b) An heir, devisee, trust beneficiary, or claimnt who
declines to accept the noney awarded to the person.

(c) Aperson if the right of the person is the subject of
appeal froman order of the court.

(2) As an alternative to deposit with the county treasurer
under subsection (1), if the amount involved for a person
descri bed under subsection (1)(a) or (b) is $250.00 or |less, the
fiduciary may distribute the anbunt as part of the residue of the
decedent's estate or to those entitled to the trust fund
bal ance. |If the fiduciary has property other than noney that
bel ongs to a person described in subsection (1)(a) or (b), the
fiduciary may sell the property for the purpose of reducing it to
nmoney to be deposited with the county treasurer.

(3) The fiduciary shall retain or file the county
treasurer's receipt for property deposited under this section in
t he sane fashion as though the fiduciary paid or delivered the
nmoney or property to, and received a receipt from the heir,
devi see, trust beneficiary, or clainmnt.

Sec. 3917. (1) The county treasurer shall receive and
safely keep noney deposited under authority of this act in a sep-
arate fund and keep a separate account for each distributee or
claim The county treasurer shall deposit the noney in a county
depository at the current rate of interest, shall pay out from

the fund upon the order of the court, and shall turn over any
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surplus left in the treasurer's hands at the term nation of the
treasurer's termof office to the treasurer's successor

(2) At the commencenent of each termof office and before
recei ving noney under authority of this act, the county treasurer
shal|l give a bond running to the judge and the judge's successor
in office, with 2 or nore sufficient sureties approved by the
court. The bond shall be in the anobunt the judge directs, condi-
tioned that the county treasurer and his or her deputy shall do
all of the follow ng:

(a) Pay out the noney only on court order, whether the noney
was turned over to the treasurer by his or her predecessor in
office, or deposited with the treasurer during the termthat he
or she is then comrencing or during a prior termof office.

(b) At the end of each year, render to the court, and to the
county board of conmm ssioners, a true account of that noney.

(c) Deliver over to his or her successor in office the noney
deposi ted under authority of this act and books, papers, and
other records relating to that noney.

(3) The court may at any time require the county treasurer
to give new or additional bond, as the court considers necessary,
condi tioned as provided in subsection (2). A bond deposited by
the county treasurer and his or her sureties on the bond are dis-
charged fromfurther liability under the bond upon the filing of
a new bond by a successor to the office who is naned on the new
bond, unless the county treasurer fails to account for any noney
as required in this article, or fails to turn that noney over to

t he successor in office.
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(4) For the care of the fund received under authority of
this act, the county treasurer may take 1% fromthe different
anounts paid out under court order unless the anount paid out to
a single individual exceeds $1,000.00, in which case the county
treasurer shall take $10.00 plus 1/2 of 1% of the excess of the
amount over $1, 000. 00.

(5) A person entitled to the noney may apply to the court
having jurisdiction for an order directing the county treasurer
to pay over noney that is deposited with the county treasurer.
Upon receiving the application, the court shall nake an order as
to notice of the hearing as the court considers proper. Upon
sati sfactory proof being nade to the court of the claimant's
right to the noney, the court shall order the county treasurer to
pay the noney to the clainmnt.

(6) If a person does not nake a claimto funds deposited by
a fiduciary before the expiration of 3 years after the deposit
date, the noney that would be distributed under this section to
the person, if alive, |ess expenses, shall be distributed by
court order to each person who would be entitled to the noney if
the person were deceased, and the person is forever barred from
all claimor right to the noney.

(7) An action on the bond given by the county treasurer
under this section may be started in the nane of the state, for
the use and benefit of anyone interested, in the same manner and
with the sane effect as allowed by | aw upon fiduciary bonds.

Sec. 3918. (1) A personal representative may di scharge the

personal representative's obligation to distribute to an
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i ndi vi dual under legal disability by distributing in a manner
expressly provided in the wll.

(2) Unless contrary to an express provision in the wll, the
personal representative may di scharge the persona
representative's obligation to distribute to an individual under
| egal disability as authorized by section 5102 or another
statute. |If the personal representative knows that a conservator
or a guardi an has been appointed for an individual wth a devel -
opnental disability, or that a proceeding for appointnment of such
a conservator or guardian is pending, under the nmental health
code, 1974 PA 258, MCL 330. 1001 to 330. 2106, the personal repre-
sentative is authorized to distribute only to the conservator or
guar di an.

(3) If the heir or devisee is under |egal disability other
than mnority, the personal representative is authorized to dis-
tribute to any of the follow ng:

(a) Atrustee appointed by the court under section 3915(4).

(b) An attorney in fact who has authority under a power of
attorney to receive property for that person.

(c) The spouse, parent, or other close relative with whom
the individual under legal disability resides if the distribution
is in anbunts not exceedi ng $5,000.00 a year, or property not
exceedi ng $5,000.00 in value, unless the court authorizes a
| ar ger anmount or greater val ue.

(4) A person receiving noney or property for an individual
under legal disability shall use the noney or property only for
that individual's support and for reinbursenent of out-of-pocket
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expenses for goods and services necessary for that individual's
support. Excess noney and property shall be preserved for the
i ndi vidual's future support. The personal representative is not
responsi bl e for the proper use of noney or property by the recip-
ient if distribution is made under the authority of this
section.

Sec. 3919. (1) If there is a personal representative of the
decedent's domcile willing to receive it, a nonresident
decedent's estate being adm nistered by a personal representative
appointed in this state shall be distributed to the domciliary
personal representative for the benefit of the decedent's succes-
sors unless any of the follow ng apply:

(a) By virtue of the decedent's will, if any, and applicable
choice of law rules, the successors are identified under the | aw
of this state without reference to the | aw of the decedent's
dom ci |l e.

(b) After reasonable inquiry, this state's personal repre-
sentative is unaware of the existence or identity of a domcili-
ary personal representative.

(c) The court orders otherwise in a proceeding for a closing
order under section 31001 or incident to the closing of a super-
vi sed adm ni strati on.

(2) If subsection (1) is not applicable to an estate, dis-
tribution of the decedent's estate shall be nmade in accordance
with the other provisions of this article.

Sec. 3920. (1) An estate, inheritance, or other death tax

| evied or assessed under the laws of this or another state,
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political subdivision, or country or under a United States
revenue act concerning property included in the gross estate
under the law, including an increase in the estate tax due to an
excess retirenment accumul ati on under section 4980A of the inter-
nal revenue code, but excluding taxes for which sources of pay-
ment are provided within sections 2206, 2207, 2207A, 2207B, and
2603 of the internal revenue code, shall be apportioned in the
fol | owm ng manner:

(a) If a part of the property concerning which the tax is
| evied or assessed passed under a will, then, unless the govern-
ing instrument directs otherw se, the tax shall be charged as
fol |l ows:

(1) If any portion of that property passed under the wll as
a devise to be satisfied by reference to a specific property or
type of property, fund, noney, or other nonresiduary form the
net anmount of the tax attributable to that portion shall be
charged to and paid fromthe residuary estate w thout requiring
contribution froma person receiving or benefiting fromthe non-
residuary interest and wi thout apportionnent anong the residuary
beneficiaries. |If the residuary estate is insufficient to pay
the tax attributable to all nonresiduary interests, the bal ance
of the tax shall be apportioned pro rata anong the recipients of
those interests generating the tax based on the value of those
i nterests.

(11) The net anount of a tax attributable to the residuary
estate shall be apportioned pro rata anong the residuary

beneficiaries based on the value of the residuary interests
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generating the tax. |If a residuary interest is a tenporary
interest, the tax attributable to it shall be charged to princi-
pal and not apportioned between tenporary and remnai nder
i nterests.

(b) If a part of the property concerning which the tax is
| evied or assessed is held under the terns of an inter vivos
trust, then, unless the governing instrunment directs otherw se,
the tax shall be charged as foll ows:

(1) If a portion of the trust is directed to pass or to be
held in further trust by reference to a specific property or type
of property, fund, noney, or other nonresiduary form the net
anount of the tax attributable to that portion shall be charged
to and paid fromthe principal of the residuary share of the
trust without requiring contribution froma person receiving or
benefiting fromthe nonresiduary interest and w thout apportion-
ment anong the residuary beneficiaries. |f the residuary share
of the trust is insufficient to pay the tax attributable to al
nonresiduary interests, the balance of the tax shall be appor-
tioned pro rata anong the recipients of those interests generat-
ing the tax based on the value of those interests.

(11) The net anount of tax attributable to the residuary
share of the trust shall be charged as foll ows:

(A) The net amount of tax attributable to each residuary
tenporary interest shall be charged to that portion of residuary
princi pal that supports the tenporary interest wthout

apportionnent.
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(B) The net ampunt of tax attributable to the bal ance of the
residuary share shall be apportioned pro rata anong the residuary
beneficiaries by charge to the principal of their interest based
on the value of the residuary interests.

(c) Except as otherw se directed by the governing instru-
ment, tax liability remaining after the application of subdivi-
sions (a) and (b), including, but not limted to, a tax inposed
Wi th respect to property passing by survivorship, to property
passing by intestacy, to an annuity not created under a will or
an inter vivos trust, and to an excess retirenent accunul ati on as
provided in section 4980A of the internal revenue code of 1986,
26 U.S.C. 4980A, shall be apportioned pro rata anong, and paid
by, the recipients and beneficiaries of the properties or inter-
ests, based on the value of the properties and interests generat-
ing the tax. Except as otherw se directed by the governing
instrument, with respect to a tenporary interest not in trust,

t he anobunt charged to the recipients or beneficiaries shall not
be apportioned between tenporary and renai nder interests, but
shall be charged to and paid out of the principal of the property
or fund.

(2) As used in this section and sections 3921 to 3923:

(a) "Governing instrunment” nmeans a will, trust agreenent, or
ot her docunent that controls the devolution of property at death
with respect to which the tax is being |evied.

(b) "Net estate" nmeans the gross estate, as defined by the

estate, inheritance, or death tax |aw of the particul ar state,
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country, or political subdivision whose tax i s being apportioned,
| ess the deductions all owed.

(c) "Tenporary interest” neans an interest in inconme or an
estate for a specific period of tine, for life, or for sone other
period controlled by reference to extrinsic events.

(d) "Value" neans the pecuniary worth of the interest
involved as finally determ ned for purposes of the tax then under
consideration, without regard to a dimnution of the interest by
reason of the charge of a part of the tax.

Sec. 3921. (1) Unless specific directions to that effect
are contained in the governing instrument under which the fidu-
ciary is acting, section 3920 shall not be construed to require
the personal representative or other concerned fiduciary to pay
an estate, inheritance, or other death tax |evied or assessed by
a foreign country.

(2) The net amount of tax attributable to the interests
enconpassed by subdivision (a), subdivision (b), or subdivision
(c) of section 3920(1) considered separately shall be the part of
the net anmount of tax as finally determned, with any interest
and penalties on that anount, as the value of the interests gen-
erating the tax and included in the subdivision bears to the
anount of the net estate. However, for an inheritance or simlar
tax, the tax that is inposed on each beneficiary's interest, as
determ ned under the |law of the state, country, or political sub-
di vi sion then under consideration, shall be considered the tax
attributable to the interest. |In prorating taxes wthin each

subdi vi sion of section 3920(1) based on the val ue of those
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interests generating the tax, each separate tax that an interest
may incur shall be prorated in the sane manner. |In determ ning
the proportion that each interest bears to the total value of al
interests generating each tax, only interests generating that
particular tax are considered. Property or interests generating
a tax do not include property or interests, whether passing under
awll, trust, or otherwise, to the extent the property or inter-
est is exenpt or is initially deductible fromthe gross estate,
w thout regard to any subsequent di m nution of the deduction by
reason of the charge of a part of the tax to the property or
i nterest.

(3) Adirection in a governing instrunment for tax, alloca-
tion, and paynent in a manner different than that provided in
sections 3920 to 3923 is effective to allocate and pay tax only
from property whose devolution is subject to that instrunent's
control and with respect to which the tax is being |evied.
However, a direction to allocate and pay tax contained in a wll
is effective to allocate and pay tax even if the will does not
control the devolution of property at death with respect to which
the tax is being levied, including a directioninawll to allo-
cate and pay tax froma trust of which the testator was the set-
tlor and that was revocable by the settlor, or would have been
revocable if the settlor was not incapacitated, until the
settlor's death. |If there is a conflict between directions in a
will to allocate and pay tax and the ternms of another governing

instrunent, the directions in the will control.
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(4) A tax apportionnment based on the net estate under
sections 3920 to 3923 shall be determ ned without regard to a
dimnution in deductions resulting fromthe charge of a part of
the tax to a deductible interest.

Sec. 3922. (1) Unless the governing instrunent provides
otherwse, if a credit is given under the United States estate
tax laws for a tax paid to another country or a political subdi-
vision, the credit shall be apportioned under sections 3920 to
3923 anong the recipients or interests finally charged with the
paynment of the foreign tax in reduction of a United States estate
tax chargeable to the recipients or interests, whether or not the
United States estate tax is attributable to the foreign
interests. An excess of the credit shall be applied in reduction
of the part of United States estate tax chargeable to the resi-
due, and an excess of the credit over the United States estate
tax chargeable to the residue shall be apportioned pro rata anong
t hose persons or interests finally charged wth the bal ance of
the paynent of United States estate tax.

(2) Unless otherwi se directed by the governing instrunent,

t he personal representative shall pay the tax out of the estate,
or if a personal representative is not acting under appoi ntnent,
a person receiving or holding an interest generating the tax
shall pay the tax. In a case in which property required to be
included in the gross estate does not cone into the personal
representative's possession, the personal representative shal
recover fromthe follow ng persons the proportionate anmount of

tax chargeable to themunder this act:
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(a) Fromthe fiduciary in possession of the trust principal
or of property subject to the power of appointnent in cases in
which inter vivos trust property or property subject to a power
of appointnment is included in the gross estate.

(b) I'n all other cases, fromthe recipients or beneficiaries
of property or interests with respect to which the tax is levied
or assessed.

(3) Subsection (2) does not authorize the recovery of taxes
froma conpany issuing insurance included in the gross estate, or
froma bank, trust conpany, savings and | oan association, or sim
ilar institution wwth respect to an account in the nane of the
decedent and anot her person that passed by operation of |aw on
the decedent's death. If the fiduciary brings an action to
recover a share of tax apportioned to an interest not within the
fiduciary's control, the judgnment that the fiduciary obtains may
i ncl ude costs and reasonabl e attorney fees.

(4) A personal representative or other fiduciary is not
required to transfer property until the amount of a tax due from
the transferee is paid or, if apportionnent of the tax has not
been determ ned, until adequate security is furnished for the
paynment. The fiduciary is not required to distribute property
that the fiduciary reasonably antici pates may be necessary to pay
a state or federal tax and related interest or penalties.

(5) On petition of the person required to pay a tax, the
probate court having jurisdiction over the adm nistration of a
decedent's estate may determ ne the apportionnent of the tax. |If

there are no probate proceedings, on the petition of a person
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required to pay a tax, the probate court of the county where the
decedent was domciled at death shall determ ne the apportionnent
of the tax.

Sec. 3923. (1) If the probate court finds that it is ineg-
uitable to apportion interest and penalties in the manner pro-
vided in sections 3920 to 3922 because of special circunstances,
the court may direct apportionnment in the manner it finds
equi t abl e.

(2) If the probate court finds that the assessnment of penal -
ties and interest assessed in relation to a tax is due to del ay
caused by the negligence of the fiduciary, the court may charge
the fiduciary wwth the amount of the assessed penalties and
i nterest.

(3) In an action or proceeding to recover froma person
interested in the estate the anmount of a tax apportioned to the
person in accordance with this act, the court's determ nation in
respect to the apportionnment is prima facie correct.

Sec. 3924. (1) For the purpose of settling a claimas to
whi ch an action is not pending in another court for damages for
wrongful death or for a claimexisting under this state's | aws
relating to the survival of actions, if a personal representative
petitions the court in witing asking | eave to settle the claim
and after notice to all persons who may be entitled to damages as
provided in section 2922 of the revised judicature act of 1961
bei ng section 600.2922 of the M chigan Conpiled Laws, the court

may conduct a hearing and approve or reject the settlenent.
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(2) The proceeds of a court settlenent of a cause of action
for wongful death shall be distributed in accordance with all of
the fol |l ow ng:

(a) The personal representative shall file with the court a
petition for authority to distribute the proceeds. Upon the
filing of the petition, the court shall order a hearing.

(b) Unl ess waived, notice of hearing nust be given to al
persons who may be entitled to damages as provided in
section 2922 of the revised judicature act of 1961. A notice
under this subdivision nmust contain both of the foll ow ng:

(1) The nane and address of the personal representative and
of the personal representative' s attorney.

(1i) A statenent that, to recover damages under this sec-
tion, the person who may be entitled to damages nust present a
claimfor damages to the personal representative on or before the
date set for hearing on the petition for distribution of the pro-
ceeds, and that failure to present a claimfor damages wthin the
time provided bars the person frommaking a claimto any of the
pr oceeds.

(c) If an interested person is a mnor, disappeared person,
or incapacitated individual for whoma fiduciary is not appoint-
ed, the court shall first appoint a fiduciary or guardi an ad
litem and the notice as provided in subdivision (b) shall be
given to the fiduciary or guardian ad |item

(d) After a hearing on the personal representative's peti-
tion, the court shall order paynent fromthe proceeds of the

decedent's reasonabl e nedical, hospital, funeral, and buri al
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expenses for which the estate is liable. The proceeds shall not
be applied to the paynent of any ot her charges against the
decedent's estate. The court shall then enter an order distrib-
uting the proceeds to those persons designated in section 2922 of
the revised judicature act of 1961 who suffered damages and to
the decedent's estate for conpensation for conscious pain and
suffering, if any, in the anount the court considers fair and
equi tabl e considering the rel ati ve damges sustai ned by each of
t he persons and the decedent's estate.

(e) If none of the persons entitled to the proceeds is a
m nor, di sappeared person, or incapacitated individual and all of
the persons entitled to the proceeds execute a verified stipula-
tion or agreenment in witing in which each person's portion of
the proceeds is specified, the court order shall be entered in
accordance wth the stipulation or agreenent.

(f) A person who nmay be entitled to damages under this sec-
tion nust present a claimfor danages to the personal representa-
tive on or before the date set for hearing on the petition for
di stribution of the proceeds. Failure to present a claimfor
damages within the tine provided by this section bars the person
fromnmaking a claimto any of the proceeds.

(g) If aclaimfor wongful death is pending in another
court, the procedures prescribed in section 2922 of the revised
judicature act of 1961 are applicable to the distribution of pro-

ceeds of a settlenent or judgment.
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PART 10
CLOSI NG ESTATES

Sec. 31001. (1) If the personal representative does not
conplete estate admnistration wwthin 12 nonths after the origi-
nal appoi ntnment by petitioning for a settlenent order under
section 31002 or 31003 or by filing a verified statenent under
section 31004, the personal representative shall file with the
court and send to all interested persons a notice that the estate
remai ns under adm nistration and specifying the reason for con-
tinuation of admnistration. This notice of continued adm nis-
tration nust be filed not later than 30 days after the anniver-
sary of the personal representative's appointnent and, if adm n-
istration remains inconplete, not later than 30 days after each
subsequent anni versary of the appoi ntnent.

(2) If the notice described in subsection (1) is not fil ed,
an interested person may petition the court for a hearing on the
necessity for continued admnistration or petition for a settle-
ment order under either section 31002 or 31003. In response to
such a petition, the court may issue appropriate orders to assure
pronpt estate settlenent.

(3) If the notice described in subsection (1) is not filed
and an interested party's petition is not pending, the court may
notify the personal representative and all interested persons
that the court will close the estate adm nistration and term nate
t he personal representative's authority wthin 60 days unl ess

within that tinme period any of the foll ow ng occur:
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(a) The personal representative files a notice under
subsection (1), a petition for settlenent under either
section 31002 or 31003, or a verified statenent under
section 31004.

(b) An interested person files a petition requesting a hear-
ing on the necessity for continued adm nistration or a petition
for an order of settlenent under either section 31002 or 31003.

Sec. 31002. (1) A personal representative or an interested
person may petition for an order of conplete estate settlenent.
The personal representative may petition at any tine, and an
interested person may petition after 1 year fromthe original
personal representative's appointnent. However, the court shal
not accept a petition under this section until the tinme expires
for presenting a claimthat arises before the decedent's death.

(2) A petition under this section may request the court to
determ ne testacy, if not previously determ ned, to consider the
final account, to conpel or approve an accounting and distribu-
tion, to construe a will or determne heirs, and to adjudicate
the estate's final settlement and distribution. After notice to
all interested persons and a hearing, the court may enter an
order or orders, on appropriate conditions, determ ning the per-
sons entitled to distribution of the estate, and as circunstances
require, approving settlenent, directing or approving estate dis-
tribution, and discharging the personal representative fromfur-
ther claimor demand of an interested person.

(3) If 1 or nore heirs or devisees were omtted as parties

in, or were not given notice of, a previous formal testacy
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proceedi ng, on proper petition for an order of conplete estate
settlenment under this section and after notice to the omtted or
unnotified persons and other interested parties determ ned to be
interested on the assunption that the previous order concerning
testacy is conclusive as to those given notice of the earlier
proceedi ng, the court nay determne testacy as it affects the
omtted persons, and confirmor alter the previous testacy order
as it affects all interested persons as appropriate in the |ight
of the new proofs. |In the absence of objection by an omtted or
unnotified person, evidence received in the original testacy pro-
ceeding constitutes prima facie proof of due execution of a wll
previously admtted to probate, or of the fact that the decedent
left no valid will if the prior proceeding determned this fact.

Sec. 31003. (1) A personal representative adm nistering an
estate under an informally probated will or a devisee under an
informally probated will may petition for a settlenent order for
the estate that does not adjudicate the decedent's testacy
status. The personal representative may petition at any tine,
and a devisee may petition after 1 year after the original per-
sonal representative's appointnent. However, the court shall not
accept a petition under this section until the tinme expires for
presenting a claimthat arises before the decedent's death.

(2) A petition under this section may request the court to
consider the final account, to conpel or approve an accounting
and distribution, to construe the will, or to adjudicate the
estate's final settlenent and distribution. After notice to al

devi sees and the personal representative and a hearing, the court
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may enter appropriate orders, on appropriate conditions,
determ ning the persons entitled to distribution of the estate
under the will, and, as circunstances require, approving settle-
ment, directing or approving estate distribution, and discharging
t he personal representative fromfurther claimor demand of a
devisee who is a party to the proceeding and those the devisee
represents. If it appears that a part of the estate is intes-
tate, the proceedi ngs shall be dism ssed or anendnments nmade to
nmeet the provisions of section 31002.

Sec. 31004. (1) Unless prohibited by court order and except
for an estate being admnistered in a supervised adm nistration
proceedi ng, a personal representative may cl ose an estate by
filing wth the court, no earlier than 5 nonths after the date of
a general personal representative's original appointnent, a veri-
fied statenent stating that the personal representative or a pre-
vi ous personal representative has done all of the foll ow ng:

(a) Determned that notice was published and the tine
limted for presentation of creditors clains has expired.

(b) Fully adm nistered the decedent's estate by maki ng pay-
ment, settlenent, or other disposition of all clains that were
presented, of adm nistration and estate expenses, and of estate,
i nheritance, and other death taxes, except as specified in the
statenent, including distribution of the estate property to the
persons entitled. |If a claimremins undi scharged, the statenent
shal | state whether the personal representative distributed the

estate subject to possible liability with the distributee's

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

249
agreenent or shall state in detail other arrangenents that have
been made to accommodate outstanding liabilities.

(c) Sent a copy of the statenent to all estate distributees
and to all creditors or other claimnts of whomthe personal rep-
resentative is aware whose clains are neither paid nor barred.

(d) Furnished a full account in witing of the personal
representative's admnistration to the distributees whose inter-
ests are affected by the adm nistration.

(2) If a proceeding involving the personal representative is
not pending in the court 1 year after the closing statenent is
filed, the personal representative's appointnment term nates.

Sec. 31005. After estate property is distributed and
subj ect to section 31007, an undi scharged clai mnot barred may be
prosecuted in a proceeding against 1 or nore distributees. A
distributee is not liable to a claimant for an anmount received as
exenpt property or as a honestead or famly all owance, or for an
anmount in excess of the value of the distributee's distribution
as of the tinme of distribution. As between distributees, each
shal | bear the cost of satisfaction of an unbarred claimas if
the claimhad been satisfied in the course of admnistration. |If
a distributee fails to notify other distributees of the demand
made upon the distributee by the claimant in sufficient tine to
permt themto join in a proceeding in which the claimis assert-
ed, the distributee | oses the right of contribution agai nst other
di stri but ees.

Sec. 31006. Unless previously barred by adjudication and

except as provided in the closing statenent, the right of a
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successor or creditor whose claimis not otherw se barred agai nst
t he personal representative for breach of fiduciary duty is
barred unless a proceeding to assert the claimis comenced
within 6 nonths after the filing of the closing statenent. The
right barred under this section does not include the right to
recover froma personal representative for fraud, m srepresenta-
tion, or inadequate disclosure related to the settlenent of the
decedent's estate.

Sec. 31007. Unless previously adjudicated in a formal tes-
tacy proceeding or in a proceeding settling a personal
representative's accounts, or otherw se barred, a claimant's
claimto recover froma distributee who is |iable to pay the
claimand the right of an heir or devisee, or of a successor per-
sonal representative acting in their behalf, to recover property
inproperly distributed or its value froma distributee are for-
ever barred at the later of 3 years after the decedent's death or
1 year after the time of the property's distribution. However,
all clainms of the decedent's creditors are barred in accordance
with the tine periods specified in section 3803. This section
does not bar an action to recover property or value received as a
result of fraud.

Sec. 31008. If an objection to the closing statement is not
filed within 30 days after the filing date, the personal repre-
sentative, the personal representative's sureties, or a successor
of either is entitled to receive a certificate fromthe register
that the personal representative appears to have fully

adm nistered the estate in question. The certificate is evidence
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of discharge of a lien on property given to secure the personal
representative's obligation in lieu of bond or a surety. The
certificate does not preclude action against the personal repre-
sentative or the surety.

Sec. 31009. |If estate property is discovered after an
estate is settled and either the personal representative is dis-
charged or 1 year has expired after a closing statenment is filed,
or if there is other good cause to reopen a previously adm nis-
tered estate, including an estate adm nistratively cl osed, upon
petition of an interested person and notice as the court directs,
the court may appoint the sane or a successor personal represen-
tative to adm ni ster the subsequently discovered estate. If a
new appoi ntnment is made, unless the court orders otherw se, the
provisions of this act apply as appropriate. A claimpreviously
barred shall not be asserted in the subsequent adm nistration.

PART 11
COLLECTI ON OF PERSONAL PROPERTY BY AFFI DAVI T AND
SUMVARY ADM NI STRATI ON PROCEDURE FOR SNMALL ESTATES

Sec. 31101. A hospital, conval escent or nursing hone,
nor gue, or | aw enforcenent agency hol di ng $500. 00 or |ess and
weari ng apparel of a decedent may deliver the noney and weari ng
apparel to an individual furnishing identification and an affida-
vit that the individual is the decedent's spouse, child, or
parent and that there is no application or petition pending for
adm nistration of the decedent's estate. The hospital, hone,
nor gue, or |aw enforcenent agency making the delivery is rel eased

to the sanme extent as if delivery were nade to a legally
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qualified personal representative of the decedent's estate and is
not required to see to the property's disposition. The individ-
ual to whomdelivery is made is answerable for the property to a
person with a prior right and accountable to a personal represen-
tative of the decedent's estate appointed after the delivery.

Sec. 31102. (1) After 30 days after a decedent's death, a
person indebted to the decedent or having possession of tangible
personal property or an instrunent evidencing a debt, obligation,
stock, or chose in action belonging to the decedent shall pay the
i ndebt edness or deliver the tangi ble personal property or the
instrunment to a person claimng to be the decedent's successor
upon being presented an affidavit nade by or on behalf of the
successor stating all of the foll ow ng:

(a) The value of the entire estate, wherever |ocated, net of
| i ens and encunbrances, does not exceed $15, 000. 00, adjusted as
provided in section 1210.

(b) Thirty days have el apsed since the decedent's deat h.

(c) An application or petition for the appointnment of a per-
sonal representative is not pending or has not been granted in
any jurisdiction.

(d) The claimng successor is entitled to paynent or deliv-
ery of the property.

(2) Atransfer agent of a security shall change the regis-
tered ownership on the books of a corporation fromthe decedent
to the successor or successors upon the presentation of an affi-

davit as provided in subsection (1).
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Sec. 31103. (1) A person paying, delivering, transferring,
or issuing personal property or the evidence of personal property
under an affidavit as provided in section 31102 is di scharged and
rel eased to the sane extent as if the person dealt with the
decedent's personal representative. The person is not required
to see to the application of the personal property or evidence of
the application, or toinquire into the truth of a statenent in
the affidavit.

(2) If a person to whom an affidavit is delivered under
section 31102 refuses to pay, deliver, transfer, or issue per-
sonal property or evidence of personal property, the property may
be recovered or its paynent, delivery, transfer, or issuance com
pel |l ed upon proof of a person's right to the property in a pro-
ceedi ng brought for the purpose by or on behalf of the persons
entitled to the property. A person to whom paynent, delivery,
transfer, or issuance is nmade is answerabl e and accountabl e for
the property to a personal representative of the estate or to
anot her person having a superior right.

Sec. 31104. If it appears fromthe inventory and apprai sal
that the value of the entire estate, less |liens and encunbrances,
does not exceed honestead all owance, famly all owance, exenpt
property, adm nistration costs and expenses, reasonabl e funeral
expenses, and reasonabl e, necessary nedical and hospital expenses
of the decedent's last illness, the personal representative,

W thout giving notice to creditors, may i medi ately di sburse and
distribute the estate to the persons entitled to the estate and

may file a closing statenent as provided in section 31105.
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Sec. 31105. (1) Unless prohibited by court order and except
for an estate being adm ni stered by a supervi sed personal repre-
sentative, a personal representative nay close an estate adm ni s-
tered under the summary procedures of section 31104 by filing
with the court, at any tinme after disbursenent and distribution
of the estate, a verified statenent stating all of the
fol | ow ng:

(a) To the best know edge of the personal representative,
the value of the entire estate, less liens and encunbrances, did
not exceed honestead all owance, famly all owance, exenpt proper-
ty, admnistration costs and expenses, reasonable funeral
expenses, and reasonabl e, necessary nedical and hospital expenses
of the decedent's last illness.

(b) The personal representative has fully adm nistered the
estate by disbursing and distributing it to the persons entitled
to the estate.

(c) The personal representative has sent a copy of the clos-
ing statenent to all estate distributees and to all creditors or
ot her claimants of whomthe personal representative is aware
whose clains are neither paid nor barred, and has furnished a
full account in witing of the estate admnistration to the dis-
tributees whose interests are affected.

(2) If an action or proceeding involving the personal repre-
sentative is not pending in the court 1 year after the closing
statenent is filed under this section, the persona

representative's appoi ntment term nates.
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1 (3) Aclosing statenent filed under this section has the

2 sane effect as one filed under section 31004.
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ARTI CLE IV
FOREI GN PERSONAL REPRESENTATI VES AND
ANCI LLARY ADM NI STRATI ON
PART 1
DEFI NI TI ONS

Sec. 4101. As used in this article:

(a) "Local adm nistration" neans adm ni stration by a per-
sonal representative appointed in this state under an appoi nt nent
proceedi ng described in article I1I1I.

(b) "Local personal representative" includes a personal rep-
resentative appointed in this state under an appoi nt nent proceed-
ing described in article Il and excludes a foreign personal rep-
resentative who acquires the power of a | ocal personal represen-
tative under section 4203.

(c) "Resident creditor” nmeans a person dom ciled or doing
business in this state that is, or could be, a clainmnt against a
nonr esi dent decedent's estate.

PART 2
PONERS OF FOREI GN PERSONAL REPRESENTATI VES

Sec. 4201. At any tine after the expiration of 60 days
after a nonresident decedent's death, a person indebted to the
nonr esi dent decedent, or havi ng possession or control of personal
property or of an instrunent evidencing a debt, obligation,
stock, or chose in action belonging to the nonresident decedent,
may pay the debt or deliver the personal property or the instru-
ment to the domciliary foreign personal representative of the
nonr esi dent decedent upon being presented with proof of the
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domciliary personal representative's appointnent and an
affidavit made by or on behalf of the representative stating al
of the foll ow ng:

(a) The date of the nonresident decedent's death.

(b) That | ocal admnistration, or an application or petition
for local admnistration, is not pending in this state.

(c) That the domciliary foreign personal representative is
entitled to paynent or delivery.

Sec. 4202. (1) Paynent or delivery made in good faith on
the basis of proof of authority and affidavit as provided in
section 4201 rel eases the debtor or person having possession of
the personal property to the sane extent as if paynent or deliv-
ery is nmade to a | ocal personal representative.

(2) Paynment or delivery under section 4201 shall not be made
if aresident creditor of the nonresident decedent notifies the
debtor of the nonresident decedent or the person having posses-
sion of the personal property belonging to the nonresident dece-
dent that the debt should not be paid nor the property delivered
to the domciliary foreign personal representative.

Sec. 4203. (1) If local admnistration, or an application
or petition for local admnistration, is not pending in this
state, a domciliary foreign personal representative may file
with a court in this state, in a county in which property bel ong-
ing to the decedent is |ocated, authenticated copies of the
representative's appointnment and of any official bond the repre-

sentative has given.

01006' 97 *



© 00 N o 0o b~ W DN P

N N NN NNDNRRRRRR R R R
o o0 WO NP O © 0N O O b W N O

SB 209, As Passed Senate, March 4, 1997

258

(2) As to property in this state, a domciliary foreign
personal representative who conplies with this section may
exerci se the power of a |local personal representative, including,
but not limted to, the execution and delivery of a deed under
and in satisfaction of a |and contract for the purchase of real
property located in this state, a discharge of a nortgage, or a
di scharge of a security interest or financing statenent or both,
and may maintain an action or proceeding in this state subject to
any conditions inposed upon nonresident parties generally.

Sec. 4204. (1) A domciliary foreign persona
representative's power under sections 4201 and 4203 shall be
exercised only if estate adm nistration or an application for
admnistration is not pending in this state. An application or
petition for local admnistration of the estate term nates the
power of the foreign personal representative to act under section
4203, but the local court nay allow the foreign personal repre-
sentative to exercise l[imted powers to preserve the estate.

(2) A person who, before receiving actual notice of a pend-
ing |l ocal adm nistration, changes his or her position in reliance
upon a foreign personal representative's power shall not be prej-
udi ced by reason of the application or petition for, or grant of,
| ocal admnistration. The |ocal personal representative is
subject to all duties and obligations that have accrued by virtue
of the exercise of the powers by the foreign personal representa-
tive and may be substituted for the foreign personal representa-

tive in an action or proceeding in this state.
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Sec. 4205. In respect to a nonresident decedent, article
1l governs all of the foll ow ng:

(a) A proceeding in a court of this state for probate of the
will, for appointnent, renoval, supervision, and discharge of the
| ocal personal representative, and for another order concerning
the estate.

(b) The status, powers, duties, and liabilities of a |ocal
personal representative and a right of a claimant, purchaser,

di stributee, and another in regard to a | ocal admnistration.
PART 3
JURI SDI CTI ON OVER FOREI GN REPRESENTATI VES

Sec. 4301. (1) A foreign personal representative submts
personally to the jurisdiction of the courts of this state in a
proceeding relating to the estate by doing any of the follow ng:

(a) Filing an authenticated copy of appointnent as provided
in section 4203.

(b) Receiving paynent of noney or taking delivery of per-
sonal property under section 4201.

(c) Doing an act as a personal representative in this state
that would give the state jurisdiction over an individual.

(2) Jurisdiction under subsection (1)(b) islimted to the
money or val ue of personal property coll ected.

Sec. 4302. In addition to jurisdiction conferred by section
4301, a foreign personal representative is subject to the juris-
diction of the courts of this state to the sane extent that the
representative's decedent was subject to that jurisdiction

i mredi ately before death
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Sec. 4303. (1) Service of process may be made upon the
foreign personal representative by registered or certified nail
addressed to the representative's | ast reasonably ascertai nabl e
address, requesting a return recei pt signed by addressee only.
Notice by ordinary first-class mail is sufficient if registered
or certified mail service to the addressee is unavail abl e.
Service may be nmade upon a foreign personal representative in the
manner in which service could have been nade under other |aws of
this state on either the foreign personal representative or the
representative's decedent imedi ately before death
(2) If service is made upon a foreign personal representa-
tive as provided in subsection (1), the representative is allowed
not | ess than 30 days within which to appear or respond.
PART 4
JUDGVENTS AND PERSONAL REPRESENTATI VE
Sec. 4401. An adjudication rendered in any jurisdiction in
favor of or against a personal representative of the estate is as
bi ndi ng on the | ocal personal representative as if the |ocal per-

sonal representative were a party to the adjudication.
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ARTI CLE V
PROTECTI ON OF AN | NDI VI DUAL UNDER DI SABI LI TY
AND H S OR HER PROPERTY
PART 1
GENERAL PROVI SI ONS

Sec. 5101. As used in parts 1 to 4 of this article:

(a) "Best interests of the mnor" neans the sumtotal of the
followng factors to be considered, evaluated, and determ ned by
the court:

(1) The love, affection, and other enotional ties existing
bet ween the parties involved and the child.

(11) The capacity and disposition of the parties involved to
give the child love, affection, and guidance and to continue edu-
cating and raising the child in the child s religion or creed, if
any.

(11m) The capacity and disposition of the parties involved
to provide the child with food, clothing, nmedical care or other
remedi al care recogni zed and permtted under the |laws of this
state in place of nedical care, and other material needs.

(1v) The length of tinme the child has lived in a stable,
satisfactory environment, and the desirability of maintaining
continuity.

(v) The permanence, as a famly unit, of the existing or
proposed cust odi al hone.

(vi) The noral fitness of the parties invol ved.

(vim) The nental and physical health of the parties

i nvol ved.
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(vini) The child's honme, school, and community record.

(1xX) The child' s reasonable preference, if the court consid-
ers the child to be of sufficient age to express a preference.

(xX) The party's willingness and ability to facilitate and
encourage a close and continuing parent-child relationship
between the child and his or her parent or parents.

(xi) Donestic violence regardless of whether the violence is
directed against or witnessed by the child.

(xi1) Any other factor considered by the court to be rele-
vant to a particular dispute regarding term nation of a guardi an-
shi p, renoval of a guardian, or parenting tine.

(b) "dainm includes, in respect to a protected individual,
aliability of the protected individual, whether arising in con-
tract, tort, or otherwise, and a liability of the estate that
arises at or after the appointnent of a conservator, including
expenses of adm nistration.

(c) "Conservator" includes, but is not limted to, alimted
conservator described in section 5419(1).

(d) "@uardian" nmeans a person who has qualified as a guard-
ian of a mnor or incapacitated individual under a parental or
spousal nom nation or a court appointnent and includes a limted
guardi an as described in sections 5205, 5206, and 5306. Cuardi an
does not include a guardian ad litem

(e) "lIncapacitated individual" neans that termas defined in
section 1105.
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(f) "Mental health professional"™ nmeans a person who is
trai ned and experienced in the area of nental illness and who is
any of the follow ng:

(1) A physician who is licensed to practice nedicine or
osteopathic nedicine in this state.

(11) A psychol ogi st who has been granted a full or limted
license to practice in this state.

(11m) A social worker who is registered as a certified
social worker in this state.

(1v) Aregistered nurse who is licensed to practice nursing
inthis state and who is a graduate of a state-approved school of
nur si ng.

(g) "Money" neans | egal tender or a note, draft, certificate
of deposit, stock, bond, check, or credit card.

(h) "Visitor" nmeans an individual appointed in a guardi an-
ship or protective proceeding who is trained in |law, nursing, or
social work, is an officer, enployee, or special appointee of the
court, and has no personal interest in the proceeding.

Sec. 5102. (1) A person under a duty to pay or deliver
nmoney or personal property to a mnor may performthis duty by
payi ng or delivering the noney or property, in an aggregate val ue
t hat does not exceed $5,000.00 each year, to any of the

fol | ow ng:

(a) The mnor if he or she is married.

(b) An individual having the care and custody of the m nor
wi th whom the m nor resides.
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(c) A guardian of the m nor.

(d) Afinancial institution incident to a deposit in a state
or federally insured savings account in the sole nane of the
m nor wth notice of the deposit to the m nor.

(2) This section does not apply if the person maki ng paynent
or delivery knows that a conservator has been appointed or a pro-
ceedi ng for appointnent of a conservator of the mnor's estate is
pendi ng.

(3) Gher than the mnor or a financial institution, an
i ndi vi dual receiving noney or property for a mnor is obligated
to apply the noney to the mnor's support and education, but
shal |l not pay hinself or herself except by way of rei nbursenent
for out-of-pocket expenses for goods and services necessary for
the mnor's support. An excess anmount shall be preserved for the
mnor's future support and education. A balance not used for
t hose purposes and property received for the mnor shall be
turned over to the mnor when majority is attained. A person who
pays or delivers noney or property in accordance with this sec-
tion is not responsible for the proper application of the noney
or property.

Sec. 5103. By a properly executed power of attorney, a
parent or guardian of a mnor or incapacitated individual may
del egate to another person, for a period not exceeding 6 nonths,
any powers regarding care, custody, or property of the m nor
child or ward. The attorney-in-fact shall not exercise the power
to consent to marriage or adoption of a mnor ward under this

secti on.
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Sec. 5104. (1) An interested person who desires to be

notified before an order is nmade in a guardi anship proceedi ng,

i ncl udi ng a proceedi ng subsequent to the appointnent of a guard-

i an under section 5312, or in a protective proceedi ng under sec-
tion 5401 nust file a request for notice with the register of the
court in which the proceeding is pending and with the attorney of
record of the guardian or conservator or, if none, wth the
guardi an or conservator, if any. A request is not effective
unless it contains a statenment showing the interest of the person
making it and the address of that person or an attorney to whom
notice is to be given. The request is effective only as to a
proceedi ng that occurs after the filing.

(2) A governnental agency paying benefits to the individual
to be protected or before whom an application for benefits is
pending is an interested person in a protective proceeding.

Sec. 5105. The court has jurisdiction of the matter
described in this section. |If authorized by order of the court
that has jurisdiction of the prospective donor, a person 14 years
of age or older may give 1 of his or her 2 kidneys to a father,
not her, son, daughter, brother, or sister for a transplantation
needed by the intended donee. A guardian, parent, spouse, child,
or other next of kin of the prospective donor, other than the
i ntended donee, may file a petition for an order under this
section. |If the prospective donor does not have a guardi an, the
court shall appoint a guardian ad litemto protect the prospec-
tive donor's interests. The court shall hold a hearing on the

petition and cause notice of the hearing to be given. The
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prospective donor shall be present at the hearing and shall be
exam ned by the petitioner or the court, or both. |If the court
determ nes that the prospective donor is sufficiently sound of
m nd to understand the needs and probabl e consequences of the
gift to both the donor and donee and agrees to the gift, the
court may enter an order authorizing the making of the gift.

Sec. 5106. (1) Subject to subsections (2) and (3), the
court may appoint or approve as a guardian, limted or tenporary
guardi an, or conservator under this act, or as a plenary guardian
or partial guardian as those terns are defined in section 600 of
the nental health code, 1974 PA 258, MCL 330. 1600, a nonprofit
corporation incorporated under the nonprofit corporation act,
1982 PA 162, MCL 450. 2101 to 450. 3192, which corporation's pri-
mary function is to provide fiduciary services in the same manner
as other fiduciaries under this act. This section shall not be
construed to nmake a person that is not a nonprofit corporation
described in this subsection ineligible to be appointed or
approved as a fiduciary.

(2) The court shall only appoint a corporation as authorized

under subsection (1) if the court finds on the record both of the

fol | ow ng:
(a) The appoi ntnment of the nonprofit corporation is in the
ward's or devel opnental ly di sabl ed individual's best interests.

(b) Another qualified, suitable person has not cone before
the court and expressed a willingness to serve in that fiduciary

capacity.
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(3) If a nonprofit corporation described in subsection (1)
is appointed, the court shall determ ne whether to require a
bond. |If bond is required, the court shall set the anmount of
bond, and the sureties and liabilities of the bond shall be as
provided in sections 5410 and 5411. The court shall not appoint
a corporation described in subsection (1) as a personal represen-
tative or trustee.

(4) A corporation appointed under this section shall not
receive as a result of that appointnent a benefit beyond conpen-
sation specifically authorized for that type of fiduciary by this
act or the nental health code, 1974 PA 258, MCL 330.1001 to
330. 2106.

Sec. 5107. (1) Upon entry of an order finding that an indi-
vidual is legally incapacitated, the court shall imediately
order the departnent of state police to enter the order into the
| aw enf orcenent information network.

(2) Upon entry of an order finding that an individual is no
| onger legally incapacitated, the court shall imrediately order
the departnent of state police to renove fromthe | aw enforcenent
informati on network the court order entered into the | aw enforce-
ment information network under subsection (1) that found that the
i ndi vi dual was |l egally incapacitated.

(3) The departnent of state police shall imediately enter
an order into the | aw enforcenent information network or shal
i mredi ately renove an order fromthe | aw enforcenent information

network as ordered by the court under this section.
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PART 2
GUARDI ANS OF M NORS

Sec. 5201. A person may become a minor's guardi an by paren-
tal appoi ntnment or court appointnent. The guardi anship status
continues until term nated, without regard to the |ocation from
time to tinme of the guardian or m nor ward.

Sec. 5202. (1) The parent of an unmarried m nor may appoi nt
a guardian for the mnor by will or by another witing signed by
the parent and attested by at |east 2 w tnesses.

(2) Subject to the right of the m nor under section 5203, if
both parents are dead or incapacitated or the surviving parent
has no parental rights or has been adjudged to be incapacitated,
a parental appointnent becones effective when the guardian's
acceptance is filed in the court in which a nom nating instrunent
is probated or, in the case of a nontestanmentary nom nating
instrunment, in the court at the place where the m nor resides or
is present. |If both parents are dead, an effective appoi ntnent
by the parent who died later has priority.

(3) A parental appointnent effected by filing the guardian's
acceptance under a will probated in the state of the testator's
domcile is effective in this state.

(4) Upon acceptance of appointnent, the guardian shall give
witten notice of acceptance to the mnor and to the person
having the mnor's care or the mnor's nearest adult relative.

Sec. 5203. A minor 14 years of age or older who is the
subj ect of a parental appointnment may prevent an appoi ntnent or

cause it to termnate by filing with the court in which the
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nom nating instrunment is filed a witten objection to the
appoi ntment before it is accepted or within 30 days after its
acceptance. An objection may be withdrawn. An objection does
not preclude appointnent by the court in a proper proceedi ng of
t he parental nom nee or another suitable person.

Sec. 5204. (1) A person interested in the welfare of a
mnor, or a mnor if 14 years of age or older, may petition for
t he appoi ntnment of a guardian for the mnor. The court may order
the famly i ndependence agency or a court enployee or agent to
conduct an investigation of the proposed guardianship and file a
witten report of the investigation.

(2) The court may appoint a guardian for an unmarried m nor
if any of the follow ng circunstances exist:

(a) The parental rights of both parents or the surviving
parent are term nated or suspended by prior court order, by judg-
ment of divorce or separate nmaintenance, by death, by judicial
determ nation of nental inconpetency, by disappearance, or by
confinement in a place of detention.

(b) The parent or parents permt the mnor to reside with
anot her person and do not provide the other person with | egal
authority for the mnor's care and nai nt enance.

(c) Al of the foll ow ng:

(1) The mnor's biological parents have never been married
to one anot her.

(11) The mnor's parent who has custody of the m nor dies or
is mssing and the other parent has not been granted | egal

cust ody under court order.
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(11m) The person whomthe petition asks to be appointed
guardian is related to the mnor within the fifth degree by mar-
ri age, bl ood, or adoption.

(d) The appointnment is necessary for the mnor's immedi ate
physi cal, or nental and enotional, well-being.

(3) Amnor's limted guardian may petition to be appointed
a guardian for that mnor, except that the petition shall not be
based upon suspension of parental rights by the order that
appoi nted that person the limted guardian for that m nor.

(4) A guardi an appoi nted under section 5202 whose appoi nt -
ment is not prevented or nullified under section 5203 has prior-
ity over a guardi an who may be appointed by the court. The court
may proceed with an appoi ntnment upon a finding that the testanen-
tary guardian has failed to accept the appointnent within 30 days
after the notice of the guardi anship proceeding.

(5) For the mnor ward's welfare, the court may at any tine
order the mnor ward's parents to pay reasonabl e support and
order reasonable parenting tine and contact of the m nor ward
with his or her parents.

Sec. 5205. (1) The court may appoint a limted guardian for
an unmarried mnor upon the petition of the mnor's parent or
parents if all of the follow ng requirenents are net:

(a) The parents with custody of the m nor consent or, in the
case of only 1 parent having custody of the mnor, the sole
parent consents to the appointnent of a |limted guardian.

(b) The parent or parents voluntarily consent to the

suspension of their parental rights.
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(c) The court approves a |limted guardi anshi p placenent plan
agreed to by both of the follow ng parties:

(1) The parents with custody of the mnor or, in the case of
only 1 parent having custody of the mnor, the sole parent who
has custody of the m nor.

(11) The person or persons whomthe court will appoint as
the mnor's [imted guardian.

(2) A mnor's parent or parents who desire to have the court
appoint a limted guardian for that m nor and the person or per-
sons who desire to be appointed |imted guardian for that m nor
nmust develop a limted guardi anship placenent plan. The parties
must use a limted guardi anship placenent plan form prescribed by
the state court admnistrator. A limted guardi anship placenent
plan form nmust include a notice that inforns a parent who is a
party to the plan that substantial failure to conply with the
pl an wi t hout good cause may result in the termnation of the
parent's parental rights under chapter XIl1A of 1939 PA 288, MCL
712A.1 to 712A.32. The proposed |imted guardi anshi p pl acenent
pl an shall be attached to the petition requesting the court to
appoint a limted guardian. The |limted guardi anship placenent
pl an shall include provisions concerning all of the follow ng:

(a) The reason the parent or parents are requesting the
court to appoint a limted guardian for the m nor.

(b) Parenting tine and contact with the mnor by his or her
parent or parents sufficient to maintain a parent and child

rel ati onship.
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(c) The duration of the Iimted guardi anshi p.

(d) Financial support for the m nor.

(e) Any other provisions that the parties agree to include
in the plan.

Sec. 5206. (1) The court shall review a proposed limted
guar di anshi p placenent plan filed with the court under section
5205 and shall do 1 of the foll ow ng:

(a) Approve the proposed plan.

(b) Disapprove the proposed plan.

(c) Onits owmn notion, nodify a proposed plan and approve i
as nodified, if the parties agree to the nodification. The nodi
fied plan shall be filed with the court.

(2) Alimted guardi anship placenent plan that has been
approved by the court nmay be nodified upon agreenent of the par-
ties and approval of the court. A nodified |limted guardi anship
pl acenent plan shall be filed wth the court.

(3) The voluntary suspension of parental rights under sec-
tion 5205 does not prevent the parent or parents fromfiling a
petition to termnate the limted guardianship at any tinme as
provided in section 5208. Appointnment of a limted guardian
under this section is a continuing appoi ntnent.

(4) Alimted guardi an appoi nted under this section has al
of the powers and duties enunerated in section 5215 except that
mnor's limted guardian may not consent to the mnor's adoption
or release for adoption and nmay not consent to the mnor ward's

marri age.
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Sec. 5207. (1) The court may review a guardi anship for a
mnor as it considers necessary and shall review a guardi anship
annually if the mnor is under 6 years of age. |In conducting the
review, the court shall consider all of the follow ng factors:

(a) The parent's and guardian's conpliance with either of
the follow ng, as applicable:

(1) Alimted guardi anship placenent plan.

(11) A court-structured plan under subsection (3)(b)(11)(B)
or section 5209(2)(b)(n1n).

(b) Whet her the guardi an has adequately provided for the
mnor's wel fare.

(c) The necessity of continuing the guardi anship.

(d) The guardian's willingness and ability to continue to
provide for the mnor's welfare.

(e) The effect upon the mnor's welfare if the guardi anship
i's continued.

(f) Any other factor that the court considers relevant to
the mnor's welfare.

(2) The court may order the fam |y independence agency or a
court enpl oyee or agent to conduct an investigation and file a
witten report of the investigation regarding the factors listed
in subsection (1).

(3) Upon conpletion of a guardianship review, the court may
do either of the follow ng:

(a) Continue the guardianshi p.

(b) Schedul e and conduct a hearing on the guardi anship's

status and do any of the follow ng:
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(1) If the guardianship is a |imted guardi anship, do either
of the follow ng:

(A) Continue the limted guardi anshi p.

(B) Oder the parties to nodify the limted guardi anship
pl acenment plan as a condition to continuing the limted
guar di anshi p.

(11) If the guardi anship was established under section 5204,
do either of the follow ng:

(A) Continue the guardianshi p.

(B) Oder the parties to follow a court-structured plan
designed to resolve the conditions identified at the review
heari ng.

(1m1) Take an action described in section 5209(2).

Sec. 5208. (1) A mnor's parent or parents may petition the
court to term nate a guardianship for the mnor as foll ows:

(a) If the guardianship is a limted guardi anship, the par-
ents or the sole parent wwth a right to custody of the m nor.

(b) I'f the guardi anship was established under section 5204,
the mnor's parent or parents.

(2) If apetitionis filed to term nate a guardi anshi p under
this section, the court may do 1 or nore of the foll ow ng:

(a) Order the famly independence agency or a court enpl oyee
or agent to conduct an investigation and file a witten report of
the investigation regarding the best interests of the m nor or
gi ve testinony concerning the investigation.

(b) Utilize the community resources in behavioral sciences

and other professions in the investigation and study of the best
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interests of the mnor and consider their recommendations for the
di sposition of the petition.

(c) Appoint a guardian ad litemor attorney to represent the
m nor .

(d) Take any other action considered necessary in a particu-
| ar case.

(3) This section and section 5209 apply to all guardi anshi ps
est abl i shed before, on, or after the effective date of this
section.

Sec. 5209. (1) After notice and hearing on a petition under
section 5208 to termnate a |limted guardi anship, the court shal
termnate the limted guardianship if it determ nes that the
mnor's parent or parents have substantially conplied with the
limted guardi anship placenment plan. The court may enter orders
to facilitate the mnor's reintegration into the hone of the
parent or parents for a period of up to 6 nonths before the
term nati on.

(2) For a petition to term nate a guardi anship in which sub-
section (1) does not apply, after notice and hearing, the court
may do any of the foll ow ng:

(a) Termnate the guardianship if the court determ nes that
it isinthe best interests of the mnor, and do any of the
fol | ow ng:

(1) Enter orders to facilitate the mnor's reintegration
into the parent's hone for a period of up to 6 nonths before the

term nati on.
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(11) Order the famly i ndependence agency to supervise the
transition period when the mnor is being reintegrated into his
or her parent's hone.

(111) Oder the famly independence agency to provide serv-
ices to facilitate the mnor's reintegration into his or her
parent's hone.

(b) Continue the guardianship for not nore than 1 year after
the hearing date if the court determnes that it is in the best
interests of the mnor, and do any of the foll ow ng:

(1) If the guardianship is a |imted guardi anshi p, order the
parent or parents to conply with 1 of the foll ow ng:

(A) The limted guardi anshi p pl acenent pl an.

(B) A court-nodified |limted guardi anship placenent pl an.

(© If the imted guardi anship was established before
Decenber 20, 1990, a court-structured plan that enables the m nor
to return to the hone of his or her parent or parents.

(1) If the guardianship is ordered under section 5204,
order the parent or parents to follow a court-structured pl an
that enables the mnor to return to the home of his or her parent
or parents.

(mmm) If a guardianship is continued under subparagraph (1)
or (11), schedule and conduct a hearing to review the guardi an-
ship before the expiration of the period of tinme that the guard-
ianship is continued and either term nate the guardi anship or
limted guardi anship or proceed under subdivision (c) or (d).

(c) I'f the mnor resides with the guardian or limted

guardian for not less than 1 year and if the court finds that the
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mnor's parent or parents have failed to provide the mnor with
parental care, |ove, guidance, and attention appropriate to the
child s age and individual needs resulting in a substantial dis-
ruption of the parent-child relationship, continue the guardi an-
ship if it is established by clear and convinci ng evi dence that
the continuation would serve the best interests of the m nor.

(d) Appoint an attorney to represent the mnor or refer the
matter to the famly i ndependence agency. The attorney or the
fam |y i ndependence agency nmay file a conplaint on behalf of the
m nor requesting the juvenile division of the probate court to
take jurisdiction of the mnor under section 2(b) of chapter XIIA
of 1939 PA 288, MCL 712A. 2.

Sec. 5210. Upon receipt of a copy of a judgnent or an order
of disposition in a child custody action regarding a m nor that
is sent to the court as provided in section 6b of the child cus-
tody act of 1970, 1970 PA 91, MCL 722.26b, the court shall term -
nate the guardi anship or limted guardi anship for that m nor.

Sec. 5211. The venue for a guardi anship proceeding for a
mnor is in the place where the mnor resides or is present at
the tinme the proceeding is commenced.

Sec. 5212. The court nay appoint as guardi an a person whose
appoi ntment serves the mnor's welfare, including a nonprofit
corporation described in section 5106. If the mnor is 14 years
of age or older, the court shall appoint a person nom nated by
the mnor, unless the court finds the appointnment contrary to the

mnor's wel fare.
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Sec. 5213. (1) The petitioner shall give notice of the tine
and place of hearing of a petition for the appointnment of a
m nor's guardian to each of the follow ng:

(a) The mnor, if 14 years of age or ol der.

(b) The person who had the principal care and custody of the
m nor during the 60 days preceding the date of the petition.

(c) Each living parent of the mnor or, if neither of them
is living, the adult nearest of kin to the m nor.

(2) Upon hearing, if the court finds that a qualified person
seeks appoi ntnent, venue is proper, the required notices have
been given, the requirenments of section 5204, or sections 5205
and 5206, are satisfied, and the mnor's welfare will be served
by the requested appointnent, the court shall nake the
appointment. In other cases, the court may dism ss the proceed-
ing or make anot her disposition of the matter that will serve the
mnor's wel fare.

(3) If necessary, the court nmay appoint a tenporary guardi an
with the status of an ordinary guardian of a mnor, but the tem
porary guardian's authority shall not exceed 6 nonths.

(4) If, at any tinme in the proceeding, the court determ nes
that the mnor's interests are or may be inadequately represent-
ed, the court may appoint an attorney to represent the m nor,
giving a consideration to the preference of the mnor if the
mnor is 14 years of age or ol der.

Sec. 5214. By accepting a parental or court appoi ntnent as
guardi an, a guardian submts personally to the court's

jurisdiction in a proceeding relating to the guardi anship that
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may be instituted by an interested person. The petitioner shal
cause notice of a proceeding to be delivered to the guardian or
mai l ed to the guardian by first-class mail at the guardian's
address listed in the court records and to the address then known
to the petitioner. Letters of guardi anship nust indicate whether
t he guardi an was appointed by court order or parental
nom nat i on.

Sec. 5215. A minor's guardian has the powers and responsi -
bilities of a parent who is not deprived of custody of the
parent's m nor and unemanci pated child, except that a guardian is
not legally obligated to provide for the ward fromthe guardi an's
own noney and is not liable to third persons by reason of the
parental relationship for the ward's acts. A guardian has all of
the foll owm ng powers and duties:

(a) The guardi an shall take reasonable care of a ward' s per-
sonal effects and commence a protective proceeding if necessary
to protect the ward's other property.

(b) The guardi an may recei ve noney payable for the ward's
support to the ward's parent, guardi an, or custodi an under the
terms of a statutory benefit or insurance system or a private
contract, devise, trust, conservatorship, or custodianship. The
guardi an may receive the ward's noney or property paid or deliv-
ered under section 5102. Mboney or property received under that
section shall be applied to the ward's current needs for support,
care, and education. The guardian shall exercise due care to
conserve any excess for the ward's future needs unless a

conservator is appointed for the ward's estate, in which case the
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excess shall be paid over at least annually to the conservator
The guardi an shall not use that noney or property for conpensa-
tion for the guardian's services except as approved by court
order or as determ ned by a duly appointed conservator other than
the guardian. A guardian may institute a proceeding to conpel a
person's performance of a duty to support the ward or to pay
money for the ward's wel fare.

(c) The guardian shall facilitate the ward's education and
social or other activities, and shall authorize nmedical or other
prof essional care, treatnment, or advice. A guardian is not
liable by reason of this consent for injury to the ward resulting
fromthe negligence or acts of third persons unless it would be
illegal for a parent to have consent ed.

(d) A guardian nmay consent to a mnor ward's nmarri age.

(e) Subject to the conditions and restrictions of chapter X
of 1939 PA 288, MCL 710.21 to 710.70, a guardian may consent to a
m nor ward' s adoption or rel ease for adoption.

(f) A guardian must report the condition of the ward and of
the ward's estate that is subject to the guardi an's possessi on or
control as ordered by the court on petition of a person inter-
ested in the mnor's welfare or as required by court rule. The
report nust detail the condition of the ward, nedical or nental
health treatnment or care to which the ward was subjected, and
what reason, if any, exists for the continuation of the
guar di anshi p.

Sec. 5216. (1) A guardian is entitled to reasonable

conpensation for services as guardian and to rei nbursenent for
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room board, and clothing personally provided to the ward, but
only as approved by court order.

(2) I'f a mnor dies while under guardi anship and a conserva-
tor has not been appointed for the mnor's estate and if the
guar di an has possession of any noney of the deceased m nor, upon
petition of the guardian and with or without notice, the court
may hear a claimfor burial expenses or another claimas the
court considers advisable. Upon hearing the claim the court may
enter an order allowing or disallowing the claimor a part of it
and may provide in an order of allowance that the claimor a part
of it be paid inmmediately if the paynent can be nmade wi t hout
injury or serious inconvenience to the mnor's estate.

Sec. 5217. A guardian's authority and responsibility term -
nat e upon the guardian's death, resignation, or renoval or upon
the mnor's death, adoption, marriage, or attainnment of
majority. However, a term nation does not affect the guardian's
l[tability for prior acts or the obligation to account for the
ward's noney and property. The guardian's resignation does not
termnate the guardianship until it is approved by the court. A
parental appoi ntnment under an informally probated will term nates
if the will i1s later denied probate in a formal proceeding.

Sec. 5218. (1) The court at the place where the ward
resi des has concurrent jurisdiction over resignation, renoval,
accounting, or another proceeding relating to the guardi anship
with the court that appointed the guardian or in which acceptance

of a parental appointnent was fil ed.
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(2) If the court |ocated where the ward resides is neither
t he appointing court nor the court in which acceptance of
appointment is filed, the court in which a proceedi ng subsequent
to appointnent is commenced in all appropriate cases shall notify
the other court, in this or another state, and after consultation
with that court, shall determ ne whether to retain jurisdiction
or transfer the proceeding to the other court, whichever wll
serve the ward's welfare. A copy of an order accepting a resig-
nation or renoving a guardi an shall be sent to the appointing
court or the court in which acceptance of appointnent is filed.

Sec. 5219. (1) A person interested in a ward's welfare or,
if 14 years of age or older, the ward may petition for the
removal of a guardian on the ground that renoval would serve the
ward's welfare or for another order that would serve the ward's
wel fare. A guardian may petition for permssion to resign. A
petition for renmoval or for perm ssion to resign may, but need
not, include a request for a successor guardian's appoi ntnment.

(2) Notice of a hearing on a petition for an order after a
guardi an' s appoi ntnent nust be given to the ward, the guardi an,
and any ot her person as ordered by the court or as provided by
court rule.

(3) After notice and hearing on a petition for renoval or
for permssion to resign, the court may term nate the guardi an-
ship and make further order that may be appropriate.

(4) If the court determnes at any time in a proceedi ng that
the ward's interest is or may be inadequately represented, the

court may appoint an attorney to represent the mnor, giving

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

283
consideration to the preference of the mnor if the mnor is 14
years of age or ol der
PART 3
GUARDI ANS OF | NCAPACI TATED | NDI VI DUALS

Sec. 5301. (1) If serving as guardian, the parent of an
unmarried incapacitated individual may appoint by wll, or other
writing signed by the parent and attested by at least 2 wt-
nesses, a guardian for the incapacitated individual. |If both
parents are dead or the surviving parent is adjudged incapaci-
tated, a parental appointnent becones effective when, after
having given 7 days' prior witten notice of intention to do so
to the incapacitated individual and to the person having the care
of the incapacitated individual or to the nearest adult relative,
the guardian files acceptance of appointnment in the court in
which the will is probated or, in the case of a nontestanentary
nom nating instrunment, in the court at the place where the inca-
pacitated individual resides or is present. The notice nust
state that the appointnment nay be termnated by filing a witten
objection in the court as provided by subsection (4). |If both
parents are dead, an effective appointnment by the parent who died
| ater has priority.

(2) If serving as guardian, the spouse of a married incapac-
itated individual may appoint by will, or other witing signed by
t he spouse and attested by at |least 2 witnesses, a guardi an of
the i ncapacitated individual. The appointnment becones effective
when, after having given 7 days' prior witten notice of

intention to do so to the incapacitated individual and to the
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person having care of the incapacitated individual or to the
nearest adult relative, the guardian files acceptance of appoint-
ment in the court in which the will is probated or, in the case
of a nontestanmentary nom nating instrunent, in the court at the
pl ace where the incapacitated individual resides or is present.
The notice nust state that the appoi ntnent may be term nated by
filing a witten objection in the court as provided by subsection
(4).

(3) An appointnment effected by filing the guardian's accep-
tance under a will probated in the state of the decedent's dom -
cile is effective in this state.

(4) Upon the filing of the incapacitated individual's wit-
ten objection to a guardian's appoi ntnment under this section in
either the court in which the wll was probated or, for a nontes-
tamentary nom nating instrument, the court at the place where the
i ncapaci tated individual resides or is present, the appointnment
is termnated. An objection does not prevent appointnment by the
court in a proper proceeding of the parental or spousal non nee
or anot her suitable person upon an adjudication of incapacity in
a proceedi ng under sections 5302 to 5317.

Sec. 5302. The venue for a guardi anship proceeding for an
i ncapacitated individual is in the place where the incapacitated
i ndi vidual resides or is present. |If the incapacitated individ-
ual is admtted to an institution by order of a court of conpe-
tent jurisdiction, venue is also in the county in which that

court is | ocated.
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Sec. 5303. (1) An individual in his or her own behalf, or
any person interested in the individual's welfare, may petition
for a finding of incapacity and appoi ntnent of a guardian. The
petition shall contain specific facts about the individual's con-
dition and specific exanples of the individual's recent conduct
that denonstrate the need for a guardi an's appoi nt nent.

(2) Upon the filing of a petition under subsection (1), the
court shall set a date for hearing on the issue of incapacity.
Unl ess the allegedly incapacitated individual has | egal counsel
of his or her own choice, the court shall appoint an attorney,
who may be granted the powers and duties of a guardian ad litem
to represent the person.

Sec. 5304. (1) If necessary, the court may order that an
i ndividual alleged to be incapacitated be exam ned by a physician
or nental health professional appointed by the court who shal
submt a report in witing to the court at |east 5 days before
the hearing set under section 5303. A report prepared as pro-
vided in this subsection shall not be made a part of the
proceedi ng's public record, but shall be available to the court
or an appellate court in which the proceeding is subject to
review, to the alleged incapacitated individual, to the petition-
er, to their respective |legal counsels, and to other persons as
the court directs. The report may be used as provided in the
M chi gan rul es of evidence.

(2) The alleged incapacitated individual has the right to
secure an i ndependent evaluation, at his or her own expense or,

if indigent, at the expense of the state. Conpensation for an
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i ndependent eval uation at public expense shall be in an anount
that, based upon tinme and expense, the court approves as
reasonabl e.

(3) Areport prepared under this section shall contain al
of the follow ng:

(a) A detailed description of the individual's physical or
psychol ogical infirmties.

(b) An expl anation of how and to what extent each infirmty
interferes with the individual's ability to receive or eval uate
informati on i n nmaki ng deci si ons.

(c) Alisting of all medications the individual is receiv-
i ng, the dosage of each nedication, and a description of the
ef fects each nedi cation has upon the individual's behavior.

(d) A prognosis for inprovenent in the individual's condi-
tion and a recomendation for the nost appropriate rehabilitation
pl an.

(e) The signatures of all individuals who perforned the
eval uati ons upon which the report is based.

(4) The individual alleged to be incapacitated is entitled
to be present at the hearing in person, and to see or hear al
evi dence bearing upon the individual's condition. |If the indi-
vidual wi shes to be present at the hearing, all practical steps
shall be taken to ensure his or her presence, including, if nec-
essary, noving the hearing site.

(5) The individual is entitled to be represented by |egal

counsel, to present evidence, to cross-exam ne W tnesses,
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i ncludi ng the court-appointed physician or nental health
prof essional and the visitor, and to trial by jury.

(6) The issue of incapacity may be determ ned at a cl osed
hearing without a jury if requested by the individual alleged to
be incapacitated or that individual's |egal counsel.

Sec. 5305. (1) The duties of a guardian ad |item appointed
for an individual alleged to be incapacitated include all of the
fol | ow ng:

(a) Personally visiting the individual

(b) Explaining to the individual the nature, purpose, and
| egal effects of a guardian's appoi nt nent.

(c) Explaining to the individual the hearing procedure and
the individual's rights in the hearing procedure, including, but
not limted to, the right to contest the petition, to request
limts on the guardian's powers, to object to a particul ar person
bei ng appoi nted guardian, to be present at the hearing, to be
represented by | egal counsel, and to have | egal counsel appointed
for the individual if he or she is unable to afford | egal
counsel

(d) Inform ng the individual of the nanme of any person known
to be seeki ng appoi ntnent as guardi an.

(e) Making determ nations, and informng the court of those

determ nations, on all of the foll ow ng:

(1) Whether the individual wi shes to be present at the
heari ng.
(11) Whether the individual wshes to contest the petition.
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(11m) Whether the individual wishes limts placed on the
guardi an' s powers.

(1v) Whether the individual objects to a particul ar person
bei ng appoi nt ed guardi an.

(2) The court shall not order conpensation of the guardi an
ad litemunless the guardian ad litem states on the record or in
the guardian ad litems witten report that he or she has com
plied with subsection (1).

(3) If the individual alleged to be incapacitated wi shes to
contest the petition, to have limts placed on the guardian's
powers, or to object to a particular person being appointed
guardian and if |egal counsel has not been secured, the court
shal | appoint |egal counsel to represent the individual alleged
to be incapacitated. |If the individual alleged to be incapaci-
tated is indigent, the state shall bear the expense of | egal
counsel

(4) If the individual alleged to be incapacitated requests
| egal counsel or the guardian ad litemdetermnes it is in the
best interest of the individual to have |egal counsel, and if
| egal counsel has not been secured, the court shall appoint |egal
counsel. If the individual alleged to be incapacitated is indi-
gent, the state shall bear the expense of |egal counsel

(5) If the individual alleged to be incapacitated has | egal
counsel appoi nted under subsection (3) or (4), the appointnent of
a guardian ad litemterm nates.

Sec. 5306. (1) The court may appoint a guardian if it is

satisfied by clear and convincing evidence that the individual
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for whom a guardian is sought is an incapacitated individual, and
that the appointnent is necessary as a neans of providing con-
tinuing care and supervision of the incapacitated individual.
Al ternately, the court may dism ss the proceeding or enter
anot her appropriate order.

(2) A guardian shall be granted only those powers and only
for that period of time as is necessary to provide for the denon-
strated need of the incapacitated individual, and the guardi an-
ship shall be designed to encourage the devel opnment of naxi mum
self-reliance and i ndependence in the individual. A court order
establishing a guardi anship shall specify any limtations on the
guardian's powers and any tine [imts on the guardi anshi p.

(3) If it is found by clear and convincing evidence that the
individual is incapacitated and | acks the capacity to do sone,
but not all, of the tasks necessary to care for hinself or her-
self, the court may appoint a limted guardian to provi de guard-

i anship services to the individual, but the court shall not
appoi nt a full guardi an.

(4) If it is found by clear and convincing evidence that the
individual is incapacitated and is totally without capacity to
care for hinself or herself, the court shall specify that finding
of fact in an order and may appoint a full guardian.

Sec. 5307. By accepting appoi ntnent, a guardi an personally
submts to the court's jurisdiction in a proceeding relating to
t he guardi anship that may be instituted by an interested person.
Notice of a proceeding shall be delivered to the guardian or

mail ed to the guardian by first-class mail at the guardian's
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address as listed in the court records and to his or her address
as then known to the petitioner.

Sec. 5308. The guardian's authority and responsibility for
an incapacitated individual term nates upon the death of the
guardi an or ward, upon the determ nation of incapacity of the
guardi an, or upon renoval or resignation as provided in section
5310. Testanentary appoi ntnment of a guardian under a wll pro-
bated under article Ill termnates if the will is later denied
probate under a supervi sed probate proceedi ng.

Sec. 5309. The court shall review a guardi anship not |ater
than 1 year after the guardian's appointnment and not |ater than
every 3 years after each review.

Sec. 5310. (1) On petition of the guardian and subject to
the filing and approval of a report prepared as required by sec-
tion 5314, the court shall accept the guardian's resignation and
make any other order that is appropriate.

(2) The ward or a person interested in the ward's wel fare
may petition for an order renoving the guardi an, appointing a
successor guardi an, nodifying the guardianship's terns, or term -
nating the guardi anship. A request for this order may be nmade by
informal letter to the court or judge. A person who know ngly
interferes with the transm ssion of this kind of request to the
court or judge is subject to a finding of contenpt of court.

(3) Except as otherwi se provided in the order finding inca-
pacity, upon receiving a petition or request under this section,
the court shall set a date for a hearing to be held within 28

days after the receipt of the petition or request. An order
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finding incapacity may specify a m nimum peri od, not exceedi ng
180 days, during which a petition or request for a finding that a
ward is no |l onger incapacitated, or for an order renoving the
guardi an, nodifying the guardi anship's ternms, or termnating the
guar di anshi p, shall not be filed w thout special |eave of the
court.

(4) Before renoving a guardi an, appointing a successor
guardi an, nodifying the guardi anship's ternms, or termnating a
guardi anship, and followi ng the sane procedures to safeguard the
ward's rights as apply to a petition for a guardian's appoint -
ment, the court may send a visitor to the present guardian's res-
i dence and to the place where the ward resides or is detained to
observe conditions and report in witing to the court.

Sec. 5311. (1) In a proceeding for the appointnent or
removal of an incapacitated individual's guardian, other than the
appoi ntnent of a tenporary guardian or tenporary suspension of a

guardi an, notice of hearing nust be given to each of the

fol | ow ng:
(a) The ward or the individual alleged to be incapacitated
and that individual's spouse, parents, and adult children.

(b) A person who is serving as the guardi an or conservator
or who has the individual's care and cust ody.

(c) If known, a person naned as attorney in fact under a
dur abl e power of attorney.

(d) I'f no other person is notified under subdivision (a),
(b), or (c), at least 1 of the individual's closest adult

relatives, if any can be found.

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

292

(2) Notice nust be served personally on the all eged
incapacitated individual. Notice to all other persons nust be
given as prescribed by court rule. Wiver of notice by the indi-
vidual alleged to be incapacitated is not effective unless the
i ndi vi dual attends the hearing or a waiver of notice is confirned
inan interviewwth the visitor.

(3) In a proceeding for a guardi an's appoi nt ment under sec-
tions 5303 and 5304, a copy of the petition nust be attached to
the hearing notice, and the notice to the all eged incapacitated
i ndi vi dual must contain all of the follow ng information:

(a) The nature, purpose, and |legal effects of the appoint-
ment of a guardi an.

(b) The alleged incapacitated individual's rights in the
proceedi ng, including the right to appointed | egal counsel.

Sec. 5312. (1) If an individual does not have a guardi an,
an energency exists, and no other person appears to have author-
ity to act in the circunstances, the court shall provide notice
to the individual alleged to be incapacitated and shall hold a
hearing. Upon a show ng that the individual is incapacitated,
the court may exercise the power of a guardian, or appoint a tem
porary guardian with only the powers and for the period of tine
as ordered by the court. A hearing with notice as provided in
section 5311 shall be held within 28 days after the court has
acted under this subsection.

(2) If an appointed guardian is not effectively performng
the guardian's duties and the court further finds that the

i ncapacitated individual's welfare requires i medi ate action, the
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court may appoint, with or without notice, a tenporary guardian
for the incapacitated individual for a specified period not to
exceed 6 nonths.

(3) Atenporary guardian is entitled to the care and custody
of the ward, and the authority of a permanent guardi an previously
appoi nted by the court is suspended as |long as a tenporary guard-
ian has authority. A tenporary guardian may be renoved at any
time. A tenporary guardian shall make reports as the court
requires. |In other respects, the provisions of this act concern-
i ng guardi ans apply to tenporary guardi ans.

Sec. 5313. (1) A conpetent person, including a nonprofit
corporation described in section 5106, may be appoi nted guardi an
of an incapacitated individual. The court shall not appoint as a
guardi an an agency, public or private, that financially benefits
fromdirectly providing housing, nedical, or social services to
t he incapacitated individual.

(2) I'n appointing a guardi an under this section, the court
shal | appoint a person, if suitable and willing to serve, desig-
nated by the individual who is the subject of the petition,

i ncluding a designation nmade in a durable power of attorney. |If
a specific designation is not made or a person designated is not
suitable or willing to serve, the court may appoint as a guardian
a person naned as attorney in fact through a durable power of
attor ney.

(3) If a person is not designated under subsection (2) or a
per son designated under subsection (2) is not suitable or willing

to serve, the court nay appoint as a guardian an individual who
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is related to the subject of the petition in the follow ng order
of preference:

(a) The incapacitated individual's spouse. This subdivision
shall be considered to include a person nomnated by wll or
other witing signed by a deceased spouse.

(b) An adult child of the incapacitated individual.

(c) A parent of the incapacitated individual. This subdivi-
sion shall be considered to include a person nom nated by will or
other witing signed by a deceased parent.

(d) Arelative of the incapacitated individual with whomthe
i ndi vi dual has resided for nore than 6 nonths before the filing
of the petition.

(e) A person nom nated by the person who is caring for the
i ndi vi dual or paying benefits to the individual.

(4) 1I'f none of the persons listed in subsection (3) is suit-
able or willing to serve, the court may appoint any conpetent
person who is suitable and willing to serve.

Sec. 5314. Except as |imted under section 5306, an inca-
pacitated individual's guardian is responsible for the ward's
care, custody, and control, but is not liable to third persons by
reason of that responsibility for the ward's acts. |In particular
and wi thout qualifying the foregoing, a guardian has all of the
foll owi ng powers and duties, except as nodified by court order:

(a) To the extent that it is consistent with the terns of an
order by a court of conpetent jurisdiction relating to detention
or commtment of the ward, the guardian is entitled to custody of

the person of the guardian's ward and may establish the ward's
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pl ace of residence wthin or without this state. The guardian
must notify the court within 14 days of a change in the ward's
pl ace of residence.

(b) If entitled to custody of the ward, the guardi an nust
make provision for the ward's care, confort, and mai ntenance and,
when appropriate, arrange for the ward's training and educati on.
The guardi an has the responsibility of securing services to
restore the ward to the best possible state of nental and physi -
cal well-being so that the ward can return to sel f-nmanagenent at
the earliest possible tine. Wthout regard to custodial rights
of the ward' s person, the guardi an nust take reasonabl e care of
the ward's clothing, furniture, vehicles, and other personal
ef fects and commence a protective proceeding if the ward' s other
property is in need of protection.

(c) A guardian may give the consent or approval that may be
necessary to enable the ward to receive nedical or other profes-
sional care, counsel, treatnent, or service.

(d) If a conservator for the ward's estate is not appointed,
a guardi an may:

(1) Institute a proceeding to conpel a person under a duty
to support the ward or to pay suns for the ward's welfare to per-
formthat duty.

(11) Receive noney and tangi ble property deliverable to the
ward and apply the noney and property for the ward's support,
care, and education. The guardian shall not use noney fromthe
ward's estate for roomand board that the guardian or the

guardi an' s spouse, parent, or child have furnished the ward
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unl ess a charge for the service is approved by court order made
upon notice to at least 1 of the ward's next of kin, if notice is
possi bl e. The guardi an shall exercise care to conserve any
excess for the ward's needs.

(e) The guardian shall report the condition of the ward and
the ward's estate that is subject to the guardi an's possession or
control, as required by the court, but not |ess often than
annually. A report under this subdivision nust contain all of
the foll ow ng:

(1) The ward's current nental, physical, and soci al
condi tion.

(11) Any inprovenent or deterioration in the ward' s nental
physi cal, and social condition that occurred during the past
year .

(11m) The ward's present living arrangenent and any changes
in his or her living arrangenent that occurred during the past
year .

(1v) Wether the guardian recomends a nore suitable living
arrangenment for the ward.

(v) Medical treatnent received by the ward.

(vi) Services received by the ward.

(vim) Alist of the guardian's visits with, and activities
on behal f of, the ward.

(vinir) A recommendation as to the need for continued
guar di anshi p.

(f) If a conservator is appointed, the guardian shall pay to

t he conservator, for managenent as provided in this act, the
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anmount of the ward's estate received by the guardian in excess of
t he anmount the guardi an expends for the ward' s current support,
care, and education. The guardian shall account to the conserva-
tor for the anount expended.

Sec. 5315. (1) A guardian of an individual for whoma con-
servator also is appointed controls the ward's custody and care
and is entitled to receive reasonabl e amounts for those services
and for room and board furnished to the ward as agreed upon
bet ween the guardi an and the conservator if the anpbunts agreed
upon are reasonabl e under the circunstances. The guardi an may
request the conservator to expend the ward's estate by paynent to
a third person or institution for the ward's care and
mai nt enance.

(2) If a ward dies while under guardi anship and a conserva-
tor has not been appointed for the ward's estate and if the
guar di an has possession of noney of the deceased ward, upon peti-
tion of the guardian and with or without notice, the court may
hear a claimfor burial expenses or any other claimas the court
consi ders advi sable. Upon hearing the claim the court may enter
an order allowng or disallowing the claimor a part of the claim
and may provide in the order of allowance that the claimor a
part of it be paid inmmediately if the paynent can be nade w thout
injury or serious inconvenience to the ward' s estate.

Sec. 5316. To encourage self-reliance and i ndependence in
an incapacitated individual, the court may authorize the individ-
ual to function wi thout the consent or supervision of the

i ndi vidual's guardi an or conservator in handling part of his or
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her nmoney or property, including authorizing the individual to
mai ntain an account with a financial institution. To the extent
the individual is authorized to function autononously, a person
may deal with the individual as though the individual is nentally
conpet ent .

Sec. 5317. (1) The court in the county where the ward
resi des has concurrent jurisdiction over resignation, renoval,
accounting, and other proceedings relating to the guardi anship
with the court that appointed the guardian or in which acceptance
of a parental or spousal appointnent was fil ed.

(2) If the court in the county where the ward resides is not
the court in which acceptance of appointnment is filed, the court
in which a proceeding is conmmenced after the appointnent in
appropriate cases shall notify the other court, in this or
anot her state, and after consultation with that court, shal
determ ne whether to retain jurisdiction or transfer the proceed-
ing to the other court, whichever is in the best interests of the
ward. After this determnation is nmade, the court accepting a
resignation or renoving a guardian shall direct this fiduciary to
prepare and submt a final report to both courts. A copy of an
order accepting a resignation or renoving a guardian and a copy
of the final report nmust be sent to the court in which acceptance
of appointnment is filed. The court entering this order may
permt closing of the guardianship in the court in which accep-
tance of appointnment is filed, wthout notice to interested

persons.
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Sec. 5318. A third person who, in good faith, deals with a
guardi an or assists a guardian in the conduct of a transaction
may assume the existence of the guardian's authority and its
proper exercise without inquiry. The third person is not bound
to inquire whether the guardian may act or is properly exercising
the power. A third person, w thout actual know edge that the
guardi an i s exceeding the guardian's powers or inproperly exer-
cising them is fully protected in dealing with the guardi an as
i f the guardi an possessed and properly exercised the power. A
third person is not bound to see to the proper application of
property paid or delivered to the guardian.

PART 4
PROTECTI ON OF PROPERTY OF AN | NDI VI DUAL UNDER DI SABILITY OR OF A
M NOR

Sec. 5401. (1) Upon petition and after notice and hearing
in accordance with this part, the court may appoint a conservator
or make another protective order for cause as provided in this
section.

(2) The court may appoi nt a conservator or nake anot her pro-
tective order in relation to a mnor's estate and affairs if the
court determnes that the m nor owns noney or property that
requi res managenent or protection that cannot otherw se be pro-
vi ded, has or may have business affairs that nmay be jeopardized
or prevented by mnority, or needs noney for support and educa-
tion and that protection is necessary or desirable to obtain or

provi de noney.
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(3) The court may appoi nt a conservator or nake anot her
protective order in relation to an individual's estate and
affairs if the court determ nes both of the follow ng:

(a) The individual is unable to manage property and busi ness
affairs effectively for reasons such as nental illness, nental
deficiency, physical illness or disability, chronic use of drugs,
chronic intoxication, confinenent, detention by a foreign power,
or di sappear ance.

(b) The individual has property that will be wasted or dis-
si pated unl ess proper nmanagenent is provided, or noney is needed
for the individual's support, care, and welfare or for those
entitled to the individual's support, and that protection is nec-
essary or desirable to obtain or provide noney.

(4) The court may appoint a conservator in relation to the
estate and affairs of an individual who is nentally conpetent,
but due to age or physical infirmty is unable to manage his or
her property and affairs effectively and who, recognizing this
disability, requests a conservator's appoi ntmnent.

Sec. 5402. After the service of notice in a proceeding
seeking a conservator's appoi ntnent or other protective order and
until the proceeding's termnation, the court in which the peti-
tionis filed has the follow ng jurisdiction:

(a) Exclusive jurisdiction to determ ne the need for a con-
servator or other protective order until the proceeding is
t erm nat ed.

(b) Exclusive jurisdiction to determ ne how the protected

individual's estate that is subject to the laws of this state is
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managed, expended, or distributed to or for the use of the
protected individual or any of the protected individual's depen-
dents or other claimnts.

(c) Concurrent jurisdiction to determne the validity of a
cl ai m agai nst the protected individual or the protected
individual's estate, and questions of title concerning estate
property.

Sec. 5403. Venue for a proceeding under this part is as
fol |l ows:

(a) In the court at the place in this state where the indi-
vidual to be protected resides whether or not a guardi an has been
appoi nted i n anot her pl ace.

(b) If the individual to be protected does not reside in
this state, in the court at a place where property of the indi-
vidual is |ocated.

Sec. 5404. (1) The individual to be protected, a person who
is interested in the individual's estate, affairs, or welfare,

i ncluding a parent, guardi an, or custodian, or a person who would
be adversely affected by |ack of effective nanagenent of the

i ndi vidual's property and business affairs may petition for a
conservator's appointnent or for another appropriate protective
order.

(2) The petition nust set forth to the extent known the
petitioner's interest; the nane, age, residence, and address of
the individual to be protected; the nane and address of the
guardian, if any; the name and address of the nearest relative

known to the petitioner; a general statenent of the individual's
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property with an estimate of the value of the property, including
conpensati on, insurance, a pension, or an allowance to which the
individual is entitled; and the reason why a conservator's
appoi ntment or another protective order is necessary. If a
conservator's appointnment is requested, the petition shall also
set forth the nane and address of the person whose appointnent is
sought and the basis of the claimto priority for appointnent.

Sec. 5405. (1) On a petition for a conservator's appoint-
ment or another protective order, the requirenents for notice
described in section 5311 apply, subject to the follow ng:

(a) If the individual to be protected has di sappeared or is
ot herwi se situated so as to nake personal service of notice
i npracticable, notice to the individual shall be given by mail or
publication as provided in section 1401.

(b) If the individual to be protected is a mnor, section
5207 al so applies.

(2) Notice of a hearing on a petition for an order after a
conservator's appoi ntnent or another protective order nust be
given to the protected individual, a conservator of the protected
individual's estate, and any other person as ordered by the court
or as provided by court rule.

Sec. 5406. (1) Upon receipt of a petition for a
conservator's appoi ntnent or another protective order because of
mnority, the court shall set a date for hearing. |If, at any
tinme in the proceeding, the court determnes that the mnor's
interests are or may be inadequately represented, the court may

appoint an attorney to represent the mnor, giving consideration
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to the mnor's choice if 14 years of age or older. An attorney
appoi nted by the court to represent a mnor has the powers and
duties of a guardian ad litem

(2) Upon receipt of a petition for a conservator's appoi nt -
ment or another protective order for a reason other than m nori -
ty, the court shall set a date for hearing. Unless the individ-
ual to be protected has chosen counsel, the court shall appoint
an attorney to represent the individual who may be granted the
powers and duties of a guardian ad litem |If the alleged dis-
ability is nental illness, nental deficiency, physical illness or
di sability, chronic use of drugs, or chronic intoxication, the
court may direct that the individual to be protected be exam ned
by a physician designated by the court, preferably a physician
who is not connected with an institution in which the individual
is a patient or is detained. The court may send a visitor to
interview the individual to be protected. The visitor may be a
guardian ad litemor a court officer or enployee.

(3) The court may utilize, as an additional visitor, the
service of a public or charitable agency to evaluate the condi -
tion of the individual to be protected and nmake appropriate rec-
omendations to the court.

(4) The individual to be protected is entitled to be present
at the hearing in person, and all practical steps nust be taken
to ensure the individual's presence including, if necessary,
nmoving the site of the hearing. The individual is entitled to be
represented by counsel, to present evidence, to cross-exam ne

W t nesses, including a court-appoi nted physician or other
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qualified person and a visitor, and to trial by jury. The issue
may be determ ned at a closed hearing or wwthout a jury if the
i ndi vidual to be protected or counsel for the individual so
requests.

(5) Any person may apply for perm ssion to participate in
t he proceeding, and the court may grant the request, with or
wi t hout hearing, upon determning that the best interest of the
i ndividual to be protected will be served by granting the
request. The court may attach appropriate conditions to the
per m ssi on.

(6) After hearing, upon finding that a basis for a
conservator's appoi ntnent or another protective order is estab-
lished, the court shall nmake the appoi ntnent or other appropriate
protective order.

Sec. 5407. (1) The court shall exercise the authority con-
ferred in this part to encourage the devel opnent of maxi num
self-reliance and i ndependence of a protected individual and
shal | nmake protective orders only to the extent necessitated by
the protected individual's nental and adaptive Iimtations and
other conditions warranting the procedure. Accordingly, the
court may authorize a protected individual to function w thout
the consent or supervision of the individual's conservator in
handl ing part of his or her noney or property, including autho-
rizing the individual to maintain an account with a financi al
institution. To the extent the individual is authorized to func-
tion autononmously, a person may deal with the individual as

t hough the individual is nmentally conpetent.
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(2) The court has the follow ng powers that may be exercised
directly or through a conservator in respect to a protected
i ndividual's estate and business affairs:

(a) Wile a petition for a conservator's appoi ntnment or
anot her protective order is pending and after prelimnary hearing
and without notice to others, the court has the power to preserve
and apply property of the individual to be protected as may be
required for the support of the individual or the individual's
dependent s.

(b) After hearing and upon determning that a basis for an
appoi ntment or other protective order exists with respect to a
m nor w thout other disability, the court has all those powers
over the mnor's estate and business affairs that are or may be
necessary for the best interests of the m nor and nenbers of the
mnor's inmediate famly.

(c) After hearing and upon determning that a basis for an
appoi ntment or other protective order exists with respect to an
i ndividual for a reason other than mnority, the court, for the
benefit of the individual and nenbers of the individual's imedi-
ate famly, has all the powers over the estate and business
affairs that the individual could exercise if present and not
under disability, except the power to make a will. Those powers
include, but are not limted to, all of the follow ng:

(1) To nmake gifts.

(11) To convey or release a contingent or expectant interest
in property including marital property rights and a right of
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survivorship incident to joint tenancy or tenancy by the
entirety.

(1m11) To exercise or release a power held by the protected
i ndi vi dual as trustee, personal representative, custodian for a
m nor, conservator, or donee of a power of appointnent.

(1v) To enter into a contract.

(v) To create a revocable or irrevocable trust of estate
property that may extend beyond the disability or life of the
protected individual.

(vi) To exercise an option of the protected individual to
purchase securities or other property.

(vim) To exercise aright to elect an option and change a
beneficiary under an insurance or annuity policy and to surrender
the policy for its cash val ue.

(vini) To exercise a right to an elective share in the
estate of the individual's deceased spouse.

(1X) To renounce or disclaiman interest by testate or
i ntestate succession or by inter vivos transfer.

(3) The court may exercise or direct the exercise of the
follow ng powers only if satisfied, after the notice and heari ng,
that it is in the protected individual's best interests and that
the individual either is incapable of consenting or has consented
to the proposed exercise of the power:

(a) To exercise or release a power of appointnment of which
the protected individual is donee.

(b) To renounce or disclaiman interest.
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(c) To make a gift in trust or otherw se exceeding 20% of a
year's incone of the estate.

(d) To change a beneficiary under an insurance and annuity
policy.

(4) A determnation that a basis for a conservator's
appoi nt ment or another protective order exists has no effect on
the protected individual's capacity.

Sec. 5408. (1) If it is established in a proper proceeding
that a basis exists as described in section 5401 for affecting an
i ndividual's property and business affairs, the court, w thout
appoi nting a conservator, may authorize, direct, or ratify a
transacti on necessary or desirable to achieve a security, serv-
ice, or care arrangenent neeting the protected individual's fore-
seeabl e needs. Protective arrangenents include, but are not
l[imted to, paynent, delivery, deposit, or retention of noney or
property; sale, nortgage, |ease, or other transfer of property;
entry into an annuity contract, contract for life care, deposit
contract, or contract for training and education; or an addition
to or establishnment of a suitable trust.

(2) If it is established in a proper proceeding that a basis
exi sts as described in section 540l for affecting an individual's
property and business affairs, the court, wthout appointing a
conservator, may authorize, direct, or ratify a contract, trust,
or other transaction relating to the protected individual's prop-
erty and business affairs if the court determ nes that the trans-

action is in the protected individual's best interests.
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(3) Before approving a protective arrangenent or other
transaction under this section, the court shall consider the
interests of the protected individual's creditors and dependents
and, in view of the disability, whether the protected individual
needs the continuing protection of a conservator. The court may
appoi nt a special conservator to assist in the acconplishnment of
a protective arrangenent or other transaction authorized under
this section. The special conservator has the authority con-
ferred by the order and serves until discharged by order after
reporting to the court on all matters done under the appoi ntnent
order.

Sec. 5409. (1) The court may appoint an individual, a cor-
poration authorized to exercise fiduciary powers, or a nonprofit
corporation described in section 5106 to serve as conservator of
a protected individual's estate. The following are entitled to
consideration for appointnent in the foll ow ng order of
priority:

(a) A conservator, guardian of property, or simlar fidu-
ciary appointed or recognized by the appropriate court of another
jurisdiction in which the protected individual resides.

(b) An individual or corporation nom nated by the protected
individual if he or she is 14 years of age or older and of suffi-
cient nmental capacity to nake an intelligent choice, including a
nom nati on made in a durable power of attorney.

(c) The protected individual's spouse.

(d) An adult child of the protected individual.

01006' 97 *



© 00 N o 0o b~ W DN P

N N NN NNDNRRRRRR R R R
o o0 WO NP O © 0N O O b W N O

SB 209, As Passed Senate, March 4, 1997

309

(e) A parent of the protected individual or a person
nom nated by the will of a deceased parent.

(f) Arelative of the protected individual with whom he or
she has resided for nore than 6 nonths before the petition is
filed.

(g) A person nom nated by the person who is caring for or
payi ng benefits to the protected individual.

(2) A person naned in subsections (1)(a), (c¢), (d), (e), or
(f) may designate in witing a substitute to serve instead, and
that designation transfers the priority to the substitute. |If
persons have equal priority, the court shall select the person
the court considers best qualified to serve. Acting in the pro-
tected individual's best interest, the court may pass over a
person having priority and appoint a person having a | ower prior-
ity or no priority.

Sec. 5410. The court may require a conservator to furnish a
bond condi tioned upon faithful discharge of all duties of the
trust according to law, with sureties as the court specifies.

Unl ess otherw se directed, the bond shall be in the anmpbunt of the
aggregate capital value of the estate property in the
conservator's control plus 1 year's estinmated income mnus the
val ue of securities deposited under arrangements requiring a
court order for their renoval and the value of |and that the
fiduciary, by express limtation of power, |acks power to sell or
convey W thout court authorization. Instead of sureties on a

bond, the court may accept other security for the performance of
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the bond, including a pledge of securities or a nortgage of
| and.

Sec. 5411. (1) The follow ng requirenents and provisions
apply to a bond required under section 5410:

(a) Unless otherwi se provided by the terns of the approved
bond, sureties are jointly and severally liable with the conser-
vator and with each other.

(b) By executing an approved bond of a conservator, a surety
consents to the jurisdiction of the court that issued letters to
the primary obligor in a proceeding pertaining to the
conservator's fiduciary duties and nam ng the surety as a party
respondent. Notice of a proceeding nust be delivered to the
surety or mailed by registered or certified mail to the address
listed with the court where the bond is filed and to the address
as then known to the petitioner.

(c) On petition of a successor conservator or an interested
person, a proceeding nmay be initiated against a surety for breach
of the obligation of the conservator's bond.

(d) The conservator's bond is not void after the first
recovery but may be proceeded against fromtinme to time until the
whol e penalty is exhausted.

(2) A proceeding shall not be comrenced against a surety on
a matter as to which an action or proceedi ng against the primry
obligor is barred by adjudication or limtation.

Sec. 5412. (1) Before receiving letters, a conservator nust
qualify by filing with the appointing court a required bond and a

statenent of acceptance of the duties of the office.
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(2) Infiling the statenent of acceptance, the conservator
may exclude fromthe scope of the conservator's responsibility,
for a period not exceeding 3 nonths, real estate or an ownership
interest in a business entity if the conservator reasonably
believes the real estate or property owned by the business entity
is or may be contam nated by a hazardous substance, or is or has
been used for an activity directly or indirectly involving a haz-
ardous substance that could result in liability to the estate or
otherwi se inpair the value of property held in the estate. The
conservator shall identify the real estate or ownership interest
bei ng excluded and specify the tinme period of exclusion.

(3) If the conservator identifies excluded property under
subsection (2), the conservator's responsibilities extend to the
excl uded property at the end of the exclusion period or upon
prior notice of acceptance of that property filed by the conser-
vator with the court, unless, before the end of the exclusion
period, the conservator requests the court to appoint a special
conservator with respect to the excluded property or to exercise
adm ni strative authority over the excluded property by direct
judicial order.

(4) In response to a request by the general conservator
under subsection (3), the court may do either of the foll ow ng:

(a) Appoint a special conservator with the duty and aut hor -
ity to collect and nmanage the excluded property, but only to the
extent necessary for proper settlenent of the estate, to preserve

the property, to account with respect to the property, and to
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distribute or otherw se dispose of the property as directed by
t he general conservator or other court order.

(b) Direct adm nistration of the excluded property by judi-
cial order wthout the appointnment of a conservator with respect
to the property.

(5) By accepting appointnent, a conservator submts person-
ally to the court's jurisdiction in a proceeding relating to the
estate that may be instituted by an interested person. Notice of
a proceeding shall be delivered to the conservator or mailed by
regi stered or certified mail to the address listed in the peti-
tion for appointnment or as reported to the court after appoint-
ment and to the address as then known to the petitioner.

Sec. 5413. If not otherw se conpensated for services
rendered, a visitor, guardian ad litem attorney, physician, con-
servator, or special conservator appointed in a protective pro-
ceedi ng, or an attorney whose services resulted in a protective
order or in an order that was beneficial to a protected
individual's estate, is entitled to reasonabl e conpensation from
the estate.

Sec. 5414. The court may renove a conservator for good
cause, upon notice and hearing, or accept a conservator's
resignation. Upon the conservator's death, resignation, or
renmoval, the court nmay appoi nt another conservator. A conserva-
tor so appoi nted succeeds to the title and powers of the
pr edecessor.

Sec. 5415. (1) A person interested in the welfare of an

i ndi vidual for whom a conservator is appointed may file a

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

313
petition in the appointing court for an order to do any of the
fol | ow ng:

(a) Require bond or security or additional bond or security,
or reduce bond.

(b) Require an accounting for the adm nistration of the
trust.

(c) Direct distribution

(d) Renpbve the conservator and appoint a tenporary or suc-
cessor conservator

(e) Grant other appropriate relief.

(2) A conservator may petition the appointing court for
instructions concerning fiduciary responsibility. Upon notice
and hearing, the court may give appropriate instructions or nmake
an appropriate order.

Sec. 5416. In relation to powers conferred by this part or
inplicit in the title acquired by virtue of the proceeding, a
conservator shall act as a fiduciary and observe the standard of
care applicable to a trustee.

Sec. 5417. (1) Wthin 90 days after appointnment or within
anot her tinme period specified by court rule, a conservator nust
prepare and file with the appointing court a conplete inventory
of the estate subject to the conservatorship together with an
oath or affirmation that the inventory is believed to be conplete
and accurate so far as information permts. The conservator nust
provide a copy of the inventory to the protected individual if
practicable and if the individual is 14 years of age or ol der and

has sufficient nmental capacity to understand the arrangenent. A
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copy nust also be provided to a parent or guardian with whomthe
protected individual resides.

(2) The conservator nust keep suitable records of the adm n-
istration and exhibit those records on the request of an inter-
ested person.

Sec. 5418. A conservator shall account to the court for
adm nistration of the trust not |ess than annually unless the
court directs otherw se, upon resignation or renoval, and at
other tinmes as the court directs. On termnation of the pro-
tected individual's mnority or disability, a conservator shal
account to the court or to the fornerly protected individual or
that individual's successors. Subject to appeal or vacation
within the tine permtted, an order, after notice and hearing,
allow ng an internedi ate account of a conservator adjudicates as
to liabilities concerning the matters considered in connection
wi th the accounts, and an order, after notice and hearing, allow
ing a final account adjudicates as to all previously unsettled
liabilities of the conservator to the protected individual or the
protected individual's successors relating to the
conservatorship. |In connection with any account, the court my
require a conservator to submt to a physical check of the estate
to be made in any manner the court specifies.

Sec. 5419. (1) Appointnent of a conservator vests in the
conservator title as trustee to all of the protected individual's
property, or to the part of that property specified in the order,
held at the tinme of or acquired after the order, including title

to property held for the protected individual by a custodian or
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attorney-in-fact. An order specifying that only a part of the
protected individual's property vests in the conservator creates
a limted conservatorship.

(2) Except as otherw se provided in this act, the protected
individual's interest in property vested in a conservator by this
section is not transferable or assignable by the protected
i ndividual. Though ineffective to affect property rights, an
attenpted transfer or assignnent by the protected individual may
generate a claimfor restitution or damages that, subject to pre-
sentation and all owance, nmay be satisfied as provided in section
5429.

(3) Property vested in a conservator by this section and the
protected individual's interest in that property is not subject
to |l evy, garnishnment, or simlar process other than an order
issued in the protective proceeding nmade as provided in section
5429.

Sec. 5420. (1) Letters of conservatorship are evidence of
transfer of all of the protected individual's property, or the
part of that property specified in the letters, to the
conservator. An order termnating a conservatorship is evidence
of transfer of the property subjected to the conservatorship from
the conservator to the protected individual or that individual's
successors.

(2) Subject to the requirenments of general statutes govern-
ing the filing or recordation of docunents of title to | and or
ot her property, letters of conservatorship or an order

term nating a conservatorship may be filed or recorded to give
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record notice of title as between the conservator and the
protected individual.

Sec. 5421. A sale or encunbrance to a conservator, to the
conservator's spouse, agent, or attorney, or to a corporation,
trust, or other organization in which the conservator has a sub-
stantial beneficial interest, or a transaction involving the
estate being adm nistered by the conservator that is affected by
a substantial conflict between fiduciary and personal interests,
is voi dable unless the transaction is approved by the court after
notice as directed by the court.

Sec. 5422. (1) A person who in good faith either assists or
deals with a conservator for value in a transaction other than
those requiring a court order as provided in section 5407 is pro-
tected as if the conservator properly exercised the power. The
fact that a person knowi ngly deals with a conservator does not
alone require the person to inquire into the existence of a power
or the propriety of its exercise, but a restriction on a
conservator's powers that is endorsed on letters as provided in
section 5427 is effective as to third persons. A person is not
bound to see to the proper application of estate property paid or
delivered to a conservator

(2) The protection expressed in this section extends to a
procedural irregularity or jurisdictional defect that occurs in a
proceeding |l eading to the issuance of letters and is not a sub-
stitution for protection provided by a conparabl e provision of
the law relating to a comrercial transaction or to sinplifying a

transfer of securities by a fiduciary.
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Sec. 5423. (1) Subject to alimtation provided in section
5427, a conservator has all of the powers conferred in this sec-
tion and the additional powers conferred by |aw on trustees in
this state. 1In addition, a conservator of the estate of an
unmarried mnor, as to whom no one has parental rights, has the
powers, responsibilities, and duties of a guardian described in
section 5215 until the individual is no | onger a m nor or
marries. The parental rights conferred on a conservator by this
section do not preclude a guardian's appoi ntnment as provided in
part 2.

(2) Acting reasonably in an effort to acconplish the purpose
of the appointnent and wi thout court authorization or confirma-
tion, a conservator may do any of the foll ow ng:

(a) Collect, hold, or retain estate property, including |and
in another state, until judging that disposition of the property
shoul d be nade. Property may be retained even though it includes
property in which the conservator is personally interested.

(b) Receive an addition to the estate.

(c) Continue or participate in the operation of a business
or other enterprise.

(d) Acquire an undivided interest in estate property in
whi ch the conservator, in a fiduciary capacity, holds an undi -
vi ded interest.

(e) Invest or reinvest estate property. |If the conservator
exerci ses the power conferred by this subdivision, the conserva-
tor nust invest or reinvest the property in accordance with the

M chi gan prudent investor rule.
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(f) Deposit estate noney in a state or federally insured
financial institution including one operated by the conservator.

(g) Acquire or dispose of estate property, including land in
anot her state, for cash or on credit, at public or private sale,
or manage, devel op, inprove, exchange, partition, change the
character of, or abandon estate property.

(h) Make an ordinary or extraordinary repair or alteration
in a building or other structure, denolish an inprovenent, or
raze an existing or erect a new party wall or buil ding.

(1) Subdivide, develop, or dedicate |land to public use; make
or obtain the vacation of a plat or adjust a boundary; adjust a
di fference in valuation on exchange or partition by giving or
receiving consideration; or dedicate an easenent to public use
wi t hout consi derati on.

(j) Enter for any purpose into a | ease as | essor or |essee
with or without option to purchase or renew for a termwthin or
ext endi ng beyond the term of the conservatorship.

(k) Enter into a | ease or arrangenent for exploration and
removal of a mneral or other natural resource or enter into a
pooling or unitization agreenent.

() Gant an option involving disposition of estate property
or take an option for the acquisition of property.

(m Vote a security, in person or by general or limted
pr oxy.

(n) Pay a call, assessnment, or another anount chargeabl e or

accrui ng agai nst or on account of a security.
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(o) Sell or exercise stock subscription or conversion
rights.

(p) Consent, directly or through a conmttee or other agent,
to the reorgani zation, consolidation, nmerger, dissolution, or
i quidation of a corporation or other business enterprise.

(q) Hold a security in the nanme of a nom nee or in other
formw t hout disclosure of the conservatorship so that title to
the security may pass by delivery. However, the conservator is
liable for an act of the nom nee in connection with the stock so
hel d.

(r) Insure the estate property agai nst damage or | oss or the
conservator against liability with respect to third persons.

(s) Borrow noney to be repaid fromestate property or
ot herw se.

(t) Advance noney for the protection of the estate or the
protected individual, and for all expense, loss, or liability
sustained in the estate's adm nistration or because of the hold-
ing or ownership of estate property, for which the conservator
has a lien on the estate as against the protected individual for
an advance so nmde.

(u) Pay or contest a claim settle a claimby or against the
estate or the protected individual by conprom se, arbitration, or
otherwi se; and release, in whole or in part, a claimbelonging to
the estate to the extent that the claimis uncollectible.

(v) Pay a tax, assessnent, conservator's conpensation, or
ot her expense incurred in the estate's collection, care,

adm ni stration, and protection.
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(w) Allocate an itemof incone or expense to either estate
income or principal, as provided by |law, including creation of a
reserve out of incone for depreciation, obsolescence, or anorti-
zation, or for depletion in a mneral or tinber property.

(x) Pay noney distributable to a protected individual or the
protected individual's dependent by paying the noney to the dis-
tributee or by paying the noney for the use of the distributee to
the distributee's guardian, or if none, to a relative or other
person having custody of the distributee.

(y) Enploy a person, including an attorney, auditor, invest-
ment advi sor, or agent, even though the person is associated with
the conservator, to advise or assist in the performance of an
adm ni strative duty; act upon the person's recomrendati on w t hout
i ndependent investigation; and, instead of acting personally,
enpl oy an agent to performan act of adm nistration, whether or
not discretionary.

(z) Prosecute or defend an action, claim or proceeding in
any jurisdiction for the protection of estate property and of the
conservator in the performance of a fiduciary duty.

(aa) Execute and deliver an instrunent that will acconplish
or facilitate the exercise of a power vested in the conservator

(bb) Respond to an environnmental concern or hazard affecting
property as provided in section 5424.

Sec. 5424. (1) To respond to an environnental concern or
hazard affecting property, the conservator nay do any of the

fol | ow ng:
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(a) Inspect property and the operation of business activity
on property held by the conservator, including property held in
or operated by a sole proprietorship, partnership, corporation,
or limted liability conpany for the purpose of determ ning com
pliance with environnental |aw affecting the property, and
respond to an actual or threatened violation of an environnental
| aw af fecting property held by the conservator.

(b) Take action necessary to prevent, abate, or otherw se
remedy an actual or threatened violation of an environnental |aw
affecting property held by the conservator, either before or
after the initiation of an enforcenent action by a governnental
body.

(c) Settle or conpromse at any tine a claimagainst the
estate that is asserted by a governnental body or private party
involving the alleged violation of an environnental |aw affecting
property held in the trust or estate.

(d) Disclaima power granted by a docunent, statute, or rule
of law that, in the sole discretion of the conservator, my cause
the conservator to incur personal liability under an environnen-
tal | aw

(e) Decline to serve or resign as a conservator if the con-
servator reasonably believes that there is or may be a conflict
of interest between the conservator in its fiduciary capacity and
inits individual capacity because of a potential claimor
l[iability that may be asserted agai nst the conservator on behal f
of the estate because of the type or condition of property held

in the estate.
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(f) Charge the cost of an inspection, review, abatenent,
response, cleanup, claimsettlenent, or renedial action autho-
rized in this section against the estate inconme or principal.

(2) The powers listed in subsection (1) are by way of enu-
meration and not limtation on the conservator's power to respond
to an environnmental concern or hazard.

(3) A conservator is not personally liable to a beneficiary
or other party for a decrease in the value of estate property by
reason of the conservator's conpliance wth an environnmental |aw,
specifically including a reporting requirenent under such a | aw.
Nei t her the acceptance by the conservator of property nor a fail-
ure by the conservator to inspect property or a business opera-
tion creates an inference that there is or may be liability under
an environnental law with respect to the property or business
operation. The authority granted by this section is solely to
facilitate the adm nistration and protection of estate property
and is not to inpose greater responsibility or liability on the
conservator than inposed by | aw absent these provisions.

Sec. 5425. A conservator may expend or distribute estate
i ncone or principal wthout court authorization or confirmation
for the support, education, care, or benefit of the protected
i ndi vi dual or the protected individual's dependents in accordance
with the foll ow ng principles:

(a) The conservator shall consider a recomrendation relating
to the appropriate standard of support, education, and benefit
for the protected individual or a dependent nade by a parent or

guardian, if any. The conservator shall not be surcharged for
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noney paid to a person or organi zation furnishing support,
education, or care to the protected individual or a dependent in
conpliance wth the recommendati on of the protected individual's
parent or guardi an unless the conservator knows that the parent
or guardi an derives personal financial benefit fromthat paynent,
including a benefit by relief froma personal duty of support, or
that the recomendation is clearly not in the protected
i ndi vidual's best interests.

(b) The conservator shall expend or distribute noney reason-
ably necessary for the support, education, care, or benefit of
the protected individual or a dependent with due regard to all of
the fol |l ow ng:

(1) The estate size, the conservatorship's probabl e dura-
tion, and the likelihood that the protected individual, at sone
future tinme, may be fully able to be wholly self-sufficient and
abl e to manage business affairs and the estate.

(11) The accustoned standard of living of the protected
i ndi vi dual and the dependents.

(11m) O her noney or sources used for the protected
i ndi vi dual 's support.

(c) The conservator may expend estate noney for the support
of an individual |legally dependent on the protected individual
and others who are nenbers of the protected individual's house-

hol d who are unable to support thenselves and who are in need of

support.
(d) The conservator may pay noney to be expended under this
section to any person, including the protected individual, to
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rei nburse for an expenditure that the conservator m ght have nade
or in advance for a service to be rendered to the protected indi-
vidual, if it is reasonable to expect the service wll be per-
formed and an advance paynent is custonmary or reasonably neces-
sary under the circunstances.

(e) In discharging a responsibility conferred by court order
or this part, a conservator shall inplenment the principles
described in section 5407(1) to the extent possible.

Sec. 5426. (1) If the estate is nore than sufficient to

provide for the purposes inplicit in the distributions authorized
by section 5425, a conservator for the protected individual,

other than a mnor, has the power to make a gift to charity or
anot her object, as the protected individual m ght have been
expected to nmake, in anpunts that do not exceed an annual total

of 20% of the estate incone.

(2) I'f a mnor who has not been adjudged di sabl ed under sec-
tion 5401(3) attains majority, after the conservator neets al
clai ne and expenses of adm nistration and accounts to the court
if required to do so by the court or by court rule, the conserva-
tor shall pay over and distribute all noney and property to the
formerly protected individual as soon as possible.

(3) If satisfied that a protected individual's disability,
other than mnority, has ceased, and after neeting all clainms and
expenses of adm nistration, the conservator shall pay over and
distribute all noney and property to the fornmerly protected indi-

vi dual as soon as possi bl e.
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(4) If a protected individual dies, the conservator shal
deliver to the court for safekeeping a will of the deceased
protected individual that has cone into the conservator's posses-
sion, shall informthe personal representative or a beneficiary
named in the will of the delivery, and shall retain the estate
for delivery to a duly appointed personal representative of the
decedent or another person entitled to the delivery. If within
45 days after the protected individual's death another person is
not appoi nted personal representative and an application or peti-
tion for appointnment is not before the court, the conservator may
apply to exercise a personal representative's powers and duties
in order to be able to proceed to adm nister and distribute the
decedent's estate. Upon application for an order granting a per-
sonal representative's powers to a conservator, after notice to a
person nom nated as personal representative by a will of which
the applicant is aware, the court may grant the application upon
determning that there is no objection and may endorse the |et-
ters of the conservator to note that the fornmerly protected indi-
vidual is deceased and that the conservator has all of the powers
and duties of a personal representative. An order nmade and
entered under this section has the effect of an order for a per-
sonal representative's appointnent as provided in section 3307
and parts 6 to 10 of article Ill. However, after adm nistration,
the estate in the conservator's nanme nmay be distributed to the
decedent's successors without prior retransfer to the conservator

as personal representative.
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Sec. 5427. Subject to the restrictions in section 5407(3),
at the time of appointnent or later, the court may confer on a
conservator, in addition to the powers conferred by sections 5423
to 5426, any power that the court itself could exercise under
section 5407(2)(b) and (c). At the tine of appointnent or |ater,
the court may Iimt the powers of a conservator otherw se con-
ferred by sections 5423 to 5426 or previously conferred by the
court, and may at any tinme renove or nodify a limtation. |If the
court limts a power conferred on the conservator by sections
5423 to 5426 or specifies, as provided in section 5419(1), that
title to sone, but not all, of the protected individual's prop-
erty vests in the conservator, the limtation or specification of
property subject to the conservatorship shall be endorsed upon
the letters of appointnent.

Sec. 5428. (1) Wen doing any of the follow ng, the conser-
vator and the court shall take into account the protected
individual's estate plan as known to them including a wll, a
revocabl e trust of which the individual is settlor, and a con-
tract, transfer, or joint ownership arrangenent originated by the
protected individual with provisions for paynent or transfer of a
benefit or interest at the individual's death to another or
ot hers:

(a) Investing the estate.

(b) Selecting estate property for distribution under section
5425 or 5426(1).
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(c) Uilizing a power of revocation or wthdrawal avail able
for the protected individual's support and exercisable by the
conservator or the court.

(2) The conservator may exam ne the protected individual's
will.

Sec. 5429. (1) A conservator may pay or secure fromthe
estate a clai magainst the estate or against the protected indi-
vidual arising before or after the conservatorship upon the pre-
sentation of the claimand all owance in accordance with the pri-
orities in subsection (4). A claimmy be presented by either of
the foll ow ng nethods:

(a) The claimant may deliver or mail to the conservator a
witten statenment of the claimindicating its basis, the nane and
mai | i ng address of the clainmant, and the anount cl ai ned.

(b) The claimant may file a witten statenment of the claim
with the court in the formprescribed by court rule and may
deliver or mail a copy of the statenent to the conservator

(2) The court shall consider a claimpresented when the con-
servator receives the witten statenent of claimor when the
claimis filed with the court, whichever happens first. A
presented claimis allowed if it is not disallowed by witten
statenent nailed by the conservator to the claimant within 63
days after the presentation of the claim The presentation of a
claimtolls a statute of limtations relating to the claimuntil
28 days after the clains disall owance.

(3) A claimant whose claimhas not been paid may petition

the court for determnation of the claimat any tine before it is
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barred by the applicable statute of limtations and, upon due
proof, may procure an order for the claims allowance, paynent,
or security fromthe estate. |If a proceeding is pending against
a protected individual at the tine of the appointnment of a con-
servator or is initiated against the protected individual after
t he appoi ntnent, the noving party shall give notice of the pro-
ceeding to the conservator if the proceeding could result in cre-
ating a claimagainst the estate.

(4) If it appears that the estate in conservatorship is
likely to be exhausted before all existing clainms are paid, the
conservator shall distribute the estate in noney or in kind in
paynment of clains in the follow ng order:

(a) Costs and expenses of adm nistration.

(b) dainms of the federal or state governnment having prior-
ity under |aw.

(c) Cainms incurred by the conservator for care, nainte-
nance, and education that were previously provided to the pro-
tected individual or the protected individual's dependents.

(d) Cains arising before the conservatorship.

(e) Al other clains.

(5) A preference shall not be given in the paynment of a
cl ai m over another claimof the sane class, and a clai mdue and
payable is not entitled to a preference over a claimnot due.
However, if it appears that the assets of the conservatorship are
adequate to neet all existing clains, acting in the protected
i ndividual's best interest, the court may order the conservator

to give a nortgage or other security on the conservatorship
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estate to secure paynent at sone future date of any or all clains
listed in subsection (4)(e).

(6) If a protected individual dies while under conservator-
ship, upon petition of the conservator and with or w thout
notice, the court may hear a claimfor burial expense or another
claimas the court considers advisable. Upon hearing the claim
the court may enter an order allowi ng or disallow ng the claimor
a part of it and may provide in an order of allowance that the
claimor a part of it shall be paid immediately if paynent can be
made without injury or serious inconvenience to the protected
i ndi vidual's estate.

Sec. 5430. (1) Unless otherwise provided in the contract, a
conservator is not individually liable on a contract properly
entered into in a fiduciary capacity in the course of estate
adm ni stration unless the conservator fails to reveal the repre-
sentative capacity and identify the estate in the contract.

(2) A conservator is personally liable for an obligation
arising fromownership or control of estate property or for torts
commtted in the course of estate adm nistration only if person-
ally at fault.

(3) Aclaimbased on a contract entered into by a conserva-
tor in a fiduciary capacity, an obligation arising from ownership
or control of the estate, or a tort commtted in the course of
estate admnistration nmay be asserted against the estate by pro-
ceedi ng agai nst the conservator in the conservator's fiduciary
capacity, whether or not the conservator is personally liable for

the claim
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(4) A question of liability between the estate and the
conservator personally may be determ ned in a proceeding for
accounting, surcharge, indemmification, or other appropriate pro-
ceedi ng or action.

Sec. 5431. The protected individual, conservator, or
anot her interested person may petition the court to termnate the
conservatorship. A protected individual seeking termnation is
entitled to the same rights and procedures as in an original pro-
ceeding for a protective order. Upon determ ning, after notice
and hearing, that the mnority or disability of the protected
i ndi vi dual has ceased, the court shall termnate the
conservatorship. Upon termnation, title to the estate property
passes to the fornmerly protected individual or to successors.
The order of termnation shall provide for expenses of adm nis-
tration and shall direct the conservator to execute appropriate
instrunments to evidence the transfer.

Sec. 5432. (1) A person indebted to a protected individual
or having possession of property or of an instrunent evidencing a
debt, stock, or chose in action belonging to a protected individ-
ual may pay or deliver the noney, property, or instrunment to a
conservator, guardian of the estate, or other simlar fiduciary
appoi nted by a court of the protected individual's state of resi-
dence upon being presented with proof of appointnment and an affi -
davit made by or on behalf of the fiduciary stating both of the
fol |l ow ng:

(a) That no protective proceeding that relates to the

protected individual is pending in this state.
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(b) That the foreign fiduciary is entitled to paynent or to
receive delivery.

(2) If the person to whomthe affidavit is presented is not
aware of a protective proceeding pending in this state, paynent
or delivery in response to the demand and affi davit discharges
t he debtor or possessor.

Sec. 5433. If a conservator has not been appointed in this
state and a petition in a protective proceeding is not pending in
this state, a conservator appointed in the state in which the
protected individual resides may file in a court of this state,
in a county in which property belonging to the protected individ-
ual is located, an authenticated copy of letters of appointnent
and of any bond. After the filing, the domciliary foreign con-
servator may exercise as to property in this state all the powers
of a conservator appointed in this state and may nai ntain an
action or proceeding in this state subject to any conditions
i nposed upon nonresident parties generally.

PART 5
DURABLE PONER OF ATTORNEY AND DESI GNATI ON OF PATI ENT ADVOCATE

Sec. 5501. A durable power of attorney is a power of attor-
ney by which a principal designates another as the principal's
attorney in fact in witing and the witing contains the words
"This power of attorney is not affected by the principal's subse-
quent disability or incapacity, or by the |apse of tine", or
"This power of attorney is effective upon the disability or inca-
pacity of the principal”, or simlar words show ng the

principal's intent that the authority conferred is exercisable
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notw t hstandi ng the principal's subsequent disability or
i ncapacity and, unless the power states a term nation tine, not-
wi thstanding the | apse of tinme since the execution of the
i nstrumnent.

Sec. 5502. An act done by an attorney in fact under a dura-
bl e power of attorney during a period of disability or incapacity
of the principal has the sane effect and inures to the benefit of
and binds the principal and the principal's successors in inter-
est as if the principal were conpetent and not disabled. Unless
the instrunent states a termnation tine, the power is exercis-
abl e notwi thstanding the | apse of tinme since the execution of the
instrunment. A durable power of attorney that authorizes the
agent to convey or otherw se exercise power over real estate does
not need to contain the real estate's |egal description.

Sec. 5503. (1) If, follow ng execution of a durable power
of attorney, a court of the principal's domcile appoints a con-
servator, estate guardian, or other fiduciary charged with the
managenent of all of the principal's property or all of his or
her property except specified exclusions, the attorney in fact is
accountable to the fiduciary as well as to the principal. The
fiduciary has the sanme power to revoke or anend the power of
attorney that the principal would have had if he or she were not
di sabl ed or incapacitated.

(2) By a durable power of attorney, a principal nmay nom nate
t he conservator, guardian of his or her estate, or guardi an of
his or her person for consideration by the court if a protective

proceeding for the principal's person or estate is conmenced
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after execution of the power of attorney. The court shall make
its appointnment in accordance with the principal's nost recent
nom nation in a durable power of attorney except for good cause
or disqualification.

Sec. 5504. (1) The death of a principal who has executed a
witten power of attorney, durable or otherw se, does not revoke
or termnate the agency as to the attorney in fact or other
person who, w thout actual know edge of the principal's death,
acts in good faith under the power. An action taken as provided
in this subsection, unless otherwi se invalid or unenforceabl e,
bi nds the principal's successors in interest.

(2) The disability or incapacity of a principal who has pre-
viously executed a witten power of attorney that is not a dura-
bl e power does not revoke or termnate the agency as to the
attorney in fact or other person who, wthout actual know edge of
the principal's disability or incapacity, acts in good faith
under the power. An action taken as provided in this subsection,
unl ess otherw se invalid or unenforceabl e, binds the principal
and his or her successors in interest.

Sec. 5505. (1) If an attorney in fact acts in good-faith
reliance on a power of attorney, durable or otherw se, and exe-
cutes an affidavit stating that, at the time of the action, the
attorney in fact did not have actual know edge of the principal's
death, disability, or incapacity or of the power's term nation by
revocation, the affidavit is, in the absence of fraud, conclusive

proof of the power's nonterm nation or nonrevocati on.
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(2) If the exercise of the power of attorney requires
execution and delivery of an instrunment that is recordable, the
affidavit when authenticated for record is also recordabl e.

(3) This section does not affect a provision in a power of
attorney for its termnation by expiration of time or occurrence
of an event other than express revocation or a change in the
principal's capacity.

Sec. 5506. (1) An individual 18 years of age or ol der who
is of sound mnd at the tinme the designation is nmade may desi g-
nate in witing another individual who is 18 years of age or
ol der to exercise powers concerning care, custody, and nedi cal
treatment decisions for the individual making the designation.
For purposes of this section and sections 5507 to 5512, an indi-
vidual who is nanmed in a designation to exercise powers concern-
ing care, custody, and nedical treatnent decisions is known as a
pati ent advocate and an individual who nmakes a designation is
known as a patient.

(2) A designation under this section must be in witing,
signed, w tnessed as provided in subsection (3), dated, executed
voluntarily, and, before its inplenmentation, made part of the
patient's nedical record with the patient's attendi ng physician
and, if applicable, with the facility where the patient is
| ocated. The designation nust include a statenent that the
authority conferred under this section is exercisable only when
the patient is unable to participate in nedical treatnent

deci si ons.
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(3) A designation under this section nust be executed in the
presence of and signed by 2 witnesses. A witness under this
section shall not be the patient's spouse, parent, child, grand-
child, sibling, presunptive heir, known devisee at the tine of
the wi tnessing, physician, or patient advocate or an enpl oyee of
alife or health insurance provider for the patient, of a health
facility that is treating the patient, or of a honme for the aged
as defined in section 20106 of the public health code, 1978 PA
368, MCL 333. 20106, where the patient resides. A wtness shal
not sign the designation unless the patient appears to be of
sound m nd and under no duress, fraud, or undue influence.

Sec. 5507. (1) A patient advocate designation may include a
statenent of the patient's desires on care, custody, and nedi cal
treatment. The patient may authorize the patient advocate to
exercise 1 or nore powers concerning the patient's care, custody,
and nedical treatnent that the patient could have exercised on
his or her own behal f.

(2) A patient may designate in the designation a successor
i ndividual as a patient advocate who nay exerci se powers concern-
ing care, custody, and nedical treatnent decisions for the
patient if the first individual nanmed as patient advocate does
not accept, is incapacitated, resigns, or is renoved.

(3) Before a patient advocate designation is inplenented, a
copy of the designation nust be given to the proposed patient
advocate and nust be given to a successor patient advocate before

t he successor acts as patient advocate. Before acting as a

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

336
patient advocate, the proposed patient advocate must sign an
accept ance of the designation.

(4) The acceptance of a designation as a patient advocate
must include substantially all of the follow ng statenents:

1. This designation is not effective unless the patient is
unabl e to participate in nedical treatnent decisions.

2. A patient advocate shall not exercise powers concerning
the patient's care, custody, and nedical treatnent that the
patient, if the patient were able to participate in the decision,
coul d not have exercised on his or her own behal f.

3. This designation cannot be used to nmake a nedical treat-
ment decision to wthhold or withdraw treatnment froma patient
who is pregnant that would result in the pregnant patient's
deat h.

4. A patient advocate nay make a decision to withhold or
w thdraw treatnment that would allow a patient to die only if the
pati ent has expressed in a clear and convincing manner that the
patient advocate is authorized to nake such a decision, and that
t he patient acknow edges that such a decision could or would
allow the patient's death.

5. A patient advocate shall not receive conpensation for
the performance of his or her authority, rights, and responsibil -
ities, but a patient advocate may be reinbursed for actual and
necessary expenses incurred in the performance of his or her
authority, rights, and responsibilities.

6. A patient advocate shall act in accordance with the

standards of care applicable to fiduciaries when acting for the
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patient and shall act consistent with the patient's best
interests. The known desires of the patient expressed or evi-
denced while the patient is able to participate in nmedical treat-
ment decisions are presuned to be in the patient's best
i nterests.

7. A patient may revoke his or her designation at any tinme
and in any manner sufficient to communicate an intent to revoke.

8. A patient advocate may revoke his or her acceptance to
the designation at any time and in any manner sufficient to com
muni cate an intent to revoke.

9. A patient admtted to a health facility or agency has
the rights enunerated in section 20201 of the public health code,
1978 PA 368, MCL 333.20201.

Sec. 5508. (1) The authority under a patient advocate des-
ignation is exercisable by a patient advocate only when the
patient is unable to participate in nedical treatnent decisions.
The patient's attendi ng physician and anot her physician or
i censed psychol ogi st shall determ ne upon exam nation of the
patient when the patient is unable to participate in nedical
treatment decisions, shall put the determnation in witing,
shall make the determ nation part of the patient's nedica
record, and shall review the determ nation not |ess than
annually. If the patient's religious beliefs prohibit an exam -
nation and this is stated in the designation, the patient nust
indicate in the designation howit shall be determ ned when the
pati ent advocate exercises powers concerning decisions on behalf

of the patient.
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(2) If a dispute arises as to whether the patient is unable
to participate in nedical treatnment decisions, a petition may be
filed with the court in the county in which the patient resides
or is found requesting the court's determ nation as to whet her
the patient is unable to participate in nedical treatnent
decisions. |If a petition is filed under this subsection, the
court shall appoint a guardian ad litemto represent the patient
for the purposes of this subsection. The court shall conduct a
hearing on a petition under this subsection as soon as possible
and not later than 7 days after the court receives the petition.
As soon as possible and not |ater than 7 days after the hearing,
the court shall determ ne whether or not the patient is able to
participate in nmedical treatnment decisions. |[If the court deter-
mnes that the patient is unable to participate in nmedical treat-
ment deci sions, the patient advocate's authority, rights, and
responsibilities are effective. |If the court determnes that the
patient is able to participate in nedical treatnent decisions,
the patient advocate's authority, rights, and responsibilities
are not effective.

Sec. 5509. (1) An individual designated as a patient advo-
cate has the followng authority, rights, responsibilities, and
[imtations:

(a) A patient advocate shall act in accordance with the
standards of care applicable to fiduciaries in exercising his or
her powers.

(b) A patient advocate shall take reasonable steps to foll ow

the desires, instructions, or guidelines given by the patient
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whil e the patient was able to participate in care, custody, or
medi cal treatnment decisions, whether given orally or as witten
in the designation.

(c) A patient advocate shall not exercise powers concerning
the patient's care, custody, and nedical treatnent that the
patient, if the patient were able to participate in the decision,
coul d not have exercised on his or her own behal f.

(d) This designation cannot be used to nmake a nedi cal treat-
ment decision to wthhold or withdraw treatnment froma patient
who is pregnant that would result in the pregnant patient's
deat h.

(e) A patient advocate may nmeke a decision to withhold or
w thdraw treatnment that would allow a patient to die only if the
patient has expressed in a clear and convincing manner that the
patient advocate is authorized to nake such a decision, and that
t he patient acknow edges that such a decision could or would
allow the patient's death.

(f) A patient advocate under this section shall not del egate
his or her powers to another individual w thout prior authoriza-
tion by the patient.

(2) A patient advocate designation is suspended when the
patient regains the ability to participate in nmedical treatnent
deci sions. The suspension is effective as long as the patient is
able to participate in nedical treatnent decisions. |If the
pati ent subsequently is determ ned under section 5508 to be

unabl e to participate in nedical treatnment decisions, the patient
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advocate's authority, rights, responsibilities, and |imtations
are again effective.

Sec. 5510. (1) A patient advocate designation is revoked by
any of the follow ng:

(a) The patient's death.

(b) An order of renoval by the probate court under
section 5511(4).

(c) The patient advocate's resignation or renoval by the
court, unless a successor patient advocate has been desi gnated.

(d) The patient's revocation of the designation. Even if
the patient is unable to participate in nmedical treatnent deci-
sions, a patient may revoke a designation at any tine and in any
manner by which he or she is able to communicate an intent to
revoke the designation. |If there is a dispute as to the intent
of the patient to revoke the designation, the court may nake a
determ nation on the patient's intent to revoke the designation.
If the revocation is not in witing, an individual who w tnesses
a revocation of a designation shall describe in witing the cir-
cunstances of the revocation, nust sign the witing, and shal
notify, if possible, the patient advocate of the revocation. |If
the patient's physician or health facility has notice of the
patient's revocation of a designation, the physician or health
facility shall note the revocation in the patient's nedica
records and bedside chart and nust notify the patient advocate.

(e) A subsequent designation that revokes the prior designa-

tion either expressly or by inconsistency.
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(f) The occurrence of a provision for revocation contained
in the designation.

(g) If a designation is executed during a patient's marri age
nam ng the patient's spouse as the patient advocate, the designa-
tion is suspended during the pendency of an action for separate
mai nt enance, annul nent, or divorce and is revoked upon the entry
of a judgment of separate mai ntenance, annul ment, or divorce,
unl ess the patient has naned a successor individual to serve as a
patient advocate. |If a successor patient advocate is nanmed, that
i ndi vidual acts as the patient advocate.

(2) The revocation of a patient advocate designati on under
subsection (1) does not revoke or termnate the agency as to the
patient advocate or other person who acts in good faith under the
designation and w thout actual know edge of the revocation.

Unl ess the action is otherw se invalid or unenforceable, an
action taken w thout know edge of the revocation binds the
patient and his or her heirs, devisees, and personal
representatives. An affidavit executed by the patient advocate
stating that, at the tine of doing an act in accordance with the
desi gnation, he or she did not have actual know edge of the revo-
cation of the designation is, in the absence of fraud, conclusive
proof that the patient advocate did not have actual know edge of
the revocation at the tinme of the act.

Sec. 5511. (1) Irrespective of a previously expressed or
evi denced desire, a current desire by a patient to have provided,
and not withheld or withdrawn, a specific |ife-extending care,

custody, or nedical treatnent is binding on the patient advocate,
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if known by the patient advocate, regardless of the then ability
or inability of the patient to participate in care, custody, or
medi cal treatnment decisions or the patient's conpetency.

(2) A person providing, performng, wthholding, or wth-
drawi ng care, custody, or nedical treatnent as a result of the
deci sion of an individual who is reasonably believed to be a
patient advocate and who is reasonably believed to be acting
within the authority granted by the designation is liable in the
same manner and to the sane extent as if the patient had nmade the
deci sion on his or her own behal f.

(3) A person providing care, custody, or nedical treatnent
to a patient is bound by sound nedical practice and by a patient
advocate's instructions if the patient advocate conplies with
sections 5506 to 5512, but is not bound by the patient advocate's
instructions if the patient advocate does not conply with these
sections.

(4) If a dispute arises as to whether a patient advocate is
acting consistent with the patient's best interests or is not
conplying with sections 5506 to 5512, a petition nmay be filed
with the court in the county in which the patient resides or is
found requesting the court's determnation as to the continuation
of the designation or the renoval of the patient advocate.

Sec. 5512. (1) A patient advocate cannot make a nedi cal
treat nent decision under the authority of or under the process
created by this section and sections 5506 to 5511 to withhold or
w thdraw treatnment froma pregnant patient that would result in

t he pregnant patient's death.
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(2) A health care provider shall not require a patient
advocat e designation to be executed as a condition of providing,
wi t hhol di ng, or wi thdrawi ng care, custody, or nedical treatnent.

(3) Alife or health insurer shall not do any of the follow
i ng because of the execution or inplenentation of a patient advo-
cate designation or because of the failure or refusal to execute
or inplenent such a designation:

(a) Refuse to provide or continue coverage to the patient.

(b) Limt the amount of coverage available to a patient.

(c) Charge a patient a different rate.

(d) Consider the terns of an existing policy of life or
heal th i nsurance to have been breached or nodified.

(e) Invoke a suicide or intentional death exenption or
exclusion in a policy covering the patient.

(4) A patient advocate designation shall not be construed to
condone, allow, permt, authorize, or approve suicide or
hom ci de.

(5) Except as provided in subsections (2) and (3), this sec-
tion and sections 5506 to 5511 only apply to or affect an indi-
vi dual who has executed a patient advocate designation or an
i ndi vi dual acting for or on behalf of another individual who has
executed a patient advocate designation.

(6) Nothing in this section or sections 5506 to 5511 shal
be considered to authorize or conpel care, custody, or nedical
treatment decisions for a patient who objects on religious

gr ounds.
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(7) A designation executed before the effective date of this
section with the intent of acconplishing a sim|lar purpose as
this section is valid but is subject to this section,
section 5506(1), and sections 5507 to 5511; nust be in witing,
signed, wi tnessed or notarized, dated, and executed voluntarily;
and, before its inplenentation, nust be made part of the
patient's nedical record.

Sec. 5513. If a provision of this article conflicts with a
provi sion of the nental health code, 1974 PA 258, MCL 330.1001 to
330. 2106, that act controls.
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ARTI CLE VI
UNI FORM TOD SECURI TY REGQ STRATI ON PROVI SI ONS

Sec. 6301. As used in this article:

(a) "Beneficiary form' neans a registration of a security
that indicates the present owner of the security and the owner's
intention regarding the person who wll beconme the security's
owner upon the owner's death

(b) "Register"” nmeans to issue a certificate showi ng the
ownership of a certificated security or, in the case of an uncer-
tificated security, to initiate or transfer an account show ng
ownership of securities.

(c) "Registering entity" neans a person who origi nates or
transfers a security title by registration, and includes a broker
mai ntai ni ng security accounts for custonmers and a transfer agent
or other person acting for or as an issuer of securities.

(d) "Security" means a share, participation, or other inter-
est in property, in a business, or in an obligation of an enter-
prise or other issuer, and includes a certificated security,
uncertificated security, and security account.

(e) "Security account” neans any of the foll ow ng;

(1) A reinvestnent account associated with a security, a
securities account with a broker, a cash balance in a brokerage
account, cash, interest, earnings, or dividends earned or
declared on a security in an account, a reinvestnent account, or
a brokerage account, whether or not credited to the account

before the owner's death
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(11) A cash balance or other property held for or due to the
owner of a security as a replacenent for or product of an account
security, whether or not credited to the account before the
owner's death

Sec. 6302. Only an individual whose registration of a
security shows sole ownership by 1 individual or nultiple owner-
ship by 2 or nore with right of survivorship, rather than as
tenants in comon, may obtain registration in beneficiary form
Mul tiple owmers of a security registered in beneficiary form hold
as joint tenants with right of survivorship, as tenants by the
entireties, or as owners of community property held in survivor-
ship form and not as tenants in common.

Sec. 6303. A security may be registered in beneficiary form
if the formis authorized by this or a simlar statute of the
state of organization of the issuer or registering entity, the
| ocation of the registering entity's principal office, or the
office of its transfer agent or its office making the registra-
tion or by this or a simlar statute of the law of the state
listed as the owner's address at the tinme of registration. A
regi stration governed by the law of a jurisdiction in which this
or simlar legislationis not in force or was not in force when a
registration in beneficiary formwas nmade i s neverthel ess pre-
sunmed to be valid and authorized as a matter of contract |aw

Sec. 6304. \Whether evidenced by certificate or account, a
security is registered in beneficiary formwhen the registration
i ncludes a designation of a beneficiary to take the ownership at

the death of the owner or the deaths of all nultiple owners.
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Sec. 6305. Registration in beneficiary formmy be shown by
the words "transfer on death" or the abbreviation "TOD', or by
the words "pay on death" or the abbreviation "POD', after the
name of the registered owner and before the nane of a
beneficiary.

Sec. 6306. The designation of a TOD beneficiary on a regis-
tration in beneficiary formdoes not effect ownership until the
owner's death. A registration of a security in beneficiary form
may be cancel ed or changed at any tinme by the sole owner or al
the surviving owners w thout the consent of the beneficiary.

Sec. 6307. On death of a sole owner or the last to die of
all multiple owners, ownership of securities registered in bene-
ficiary form passes to the beneficiary or beneficiaries who sur-
vived all owners. On proof of death of all owners and conpliance
wi th any applicable requirenents of the registering entity, a
security registered in beneficiary formmay be reregistered in
t he nane of the beneficiary or beneficiaries who survived the
death of all owners. Until division of the security after the
death of all owners, nultiple beneficiaries surviving the death
of all owners hold their interests as tenants in conmmon. |[If no
beneficiary survives the death of all owners, the security
bel ongs to the estate of the deceased sol e owner or the estate of
the last to die of all multiple owners.

Sec. 6308. (1) Aregistering entity is not required to
offer or to accept a request for security registration in benefi-
ciary form If aregistration in beneficiary formis offered by

a registering entity, the owner requesting registration in
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beneficiary formassents to the protections given to the
registering entity by this article.

(2) By accepting a request for registration of a security in
beneficiary form the registering entity agrees that the regis-
tration will be inplenented on the deceased owner's death as pro-
vided in this article.

(3) Aregistering entity is discharged fromall clains to a
security by a deceased owner's estate, creditors, heirs, or devi-
sees if the entity registers a transfer of the security in
accordance wth section 6307 and does so in good-faith reliance
on all of the follow ng:

(a) The registration.

(b) This article.

(c) Information provided to it by affidavit of the deceased
owner's personal representative, or by the surviving beneficiary
or by the surviving beneficiary's representatives, or other
information available to the registering entity.

(4) This article's protections do not extend to a reregis-
tration or paynment nade after a registering entity receives wit-
ten notice froma claimant to an interest in the security object-
ing to inplenentation of a registration in beneficiary form No
ot her notice or other information available to the registering
entity affects its right to protection under this article.

(5) The protection provided by this article to the register-
ing entity of a security does not affect the rights of beneficia-
ries in disputes between thenselves and other claimnts to

ownership of the security transferred or its value or proceeds.
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Sec. 6309. (1) Atransfer on death resulting froma
registration in beneficiary formis effective by reason of the
contract regarding the registration between the owner and the
registering entity and this article, and is not testanentary.

(2) This article does not Iimt the rights of creditors of
security owners agai nst beneficiaries and other transferees under
other laws of this state.

Sec. 6310. (1) Aregistering entity offering to accept reg-
istrations in beneficiary formmay establish the terns and condi -
tions under which it will receive requests for registrations in
beneficiary formor for inplenentation of registrations in bene-
ficiary form including requests for cancellation of previously
regi stered TOD beneficiary designations and requests for reregis-
tration to effect a change of beneficiary. The terns and condi -
tions so established may provide for proving death, avoiding or
resol ving a probl em concerning fractional shares, designating
primary and contingent beneficiaries, and substituting a nanmed
beneficiary's descendants to take in the place of the naned bene-
ficiary in the event of the beneficiary's death.

(2) Substitution may be indicated by appending to the nanme
of the primary beneficiary the letters LDPS, standing for "lineal
descendants per stripes". This designation substitutes a
deceased beneficiary's descendants who survive the owner for a
beneficiary who fails to survive, the descendants to be identi -
fied and to share in accordance with the | aw of the beneficiary's
domcile at the owner's death governing inheritance by an

intestate's descendants. Oher fornms of identifying
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beneficiaries who are to take on 1 or nore contingencies, and
rules for providing proofs and assurances needed to satisfy rea-
sonabl e concerns by registering entities regardi ng conditions and
identities relevant to accurate inplenentation or registrations
in beneficiary form may be contained in a registering entity's
terns and conditions.

(3) The following are illustrations of registrations in ben-
eficiary formthat a registering entity may authori ze:

(a) Sol e owner-sol e beneficiary:

"John S. Brown TOD or POD John S. Brown Jr."

(b) Multiple owners-sole beneficiary:

"John S. Brown and Mary B. Brown JT TEN TOD John S. Brown
Jr. "

(c) Multiple owners-primary and secondary substituted
benefi ciari es:

"John S. Brown and Mary B. Brown JT TEN TOD John S. Brown
Jr. SUB BENE Peter Q Brown" or "John S. Brown, Mary B. Brown JT
TEN TOD John S. Brown Jr. LDPS."

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

351
ARTI CLE VI |
PART 1
TRUST REGQ STRATI ON

Sec. 7101. (1) The trustee of a trust having its principal
pl ace of admnistration in this state may register the trust in
the court at the place designated in the trust instrunent or, if
none i s designated, then at the principal place of
adm nistration. The principal place of the trust's adm nistra-
tionis the trustee's usual place of business where the records
pertaining to the trust are kept or the trustee's residence if
the trustee does not have such a place of business. For a corpo-
rate trustee, the usual place of business is the business |oca-
tion of the primary trust officer for the trust.

(2) For cotrustees, if not designated in the trust instru-
ment, the principal place of admnistration is 1 of the
fol |l ow ng:

(a) If there is only 1 corporate cotrustee, the corporate
trustee's usual place of business.

(b) If there is only 1 professional fiduciary who is an
i ndi vidual and no corporate trustee, the professional fiduciary's
usual place of business or residence.

(c) If (a) or (b) does not apply, the usual place of busi-
ness or residence of any of the cotrustees as agreed upon by
t hem

Sec. 7102. (1) Atrust is registered by the filing of a
statenment that states the trustee's nane and address and in which

the trustee acknow edges the trusteeship. The statenent nust
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indicate if the trust has been registered el sewhere. The
statenment nust identify the trust in 1 of the foll ow ng manners:

(a) For a testanmentary trust, by the nanme of the testator
and the date and place of domciliary probate.

(b) For a witten inter vivos trust, by the nane of each
settlor and the original trustee and the date of the trust
instrunment and all anmendnents existing on the date of
regi stration

(c) For an oral trust, by information identifying the set-
tlor or other source of noney and describing the trust's tine and
manner of creation and the trust's ternms, including the subject
matter, beneficiaries, and tine of performance.

(2) The trust instrunent and anendnents are not required to
be filed with the court as part of the trust registration. |If a
trust is registered el sewhere, registration in this state is
ineffective until the earlier registration is rel eased by order
of the court where that registration occurred or by an instrunent
executed by the trustee and all beneficiaries. The order or
instrunment shall be filed with the registration in this state.

Sec. 7103. (1) By registering a trust or accepting the
trusteeship of a registered trust, the trustee submts personally
to the court's jurisdiction in a proceedi ng under section 7201
relating to the trust that is initiated by an interested person
while the trust remains registered. Notice of a proceedi ng nust
be given to the trustee in accordance with section 1401 at the

trustee's address as stated in the registration or as reported to
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the court and to the trustee's address then known to the
petitioner.

(2) To the extent of all beneficial interests in the trust
and if notice is given in accordance with section 1401, each ben-
eficiary of a trust properly registered in this state is subject
to the jurisdiction of the court of registration for the purposes
of a proceedi ng under section 7201.

Sec. 7104. For purposes of a proceedi ng commenced by a
trust beneficiary before registration, a trustee of a trust that
is not registered in a proper place is subject to the personal
jurisdiction of a court in which the trust could have been
registered. 1In addition, a trustee who, within 30 days after
receipt of a witten demand by a trust settlor or beneficiary,
fails to register a trust as required by the trust instrunent is
subj ect to renoval and denial of conpensation or to surcharge as
the court may direct.

Sec. 7105. A foreign corporate trustee is required to qual -
ify as a foreign corporation doing business in this state if it
mai ntains a trust's principal place of admnistration wthin the
state. A foreign cotrustee is not required to qualify in this
state solely because its cotrustee maintains the principal place
of admnistration in this state. Unless otherw se doi ng busi ness
inthis state, local qualification by a foreign trustee, corpo-
rate or individual, is not required for the trustee to receive
distribution froma local estate, to hold, invest in, manage, or
acquire property located in this state, or to nmaintain

litigation. This section does not affect a determ nation of what
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other acts require qualification as doing business in this
state.
PART 2
COURT JURI SDI CTI ON CONCERNI NG TRUSTS

Sec. 7201. (1) The court has exclusive jurisdiction of pro-
ceedi ngs concerning trusts as provided in section 1302(b) and (d)
and concurrent jurisdiction regarding matters affecting trusts as
provided in section 1303.

(2) Neither registration of a trust nor another proceeding
concerning a trust results in continuing supervisory
proceedi ngs. Subject to court jurisdiction as invoked by an
interested party or as otherw se exerci sed as provided by | aw,

t he managenent and distribution of a trust estate, subm ssion of
an account or report to beneficiaries, paynent of a trustee's
fees and other trust obligations, acceptance and change of trust-
eeship, and any other aspect of trust adm nistration shall pro-
ceed expeditiously consistent wwth the terns of the trust, free
of judicial intervention, and wi thout court order or approval, or
ot her court action.

Sec. 7202. Venue for a proceedi ng under section 7201
involving a registered trust is in the place of registration.
Venue for a proceedi ng under section 7201 involving a trust not
registered in this state is in any place where the trust properly
coul d have been registered and as otherw se specified by the
rules of civil procedure.

Sec. 7203. (1) If a party objects, the court shall not

entertain a proceedi ng under section 7201 involving a trust

01006' 97 *



© 00 N o 0o b~ W DN P

N N NN NNDNRRRRRR R R R
o o0 WO NP O © 0N O O b W N O

SB 209, As Passed Senate, March 4, 1997

355
regi stered or having its principal place of admnistration in
anot her state, unless either of the follow ng applies:

(a) Al appropriate parties could not be bound by litigation
in the courts of the state where the trust is registered or has
its principal place of adm nistration.

(b) If the interests of justice would otherw se seriously be
i npai r ed.

(2) The court may condition a stay or dismssal of a pro-
ceedi ng under this section on the consent of a party to jurisdic-
tion of the state in which the trust is registered or has its
princi pal place of business, or the court may grant a continuance
or enter another appropriate order.

Sec. 7204. The court where a trust is registered has con-
current jurisdiction with other courts of this state of an action
or proceeding to determ ne the existence or nonexi stence of the
trust if created other than by wll, of an action or proceeding
against a creditor or debtor of the trust, and of another action
or proceeding involving a trustee and a third party. Venue is
determ ned by the rules generally applicable to civil actions.

Sec. 7205. On petition of an interested person, after
notice to all interested persons, the court may review the pro-
priety of enploynent of a person by a trustee including an attor-
ney, auditor, investnent advisor, or other specialized agent or
assistant, and the reasonabl eness of the conpensation of a person
so enpl oyed and t he reasonabl eness of the conpensation determ ned

by the trustee for the trustee's own services. The court may

01006' 97 *



© 00 N o 0o b~ W DN P

N N NN NNDNRRRRRR R R R
o o0 WO NP O © 0N O O b W N O

SB 209, As Passed Senate, March 4, 1997

356
order a person who receives excessive conpensation froma trust
to make an appropriate refund.

Sec. 7206. A proceedi ng under section 7201 is initiated by
filing a petition in the court and giving notice to interested
parties as provided in section 1401. The court may order notifi-
cation of additional persons. A judgnment or order is valid for
each person who is given notice of the proceeding even if not al
interested parties are notified.

Sec. 7207. (1) On petition of an interested party, the
court may approve an interpretation, construction, nodification,
or other settlenent that is agreed upon in witing by all pres-
ently identified and conpetent beneficiaries whose interests in
the trust may be affected to resolve a contest, controversy, or
guestion of construction or interpretation concerning the exis-
tence, admnistration, or termnation of an irrevocable trust.

(2) If the present or future interest of an unborn, unascer-
tai ned, m ssing, or disappeared person; of a trustee or a trust
beneficiary described in the trust docunent but not yet estab-
lished; or of a mnor or other person w thout |egal capacity is
not represented or is not represented adequately under the provi-
sions of section 1209 or section 1403, the court may appoint 1 or
nore guardians ad litemto represent the interest or interests.

(3) The court shall approve an agreenent described in sub-
section (1) if it appears to have been reached in good faith and
its effects are just and reasonabl e under all of the rel evant

facts and circunst ances.
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(4) The order in response to a petition under subsection (1)
is binding on each party who is represented in the proceedi ng and
on others in accordance wth section 1403(b). After issuance of
the order, the agreenent as approved by the court shall be con-
sidered a part of the governing instrunment of the trust.

PART 3
DUTI ES AND LI ABI LI TIES OF TRUSTEES

Sec. 7301. Except as specifically provided, the general
duty of a trustee to adm nister a trust expeditiously for the
benefit of the beneficiaries is not altered by this act.

Sec. 7302. Except as otherw se provided by the terns of the
trust, the trustee shall act as would a prudent person in dealing
with the property of another, including follow ng the standards
of the M chigan prudent investor rule. |If the trustee has spe-
cial skills or is naned trustee on the basis of representation of
special skills or expertise, the trustee is under a duty to use
t hose skills.

Sec. 7303. (1) Subject to subsection (2), the trustee of a
revocabl e trust shall keep the settlor reasonably infornmed of the
trust and its admnistration. Unless otherw se provided in the
trust instrument, the trustee of a revocable trust does not have
a duty to informa trust beneficiary of the trust and its adm n-
istration, other than the settlor or, if the settlor is an inca-
pacitated person, the settlor's designated agent.

(2) Unless otherwi se provided in the trust instrunent, if
the trustee reasonably believes the settlor of a revocable trust

is an incapacitated person and has no designated agent, the
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trustee shall keep each beneficiary, who, if the settlor were
t hen deceased, would be a current trust beneficiary, reasonably
informed of the trust and its admnistration. Notw thstanding
the provisions of the trust instrunment, upon good cause shown,
the court may order the trustee to keep other beneficiaries rea-
sonably infornmed of the trust and its adm nistration.

(3) For a revocable trust, within 30 days after acceptance
of trust or the death of the settlor, whichever is later, and for
all other trusts, within 30 days after acceptance of the trust,
the trustee shall informin witing each beneficiary of the
trust's existence, of the court in which the trust is registered,
if it is registered, of the trustee's nane and address, and of
the beneficiary's right to request and receive both a copy of the
trust's ternms that describe or affect the beneficiary's interest
and relevant information about the trust property. [In addition,
all of the follow ng apply:

(a) Upon reasonabl e request, the trustee shall provide a
beneficiary with a copy of the trust's terns that describe or
affect the beneficiary's interest and with relevant information
about the trust property.

(b) Unless the settlor directs or requests in the trust
instrunment that the trustee provide accounts to | ess than al
interested trust beneficiaries, all of the follow ng apply:

(1) At least annually and on term nation of the trust or a
change of the trustee, the trustee shall provide a statenent of

account to each current trust beneficiary and shall keep each

01006' 97 *



© 0 N o 0o A W DN P

NN N NDNNNDNRRRRRR R R R R
N o o b NP O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

359
current trust beneficiary informed of the trust and its
adm ni strati on.

(11) Upon reasonabl e request, the trustee shall provide a
statenment of account to each interested trust beneficiary who is
not also a current trust beneficiary and shall keep each of those
persons reasonably infornmed of the trust and its adm nistration.

(11m) The trustee shall provide a statenent of account and
other information to a beneficiary as the court directs.

(mv) In the trustee's discretion, the trustee nmay provide a
statenment of account and other information to any beneficiary.

(c) If the settlor requests or directs the trustee in the
trust instrument to provide accounts and information to | ess than
all interested trust beneficiaries, the trustee shall provide
statenments of account and information as provided in the trust
instrunment. At the court's direction, the trustee shall provide
statenents of account and other information to persons excl uded
by the settlor's request or direction to the extent and in the
manner the court directs.

Sec. 7304. A trustee need not provide bond to secure per-
formance of the trustee's duties unless required by the terns of
the trust, reasonably requested by a beneficiary, or found by the
court to be necessary to protect the interests of the beneficia-
ries who are not able to protect thenselves and whose interests
are not otherw se adequately represented. On petition of the
trustee or an interested person, the court may excuse a require-
ment of bond, reduce the amount of the bond, release the surety,

or permt the substitution of another bond with the sane or
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different sureties. |If bond is required, the bond shall be filed
in the court of registration or another appropriate court in an
anopunt and with the sureties and liabilities as provided in sec-
tions 3604 and 3606 relating to the bond of a personal
representative.

Sec. 7305. A trustee is under a continuing duty to adm nis-
ter the trust at a place appropriate to the purposes of the trust
and to its sound, efficient managenent. |f the principal place
of adm nistration becones inappropriate for any reason, the court
may enter an order furthering efficient adm nistration and the
interests of beneficiaries, including, if appropriate, rel ease of
regi stration, renoval of the trustee, and appoi ntnent of a
trustee in another state. A trust provision relating to the
pl ace of adm nistration, to changes in the place of adm nistra-
tion, or to change of trustee controls unless conpliance would be
contrary to efficient adm nistration or the purposes of the
trust. The view of an adult beneficiary shall be given weight in
determining the suitability of the trustee and the place of
adm ni strati on.

Sec. 7306. (1) Unless otherwise provided in the contract, a
trustee is not personally liable on a contract properly entered
intoin the trustee's fiduciary capacity in the course of adm n-
istration of the trust estate unless the trustee fails to reveal
the trustee's representative capacity and identify the trust
estate in the contract.

(2) Atrustee is personally liable for an obligation arising

fromownership or control of the trust estate property or for a
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tort commtted in the course of admnistration of the trust
estate only if the trustee is personally at fault.

(3) A claimbased on a contract entered into by a trustee in
trustee's fiduciary capacity, on an obligation arising from
ownership or control of the trust estate, or on a tort commtted
in the course of trust adm nistration may be asserted agai nst the
trust estate by proceedi ng against the trustee in the trustee's
fiduciary capacity, whether or not the trustee is personally
liable for the claim

(4) The question of liability as between the trust estate
and the trustee individually may be determ ned in a proceedi ng
for accounting, surcharge, or indemification or in another
appropriate proceedi ng.

Sec. 7307. (1) Unless previously barred by adjudication,
consent, or limtation, a claimagainst a trustee for breach of
trust is barred unless a proceeding to assert the claimis com
menced within 12 nonths after receipt of an annual or final
account as to each beneficiary who receives the annual or final
account. Those barred include all of the foll ow ng:

(a) A beneficiary when an interested trust beneficiary pos-
sessing the sane interest preceding that of the beneficiary
recei ves an annual or final account.

(b) An object, taker in default, or another who may receive
property by virtue of the exercise of or failure to exercise a
presently exercisable or testanentary general or special power of
appointment if the person possessing the power of appointnent

recei ves the annual or final account.
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(c) A person described in section 1403(b) as bound by

another if that other receives the annual or final account.

(2) A beneficiary or another person is considered to receive

an annual or final account if the account is provided to the
person in 1 of the manners specified for a notice by section
1401.

(3) For purposes of subsections (1) and (2), an accounting
shal | be considered an annual or final account if the account
does all of the foll ow ng:

(a) Is stated in a manner and with term nology that is rea-
sonabl y under st andabl e.

(b) Begins with a concise summary of its purpose and
cont ent.

(c) Contains sufficient information to put interested par-
ties on notice as to all significant transactions affecting
adm ni stration during the accounting peri od.

(d) I'ncludes both the carrying values, representing the
val ue of property at tax cost, and current val ues at the begin-
ning and end of the accounting period.

(e) Shows gains and | osses incurred during the accounting
period separately in the sane schedul e.

(f) Shows significant transactions that do not affect the
anmount for which the trustee is accountabl e.

Sec. 7308. (1) A person who succeeds to the position of
trustee of a revocable trust upon the death, resignation, or

incapacity of a trustee who was also the trust settlor is not
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liable for an act or om ssion of the settlor while serving as
trustee.

(2) The successor trustee has no responsibility to investi-
gate a transaction of the settlor/trustee, to review an account,
act, or omssion of the settlor/trustee, or to take action
agai nst the settlor/trustee for a breach of trust.

(3) A successor trustee does not have a greater responsibil-
ity to locate property in the trust, or passing to the trust,
than it would have if the successor trustee were acting as per-
sonal representative of the estate of the settlor/trustee. The
successor trustee may act upon information that the successor
trustee believes true or a docunent that the successor trustee
bel i eves genui ne.

PART 4
POWNERS OF TRUSTEES

Sec. 7401. (1) Atrustee has the power to performin a rea-
sonabl e and prudent manner every act that a reasonabl e and pru-
dent person would performincident to the collection, preserva-
tion, managenent, use, and distribution of the trust property to
acconplish the desired result of admnistering the trust legally
and in the trust beneficiaries' best interest.

(2) Subject to the standards described in subsection (1) and
except as otherwi se provided in the trust instrunent, a trustee
possesses all of the follow ng specific powers:

(a) To take possession, custody, or control of property

transferred to the trust.
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(b) To retain property that the trustee receives, including
property in which the trustee is personally interested, in
accordance wth the M chigan prudent investor rule.

(c) To receive property froma fiduciary or another source
that is acceptable to the trustee.

(d) To perform conprom se, or refuse to performa contract
of the settlor that is an obligation of the trust, as the trustee
may determ ne under the circunstances. In performng an enforce-
abl e contract by the settlor to convey or |lease land, if the con-
tract for a conveyance requires the giving of a warranty, the
deed or other instrument of conveyance to be given by the trustee
must contain the warranty required. The warranty is binding on
the trust as though nade by the settlor, but does not bind the
trustee except in the trustee's fiduciary capacity. The trustee,
anong ot her possible courses of action, nay do either of the
fol |l ow ng:

(1) Execute and deliver a deed of conveyance for cash pay-
ment of noney remai ning due or the purchaser's note for the noney
remai ni ng due secured by a nortgage on the | and.

(1m) Deliver a deed in escrow with directions that the pro-
ceeds, when paid in accordance with the escrow agreenent, be paid
to the trustee, as designated in the escrow agreenent.

(e) To satisfy a settlor's witten charitable pledge irre-
spective of whether the pledge constitutes a binding obligation
of the settlor or was properly presented as a claim if in the
trustee's judgnment the settlor would have wanted the pl edge

conpl eted under the circunstances.
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(f) To deposit trust noney in a bank, including a bank
operated by the trustee and to invest and reinvest trust property
as would a prudent investor acting in accordance with the
M chi gan prudent investor rule.

(g) To acquire property, including property in this or
anot her state or country, in any manner for cash or on credit, at
public or private sale; and to manage, devel op, i nprove,
exchange, partition, or change the character of trust property.

(h) To nmake an ordinary or extraordinary repair or alter-
ation in a building or another structure, to denolish an inprove-
ment, or to raze an existing or erect a new party wall or
bui | di ng.

(1) To subdivide, develop, or dedicate |land to public use;
to make or obtain the vacation of a plat or adjust a boundary; to
adjust a difference in valuation on exchange or partition by
giving or receiving consideration; or to dedicate an easenent to
public use w thout consideration.

(j) To enter for any purpose into a | ease as | essor or
| essee, with or without an option to purchase or renew, for any
term

(k) To enter into a | ease or arrangenent for exploration and
removal of mnerals or another natural resource or to enter into
a pooling or unitization agreenent.

(1) To abandon property if, in the trustee's opinion, the
property is valueless, or is so encunbered or in such a condition
that it is of no benefit to the trust.
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(m To vote a stock or other security in person, by general
or limted proxy, or in another manner provided by |aw

(n) To pay a call, assessnent, and anot her anmpunt chargeabl e
or accruing against or on account of a security.

(o) To hold property in the nanme of a nom nee or in another
formw thout disclosure of the interest of the trust. However,
the trustee is liable for an act of the nom nee in connection
with the property so held.

(p) To insure the trust property agai nst damage, |oss, or
liability and to insure the trustee against liability as to a
third person.

(q) To borrow noney for any purpose fromthe trustee or
others and to nortgage or pledge trust property.

(r) To effect a fair and reasonable conprom se with a debtor
or obligor, or extend, renew, or in any manner nodify the terns
of an obligation owing to the trust. If the trustee holds a
nort gage, pledge, or another |lien on property of another person,
the trustee may, instead of foreclosure, accept a conveyance or
transfer of encunbered property fromthe property's owner in sat-
i sfaction of the indebtedness secured by a lien.

(s) To pay a tax, an assessnent, the trustee's conpensati on,
or anot her expense incident to the admnistration of the trust.

(t) To sell or exercise a subscription or conversion right
or to consent, directly or through a commttee or another agent,
to the reorgani zation, consolidation, merger, dissolution, or

I iquidation of a business enterprise.
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(u) To allocate an item of incone or expense to either trust
i ncome or principal, as permtted or provided by | aw

(v) To enploy, and pay reasonabl e conpensation for services
performed by, a person, including an attorney, auditor, invest-
ment advi sor, accountant, appraiser, broker, custodian, rental
agent, realtor, or agent, even if the person is associated with
the trustee, for the purpose of advising or assisting the trustee
in the performance of an adm nistrative duty; to act w thout
i ndependent investigation upon such a person's reconmendati on;
and, instead of acting personally, to enploy 1 or nore agents to
performan act of adm nistration, whether or not discretionary.

(w) To prosecute, defend, arbitrate, settle, release, com
prom se, or agree to indemify a claimor proceeding in any
jurisdiction or under an alternative di spute resol ution
procedure. The trustee may act under this subsection for the
trustee's protection in the performance of the trustee's duties.

(x) To sell, exchange, partition, or otherw se dispose of,
or grant an option with respect to, trust property for any pur-
pose upon any terns or conditions.

(y) To continue or participate in a business or venture in
any manner, in any form and for any length of tine.

(z) To change the form in any manner, of a business or ven-
ture in which the settlor was engaged at the tinme of death.

(aa) To provide for exoneration of the trustee from personal
liability in a contract entered into on behalf of the trust.

(bb) To respond to environnmental concerns and hazards

affecting trust property as provided in section 7407.
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(cc) To collect, pay, contest, settle, release, agree to
i ndemmi fy agai nst, conprom se, or abandon a claimof or against
the trust, including a claimagainst the trust by the trustee.

(dd) To respond to a tax matter as provided in section
7408.

(ee) To divide trust property into 2 or nore separate por-
tions or trusts with substantially identical terns and conditions
and to allocate property between them in order to sinplify
adm ni stration for generation skipping transfer tax purposes, to
segregate property for nmanagenment purposes, or to nmeet another
trust objective.

(ff) To make a paynent of noney, or other property instead
of noney, to or for a mnor or incapacitated individual as pro-
vided in section 74009.

(gg) To nmake a distribution or division of trust property in
cash or in kind, or both; to allot a different kind or disporpor-
tionate portion of, or an undivided interest in, trust property
anong beneficiaries and determ ne the value of allotted trust
property; or to distribute an unclained share as described in
section 3916.

(hh) To transfer the property of a trust to another juris-
diction and appoi nt, conpensate, or renbve a successor trustee,

i ndi vidual or corporate, for trust property in another jurisdic-
tion, with any trust powers set out in this part that the trustee
del egates to the successor trustee.

(11) To execute and deliver an instrument that acconplishes

or facilitates the exercise of a power vested in the trustee.
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(2) A trust that contains substantially identical provisions
as another trust established for the sanme beneficiary or benefi-
ciaries may be consolidated and admnistered as 1 trust. |If the
rul e agai nst perpetuities speaks fromdifferent dates with refer-
ence to the trusts or if there are other variations in terns,
consolidation may still take place, but the property of the
trusts shall be maintained in separate accounts if necessary to
recogni ze and give effect to the differences.

Sec. 7402. For cause shown and on the petition of the
trustee or an affected beneficiary and on appropriate notice to
the affected parties, the court may relieve a trustee froma
restriction on the trustee's powers that woul d ot herw se be
pl aced on the trustee by the trust instrunment or by this part.

Sec. 7403. (1) If the trustee's duty and the trustee's
i ndi vidual interest or the trustee's interest as a trustee of
another trust conflict in the exercise of a trust power, the
power may be exercised if any of the followng are true:

(a) The trust agreenent expressly authorizes the
transacti on.

(b) The transaction is approved by the court after notice to
i nterested persons.

(c) The transaction is otherw se permtted by statute.

(2) Under this section, personal profit or advantage to an
affiliated or subsidiary conpany or association is personal
profit to a corporate trustee.

Sec. 7404. Wth respect to a third person dealing with a

trustee or assisting a trustee in the conduct of a transaction,
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the existence of a trust power and its proper exercise by the
trustee may be assuned without inquiry. The third person is not
bound to inquire whether the trustee may act or is properly exer-
cising the power. A third person, wthout actual know edge t hat
the trustee is exceeding a trust power or inproperly exercising
it, is fully protected in dealing with the trustee as if the
trust ee possessed and properly exercised the power the trustee
purports to exercise. A third person is not bound to assure the
proper application of trust property paid or delivered to the
trustee.

Sec. 7405. Unless otherw se provided in the trust instru-
ment, if 1 of several trustees dies, resigns, or is renoved, the
remai ni ng trustees have all rights, title, and powers of all pre-
vious trustees. If the trust instrunent provides that a succes-
sor trustee be appointed to fill a vacancy, the remaining trust-
ees may exercise the powers of all previous trustees until the
successor i s appointed.

Sec. 7406. (1) If there are nore than 2 trustees and the
trust instrument expressly makes provision for the execution of
any of the trustees' powers by all of themor by any 1 or nore of
them the provisions of the trust instrunment govern.

(2) If there is no governing provision in the trust instru-
ment, cotrustees may provide, by witten agreenment signed by al
of themand filed with and approved by the court where the trust
woul d be registered, as determ ned in accordance with section
7101, that any 1 or nore of the powers designated in section 7401

may be exercised by any designated 1 or nore of the trustees.
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(3) Subject to subsection (1), if 2 or nore trustees own
securities, their acts with respect to voting have 1 of the fol-
| om ng effects:

(a) If only 1 trustee votes, in person or by proxy, that
trustee's act binds all of the trustees.

(b) If nore than 1 trustee votes, in person or by proxy, the
act of the majority so voting binds all of the trustees.

(c) If nore than 1 trustee votes, in person or by proxy, but
the vote is evenly split on a particular matter, each faction is
entitled to vote the securities proportionately.

(4) Subject to subsections (1) to (3), all other acts and
duties shall be perfornmed by both of the trustees if there are 2
or by a mgjority of the trustees if there are nore than 2. A
trustee who has not joined in exercising a power is not liable to
a beneficiary or another person for the consequences of the exer-
cise of that power. A dissenting trustee is not liable for the
consequences of an act in which the dissenting trustee joins at
the direction of the other trustees, if the dissenting trustee
expressed dissent in witing to a cotrustee at or before the tine
of j oi nder.

(5) Atrustee is not relieved of liability by entering into
an agreenent under this section.

Sec. 7407. (1) In connection with an environnmental concern
or hazard, a trustee may do any of the foll ow ng:

(a) Inspect property or the operation of a business activity
on property, including property held in or operated by a sole

proprietorship, partnership, corporation, or limted liability
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conpany or any other type of entity, for the purpose of
determ ning conpliance with environnental |aw affecting the prop-
erty and to respond to an actual or threatened violation of an
environmental |aw affecting property held or tendered to the
trustee.

(b) Take action necessary to prevent, abate, or otherw se
remedy an actual or threatened violation of an environnental |aw
affecting property held by the trustee, either before or after a
governnmental body initiates an enforcenent action.

(c) Refuse to accept property in trust if the trustee deter-
m nes that the property to be transferred to the trust either is
or may be contam nated by a hazardous substance or has been or is
bei ng used for an activity directly or indirectly involving a
hazar dous substance that could result in liability to the trust
or otherwi se inpair the value of the trust property.

(d) Settle or conprom se at any tine a claimagainst the
trust that a governnental body or private party may assert
involving the alleged violation of an environnental |aw affecting
property held in the trust.

(e) Disclaima power granted by a docunent, statute, or rule
of law that, in the sole discretion of the trustee, nay cause the
trustee to incur personal liability under an environnental |aw

(f) Decline to serve or resign as a trustee if the trustee
reasonably believes that there is or may be a conflict of inter-
est between it in its fiduciary capacity and in its individual

capacity because of a potential claimor liability that may be
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asserted against the trustee on the trust's behalf because of the
type or condition of property held in trust.

(g) Appoint an independent special trustee to hold title to,
and take a reasonably required action, as provided in this sec-
tion, relating to environmental law in regard to, property
tendered to the trust, until the tinme that the trustee determ nes
no substantial risk exists if the tendered property becones part
of the trust property or abandons the tendered property.

(h) Charge the cost of an inspection, review abatenent,
response, cleanup, settlenent of claim or renmedial action autho-
rized by this section against the trust property.

(2) Atrustee is not personally liable to a beneficiary or
other party for a decrease in value of trust property by reason
of the trustee's conpliance with an environnental |aw, specifi-
cally including a reporting requirenent under that |aw. The
trustee's acceptance of property or failure to inspect property
or a business operation does not create an inference that there
is or may be liability under an environnental |law with respect to
the property or business operation. The authority granted by
this section is solely to facilitate the adm nistration and pro-
tection of trust property and is not to inpose greater responsi-
bility or liability on the trustee than inposed by | aw absent
this section.

Sec. 7408. (1) Atrustee may do any of the following in
connection wth a tax matter:

(a) Make, revise, or revoke an available allocation,

consent, or election affecting a tax that is appropriate in order
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to carry out the settlor's estate planning objectives and to
reduce the overall burden of taxation, both in the present and in
the future. This authority includes, but is not limted to, al
of the follow ng:

(1) Electing to take expenses as estate tax or incone tax
deducti ons.

(11) Electing to allocate the exenption fromthe tax on gen-
eration skipping transfers anong transfers subject to estate or
gift tax.

(11m) Electing to have all or a portion of a transfer for a
spouse's benefit qualify for the marital deduction.

(1v) Electing the date of death or an alternate val uation
date for federal estate tax purposes.

(b) Exclude or include property fromthe gross estate for
federal estate tax purposes.

(c) Value property for federal estate tax purposes.

(d) Join with the surviving spouse or the surviving spouse's
personal representative in the execution and filing of joint
income tax return and consenting to a gift tax return filed by
t he surviving spouse or the surviving spouse's personal
representative.

(2) Atrustee's decision on a matter described in subsection
(1)(a) binds all beneficiaries.

(3) After making a decision described in subsection (1)(a),
a trustee nmay nake conpensating adjustnents between principal and

i ncome.

01006' 97 *



© 00 N o 0o b~ W DN P

N N NN NNDNRRRRRR R R R R
o o0 WO NP O © 0N O O b W N O

SB 209, As Passed Senate, March 4, 1997

375

Sec. 7409. (1) Atrustee may act under section 7401(1)(ff)
by payi ng noney or other property to 1 or nore of the foll ow ng:

(a) The mnor or incapacitated individual directly.

(b) A person or institution providing support, maintenance,
education, or nedical, surgical, hospital, or other institutional
care for the mnor or incapacitated individual in direct paynent
for those services.

(c) The legal or natural guardian of the m nor or incapaci-
tated individual.

(d) A person, whether or not appointed guardian by a court,
who shall in fact have the care and custody of the m nor or inca-
paci tated individual.

(e) A custodian for the mnor or incapacitated individual
under a uniformgifts or transfers to mnors act.

(2) If the trustee exercises due care in the selection of
the person to whom a paynent is nade under this section, includ-
ing a mnor or incapacitated individual, the trustee does not
have a duty to see to the paynent's application. The person's
recei pt for the paynent conpletely discharges the trustee.

PART 5
CLAI M5 AGAI NST A DECEDENT' S REVOCABLE TRUST

Sec. 7501. (1) The property of a trust over which the set-
tlor has the right, at his or her death, either alone or in con-
junction with another person, to revoke the trust and reinvest
principal in hinmself or herself is subject to all of the follow

ing, but only to the extent that the settlor's property subject
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to probate adm nistration is insufficient to satisfy the
foll ow ng expenses, clainms, and all owances:

(a) The adm nistration expenses of the settlor's estate.

(b) An enforceable and tinely presented claimof a creditor
of the settlor, including a claimfor the settlor's funeral and
burial expenses.

(c) Honmestead, famly, and exenpt property all owances.

(2) Atrust established as part of, and all paynents from
an enpl oyee annuity described in section 403 of the internal rev-
enue code, an individual retirement account described in section
408 of the internal revenue code, a Keogh (HR-10 plan), or a
retirement or other plan that is qualified under section 401 of
the internal revenue code shall not be considered to be a trust
described in subsection (1).

(3) This section does not inpair a right that an individual
has under a qualified donmestic relations order as that termis
defined in section 414(p) of the internal revenue code.

(4) For purposes of this section, property held or received
by a trust to the extent that the property would not have been
subject to a claimagainst the settlor's estate if it had been
paid directly to a trust created under the settlor's will or
other than to the settlor's estate, or property received froma
trust other than a trust described in this section, shall not be
considered trust property available for the paynent of the adm n-
istration expenses, a claimagainst the settlor's estate, or an

al |l omance described in subsection (1).
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Sec. 7502. (1) Atrustee of a trust described in section
7501(1) shall pay to the personal representative of the settlor's
estate the anount fromtine to tinme that the personal representa-
tive certifies in witing to the trustee is required to pay the
adm ni strati on expenses of the settlor's estate; an enforceable
and tinely presented claimof a creditor of the settlor, includ-
ing a claimfor the settlor's funeral and burial expenses; and
honmestead, famly, and exenpt property allowances. W thout
ltability to a trust beneficiary or another party, the trustee
may rely on the certificate of the personal representative. In
the event there is no personal representative appointed for the
settlor's estate, the trustee shall pay directly to the creditor
an enforceable and tinely served claimof a creditor of the set-
tlor, including a claimfor the settlor's funeral and buri al
expenses. Wen there is no personal representative appointed for
the settlor's estate, a trust described in section 7501(1) is not
I'iable for paynment of honmestead, famly, or exenpt property
al l omance. A paynent nmade by a trustee is subject to this sec-
tion, but the paynent shall be nmade exclusively out of property,
or the proceeds of property, that is includable in the settlor's
gross estate for federal estate tax purposes, other than assets
proscribed in section 7501(2), (3), and (4).

(2) Unless a settlor provides in his or her will or, in the
absence of such a provision, designates in the trust the noney or
property passing under a trust to be used as described in section
7501, the adm nistration expenses of the settlor's estate; an

enforceable and tinely filed claimof a creditor of the settlor,
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including a claimfor the settlor's funeral and burial expenses;
or honestead, famly, and exenpt property all owances, to be paid
i n accordance with subsection (1), shall be paid fromthe prop-
erty of the trust in the follow ng order:

(a) Property of the trust residue remaining after all dis-
tributions that are to be satisfied by reference to a specific
property or type of property, fund, noney, or statutory anount.

(b) Property that is not to be distributed out of specified

or identified property or a specified or identified item of

property.

(c) Property that is to be distributed out of specified or
identified property or a specified or identified item of
property.

Sec. 7503. (1) The following rules apply to section
7502(2):

(a) Upon the failure or insufficiency of noney or property
out of which paynent should be nade, to the extent of the insuf-

ficiency, a distribution of property fromthe trust that is to be
satisfied out of specified or identified property shall be clas-
sed as a distribution to be satisfied out the general trust prop-
erty not otherw se disposed of in the trust instrunent.

(b) Adistribution of property fromthe trust given for
val uabl e consi deration shall abate with other distributions of
the same class only to the extent of the excess over the anount
of the value of the consideration until all others of the sane

cl ass are exhaust ed.
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(c) Except as otherwi se provided in this section,

di stributions of property fromthe trust shall abate equally and
ratably and wi thout preference or priority as between real and
personal property.

(d) If a specified or identified itemof property that has
been designated for distribution in the trust instrunent or that
is charged with a distribution is sold or taken by the trustee,
ot her beneficiaries shall contribute according to their respec-
tive interests to the beneficiary whose property is sold or
t aken, and before distribution, the trustee shall determ ne the
anounts of the respective contributions, which shall be paid or
wi thhel d before distribution is made.

(2) Costs and expenses of trust adm nistration, including
trustee conpensation and attorney fees, shall be paid by the
trustee before and in preference to the adm nistration expenses
of the settlor's estate, an enforceable and tinely filed cl ai mof
a creditor of the settlor, and honestead, famly, and exenpt
property allowances. |[If, after paying costs and expenses of
trust adm nistration, the trust property is insufficient to pay
in full all charges for which the trust is |liable under section
7501(1), the trustee shall nake paynment in the foll ow ng order of
priority:

(a) Costs and expenses of admnistration of the decedent's
est ate.

(b) Homestead, famly, and exenpt property all owances.

(c) Reasonable funeral and burial expenses.
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(d) Debts and taxes with priority under federal |aw.

(e) Reasonabl e and necessary nedi cal and hospital expenses
of the decedent's last illness, including conpensation of a
person attendi ng the decedent.

(f) Debts and taxes with priority under other laws of this
state.

(g) Al other clains.

(3) A preference shall not be given in the paynment of a
charge over another charge of the sane class under subsection
(2), and a charge due and payable is not entitled to a preference
over a charge not due.

(4) If the decedent was the settlor of nore than 1 trust
described in section 7501(1), the charges described in that sec-
tion are payable pro rata fromthose trusts, based on the gross
val ues of the respective trusts on the date of the decedent's
death. Each trustee is entitled to right of contribution as nec-
essary to effect the prorata liability. The allocation and con-
tribution, however, are subject to provisions in the trusts
regarding the allocation and burden of the charges. |If there is
conflict between the governing instrunments regarding the alloca-
tion and burden of the charges, the decedent's will controls.

Sec. 7504. If there is no personal representative of the
settlor's estate to whomletters of adm ni stration have been
i ssued so that the publication and notice requirenents of section
3801 have not been di scharged, then each trustee of a trust
described in section 7501(1) nust cause a notice to creditors to

be published and served in the sane nmanner, with the sane duties,
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and with the sanme protection for the trustee and the attorney for
the trustee as described in section 3801 for a personal
representative. The notice nust conply with an applicable court
rule and contain the nanme of the trust's deceased settlor; the
trust's nane or other designation, if any; the date the trust was
establ i shed; the nane and address of each trustee serving at the
time of or as a result of the settlor's death; and the nane and
address of the trustee's attorney, if any. The notice nust state
the date of publication.

Sec. 7505. (1) If notice to claimants is given by a trustee
as provided in section 7504, a claimant shall present a claim
agai nst a trust described in section 7501(1) in either of the
foll ow ng ways:

(a) The claimant may mail or deliver to the trustee a wit-
ten statement of the claimindicating its basis, the nanme and
address of the claimnt, and the anount clainmed. The claimis
considered presented on the trustee's receipt of the claim |If a
claimis not yet due, the date when it will beconme due nust be
stated. If the claimis contingent or unliquidated, the nature
of the uncertainty nust be stated. |If the claimis secured, the
security must be described. Failure to describe correctly the
security, the nature of any uncertainty, and the due date of a
cl ai m not yet due does not invalidate a claims presentation.

(b) The claimant may comrence a proceedi ng to obtain paynment
of a claimagainst the trust in a court where the trustee is
subject to jurisdiction. The comencenent of the proceedi ng nust

occur within the tinme limt for presenting the claim
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Presentation of a claimis not required in regard to matters
clainmed in proceedi ngs against the trust or settlor that were
pending at the tinme of the settlor's death.

(2) If a personal representative is appointed for the
settlor's estate, presentation of a claimagainst the settlor's
estate nmust be made in the manner described in section 3804, and
such a presentation is sufficient to assert liability against a
trust described in section 7501(1) without an additional presen-
tation of the claimagainst the trustee.

Sec. 7506. (1) If not barred earlier by another statute of
limtations, a claimagainst the settlor of a trust described in
section 7501(1) that arose at or before the settlor's death that
a person seeks to recover fromthe trust is barred against the
trust, each trustee of the trust, and a trust beneficiary, unless
presented within 1 of the follow ng tines:

(a) If notice is given in conpliance either with section
3801 or section 7504, within 4 nonths after the date of publica-
tion of notice to creditors.

(b) For a creditor known to the personal representative at
the tinme of publication or during the 4 nonths follow ng publica-
tion, or known to the trustee at or during such a tine if publi-
cation occurred under section 7504, within 1 nonth after the sub-
sequent sending of notice or 4 nonths after the date of publica-
tion of notice to creditors, whichever is |later.

(c) If the notice requirenents of either section 3801 or
section 7504 are not net, within 3 years after the settlor's
deat h.
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(2) This section does not affect or prevent any of the
fol | ow ng:

(a) A proceeding to enforce a nortgage, pledge, or other
lien upon property held in the trust.

(b) A proceeding to establish the settlor's or the trustee's
liability for which the settlor or the trustee is protected by
l[tability insurance to the limts of the insurance protection
only.

(c) Collection of conpensation for services rendered and
rei mbur senment of expenses advanced by the trustee or by an attor-
ney, auditor, investnent adviser, or other specialized agent or
assistant for the trustee.

Sec. 7507. If there is no personal representative appointed
for the settlor's estate and notice is given in accordance with
section 7504, the allowance or disallowance of a claimpresented
in the manner described in section 7505(1) and within a tine
period described in section 7506 is governed by the follow ng
provi si ons:

(a) The trustee may deliver or nmail a notice to the clai mant
stating that the claimhas been disallowed in whole or in part.
If, after allowing or disallowing a claim the trustee changes a
deci sion concerning the claim the trustee shall notify the
claimant. The trustee may not change a decision disallowng a
claimif the tinme for the claimant to file a petition for allow
ance has passed or if the tinme to conmence a proceedi ng on the
claimhas run and the claimhas been barred. A claimthat is

disallowed in whole or in part by the trustee is barred to the
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extent not allowed unless the claimant files a petition for
al l omance in the court or commences a proceedi ng agai nst the
trustee not later than 63 days after the mailing of the notice of
di sal l owance or partial allowance if the notice warns the claim
ant of the inpending bar. Failure by the trustee to deliver or
mail to a claimnt notice of action on the claimw thin 63 days
after the tinme for the clains presentation has expired consti -
tutes a notice of allowance.

(b) After allowing or disallowing a claim the trustee may
change the all owance or disallowance as provided in this
subdi vi sion. Before paynent, the trustee may change the all ow
ance to a disallowance in whole or in part, but not after allow
ance by a court order or judgnment, or an order directing paynent
of the claim The trustee shall notify the claimant of the
change to disall owance, and the disallowed claimis then subject
to bar as provided in subdivision (a). The trustee may change a
di sal | owance to an allowance, in whole or in part, until it is
barred under subdivision (a). After a claimis barred, it may be
allowed and paid only if the trust is solvent and all whose
interests would be affected consent.

(c) Upon the trustee's or a claimant's petition, the court
may allow in whole or in part a claimproperly presented in due
time and not barred by subdivision (a).

(d) A judgnent in a proceeding in another court against a
trustee to enforce a claimagainst a decedent's estate consti -

tutes an all owance of the claim

01006' 97 *



© 00 N o 0o b~ W DN P

NN N NDNNNNRRRRR R R R R R
N o o b~ WN P O O 0N oA WDN PP O

SB 209, As Passed Senate, March 4, 1997

385

(e) Unless otherwi se provided in a judgnent in another court
entered against the trustee, an allowed claimbears interest at a
rate determ ned under section 6013 of the revised judicature act
of 1961, 1961 PA 236, MCL 600.6013, for the period comrenci ng 63
days after the tinme for original presentation of the claimhas
expired, unless based on a contract that provides for interest,
in which case the claimbears interest in accordance with the
contract.

Sec. 7508. (1) Upon the expiration of 4 nonths after the
date of the publication of the notice to creditors, the trustee
shal | proceed to pay the clains all owed against the trust in the
order of priority prescribed in section 7503(2)(c) to (e), after
maki ng provision for costs and expenses of trust adm nistration,
for each claimalready presented that is not yet allowed or whose
al l omance is appeal ed, and for each unbarred claimthat may yet
be presented. A claimant whose claimis allowed, but not paid as
provided in this section, nmay petition the court to secure an
order directing the trustee to pay the claimto the extent that
nmoney of the trust is available for the paynent.

(2) At any time, the trustee may pay a claimthat is not
barred, with or without formal presentation, but is individually
liable to another claimant whose claimis allowed and who is
injured by the paynent if either of the follow ng occurs:

(a) Paynent is nmade before the expiration of the tinme limt
stated in subsection (1) and the trustee fails to require the
payee to give adequate security for the refund of any of the

paynment necessary to pay another clai mant.
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(b) Paynment is made, due to the negligence or willful fault
of the trustee, in a manner that deprives the injured clai mant of
priority.

(3) If aclaimis allowed, but the whereabouts of the claim
ant is unknown at the tinme the trustee attenpts to pay the claim
upon petition by the trustee and after notice the court considers
advi sable, the court may disallow the claim If the court disal-
lows a claimunder this subsection, the claimis barred.

Sec. 7509. Paynment of a secured claimshall be upon the
basis of the anpbunt allowed if the creditor surrenders the
security. O herw se paynent shall be upon the basis of 1 of the
fol |l ow ng:

(a) If the creditor exhausts the security before receiving
paynment, upon the claimanount allowed | ess the fair value of the
security.

(b) If the creditor does not have the right to exhaust the
security or does not do so, upon the claimanount allowed |ess
the value of the security as determ ned by converting it into
nmoney according to the ternms of the agreenent under which the
security is delivered to the creditor, or as determ ned by the
creditor and trustee by agreenent, arbitration, conprom se, or
[itigation.

Sec. 7510. A claimthat will becone due at a future tine, a
contingent claim or an unliquidated claimis governed by the
fol | ow ng:

(a) If a claimbecones due or certain before the

distribution of the trust, and if the claimis allowed or
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established by a proceeding, the claimshall be paid in the sane
manner as presently due and absolute clainms of the sane cl ass.

(b) For a claimnot covered by subdivision (a), the trustee
or, on petition of the trustee or the claimant in a proceedi ng
for the purpose, the court may provide for paynent as foll ows:

(1) If the claimant consents, the claimant may be paid the
present or agreed value of the claim taking any uncertainty into
account .

(11) Arrangenent for future paynent, or possible paynent, on
t he happening of the contingency or on |iquidation may be nmade by
creating a trust, giving a nortgage, obtaining a bond or security
froma distributee, or otherw se.

Sec. 7511. In allowing a claim the trustee may deduct a
counterclaimthat the trustee has against the claimant. In
determning a claimagainst a trust, the court shall reduce the
anount allowed by the anpbunt of a counterclaimand, if the total
countercl ains exceed the claim render a judgnent against the
claimant in the anount of the excess. A counterclaim |I|iquidated
or unliquidated, may arise froma transaction other than that
upon which the claimis based. A counterclaimmy give rise to
relief exceeding in amount or different in kind fromthat sought

in the claim
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ARTI CLE VI I |
EFFECTI VE DATE AND REPEALER

Sec. 8101. (1) This act takes effect July 1, 1998.

(2) Except as provided el sewhere in this act, on this act's
effective date, all of the follow ng apply:

(a) The act applies to a governing instrunment executed by a
decedent dying after that date.

(b) The act applies to a proceeding in court pending on that
date or commenced after that date regardless of the tinme of the
decedent's death except to the extent that in the opinion of the
court the former procedure should be nade applicable in a partic-
ular case in the interest of justice or because of the infeasi-
bility of applying this act's procedure.

(c) Afiduciary, including a person adm nistering the estate
of a mnor or inconpetent, holding an appoi ntnent on that date
continues to hold the appointnment, but has only the powers con-
ferred by this act and is subject to the duties inposed with
respect to an event occurring or action taken after that date.

(d) This act does not inpair an accrued right or an action
taken before that date in a proceeding. |If a right is acquired,
extingui shed, or barred upon the expiration of a prescribed
period of time that conmmences to run by the provision of a stat-
ute before this act's effective date, the provision remains in
force with respect to that right.

(e) Arule of construction or presunption provided in this
act applies to a governing instrunment executed before that date

unless there is a clear indication of a contrary intent.
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(f) A person holding office as judge of the court on that
date continues the office of judge of the court and nay be
selected for additional terns as provided by |law after the effec-
tive date of this act.

Sec. 8102. The follow ng acts and parts of acts are
r epeal ed:

(a) Disclainmer of property interests act, 1996 PA 131, MCL
554. 871 to 554. 890.

(b) Uniformtestanentary additions to trusts act, 1962 PA

83, MCL 555.461 to 555. 464.
(c) Sections 1 to 29 of 1846 RS 66, MCL 558.1 to 558. 29.
(d) 1847 PA 63, MCL 558.52.
(e) 1917 PA 58, MCL 558.81 to 558. 82.
(f) 1939 PA 105, MCL 558.91 to 558.92.
(g) Revised probate code, 1978 PA 642, MCL 700.1 to
700. 993.
(h) Uniform sinultaneous death act, 1941 PA 73, MCL 720.101

to 720. 108.
(1) 1996 PA 433, MCL 451.471 to 451.481.
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