SB 535, As Passed Senate, October 29, 1997

SUBSTITUTE FOR
SENATE BILL NO. 535

A bill to anmend 1961 PA 236, entitled
"Revi sed judicature act of 1961,"
by anmendi ng section 2167 (MCL 600.2167), as anended by 1993 PA
288.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 2167. (1) In a prelimnary exam nation or grand jury
proceedi ng, a report of the findings of a technician of the divi-
sion of the departnent of state police concerned with forensic
sci ence, signed by that technician, or a notarized copy of the
report —— may be received in evidence in place of the
techni ci an's appearance and testinony.

(2) Before a prelimnary exam nation at which the
technician's report of findings will be introduced in evidence, 2
copies of the report shall be furnished to the prosecuting

attorney. The prosecuting attorney shall imediately furnish 1
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copy of the technician's report to the defense attorney or, if an
appear ance or appoi ntnment of defense counsel has not been filed,
to the defendant.

(3) —TFhe—proseeutingattorney—upon— UPON recei vi ng copi es
of the technician's report, THE PROSECUTI NG ATTORNEY shal |l notify
the court before which the prelimnary examnation will be held
that copies of the technician's report are in the prosecutor's
possession. |f the prosecuting attorney fails to notify the
court that he or she has received copies of the technician's
report not less than 5 days before the day set for prelimnary
exam nation, the court shall adjourn the prelimnary exam nati on,
UNLESS ALL PARTI ES WAI VE THE ADJOURNVENT.

(4) —An—acecusetd—person— A DEFENDANT or his or her attorney
may request that the technician testify at the prelimnary exam -
nation on behalf of the state by serving witten notice on the
prosecuting attorney not nore than 5 days after receiving a copy
of the technician's report of findings fromthe prosecuting
attorney. The technician may be sworn and testify by video or
voi ce communi cati on equi pnent. —that—permts—the—wtness,—eourt

" es I I I I I I I . I
cotrt—chafbers,—or—other—suttable—place— A record of the testi-
nmony shall be taken in the sane manner as for other testinony at
the prelimnary exam nation. |[If suitable video or voice communi -
cation equi pnent is not available, the technician shall testify
i n person.

(5) In a prelimnary exam nation, the prosecuting attorney

may nove in witing not less than 5 days before the date set for
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the prelimnary exam nation to permt a forensic pathol ogi st or
nmedi cal exam ner to be sworn and testify by video or voi ce conmu-
ni cati on equi pnent. —that—permts—the—wtness,—eourt—at—par—
chafbers,—or—other—sut-table—place— The court shall grant the
notion for good cause shown. A record of the testinony shall be
taken in the sanme manner as for other testinony at the prelim-
nary exam nati on.

(6) NOT LESS THAN 7 DAYS BEFORE A PRELI M NARY EXAM NATI ON
FOR A CRI ME ALLEG NG THE UNAUTHORI ZED USE OR POSSESSI ON OF AN
| NDI VI DUAL' S FI NANCI AL TRANSACTI ON DEVI CE, TELECOVMUNI CATI ONS
ACCESS DEVI CE, MOTOR VEHI CLE, OR OTHER PROPERTY, THE PROSECUTI NG
ATTORNEY MAY DO ElI THER OF THE FOLLOWN NG | F AT THE TI ME OF THE
PRELI M NARY EXAM NATI ON THE | NDI VI DUAL W LL BE DOM Cl LED, RESI D
I NG OR WORKI NG 50 M LES OR MORE FROM THE COURT AND THE
| NDI VI DUAL' S TESTI MONY | S NECESSARY ONLY TO ESTABLI SH OANERSHI P
OR LACK OF AUTHORI ZATI ON:

(A) NOTI FY THE COURT, DEFENDANT, AND THE DEFENDANT' S ATTOR-
NEY THAT THE I NDI VI DUAL W LL TESTI FY BY VI DEO OR VO CE COVWUNI CA-
TI ON EQUI PVENT.

(B) MOVE IN WRI TING TO PERM T A TRANSCRI PT OF THE
| NDI VI DUAL" S DEPCSI TI ON TAKEN UNDER SUBSECTI ON (8) TO BE RECEI VED
I N EVI DENCE | N PLACE OF THE | NDI VI DUAL' S APPEARANCE AND
TESTI MONY.

(7) I'F THE PROSECUTI NG ATTORNEY PROVI DES NOTI CE UNDER SUB-
SECTION (6) (A), THE I NDI VI DUAL MAY BE SWORN AND TESTI FY BY VI DEO
OR VO CE COMMUNI CATI ON EQUI PMENT. A RECORD OF THE TESTI MONY
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SHALL BE TAKEN I N THE SAME MANNER AS FOR OTHER TESTI MONY AT THE
PRELI M NARY EXAM NATION. | F SU TABLE VI DEO OR VO CE COVMUNI CA-
TION EQUI PMENT | S NOT AVAI LABLE, THE | NDI VI DUAL SHALL TESTIFY I N
PERSON.

(8) I'F THE COURT GRANTS THE MOTI ON FOR A DEPOCSI TI ON UNDER
SUBSECTI ON (6) (B) FOR GOOD CAUSE SHOWN, THE PROSECUTI NG ATTORNEY
SHALL PROVI DE A PERSON TO TRANSCRI BE THE DEPOSI TI ON. THE DEPQOSI -
TI ON SHALL BE CONDUCTED BY VO CE COVMUNI CATI ON EQUI PMENT THAT
PERM TS THE | NDI VI DUAL, PARTIES, COUNSEL, AND PERSON TRANSCRI Bl NG
THE DEPCSI TI ON TO HEAR AND SPEAK TO EACH OTHER. THE | NDI VI DUAL
SHALL BE SWORN. A NOTARI ZED OR CERTI FI ED COPY OF THE TRANSCRI PT
SHALL BE RECEI VED I N EVI DENCE I N PLACE OF THE | NDI VI DUAL' S
APPEARANCE AND TESTI MONY. | F THE COURT DENI ES THE MOTI ON, THE
| NDI VI DUAL MAY BE SWORN AND TESTI FY BY VI DEO OR VO CE COWLUNI CA-
TI ON EQUI PMENT AS PROVI DED | N SUBSECTI ON (7).

(9) UPON MOTI ON AND FOR GOOD CAUSE SHOWN, THE COURT NAY
REQUI RE AN | NDI VI DUAL DESCRI BED I N SUBSECTION (6) TO TESTIFY IN
PERSON.

(10) EXCEPT AS PROVI DED I N SUBSECTION (8), THE VI DEO OR
VO CE COVWUNI CATI ON EQUI PMENT DESCRI BED IN THI S SECTI ON SHALL
PERM T THE W TNESS, COURT, ALL PARTIES, COUNSEL, AND COURT
REPORTER TO HEAR AND SPEAK TO EACH OTHER I N THE COURT, CHAMBERS,
OR OTHER SUI TABLE PLACE.

(11) AS USED IN TH S SECTI ON:

(A) "FINANCI AL TRANSACTI ON DEVI CE" MEANS THAT TERM AS
DEFI NED I N SECTI ON 157M OF THE M CH GAN PENAL CODE, 1931 PA 328,
MCL 750. 157M
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1 (B) "TELECOVMUNI CATI ONS ACCESS DEVI CE'" MEANS THAT TERM AS

2 DEFINED I N SECTI ON 219A OF THE M CHI GAN PENAL CODE, 1931 PA 328,
3 MCL 750. 219A
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