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HB5741, As Passed House, May 24, 2000

SUBSTI TUTE FOR
HOUSE BI LL NO 5741

A bill to require disclosures of crimnal convictions and
certain conduct by certain persons; to require crimnal history
checks of certain persons; to require disclosure of child abuse
or child neglect records of certain persons; to regulate the
enpl oynent of certain persons; to prescribe the powers and duties
and limt the liability of certain state and | ocal departnents
and agencies; and to prescribe penalties.

THE PEOPLE OF THE STATE OF M CH GAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"child-rel ated enpl oynent background check act".

Sec. 2. As used in this act:

(a) "Applicant” neans 1 of the foll ow ng:

(i) A person seeking to beconme a child-related enpl oyee of a
child-rel ated enpl oyer whom that enployer intends to enpl oy
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foll owi ng conpl etion of a background check that is satisfactory
to the child-rel ated enpl oyer

(ii) A person applying through the departnent of consuner
and industry services for a license to operate a child care
organi zation or a certificate of registration to operate a famly
day care hone.

(iii) A person applying through the fam |y independence
agency to becone an enrolled day care aide or an enrolled rel a-
tive care provider.

(b) "Background check"” nmeans both a crimnal history check
and a central registry check of an individual.

(c) "Central registry case" neans that termas defined in
section 2 of the child protection [aw, 1975 PA 238, MCL 722.622.

(d) "Central registry check” neans a determ nation by the
fam |y independence agency of whether the central registry con-
tains a record of a central registry case involving a person, as
provided in section 7 of the child protection |aw, 1975 PA 238,
MCL 722.627.

(e) "Child care organization", "famly day care hone",
"licensee", and "registrant” nmean those terns as defined in sec-
tion 1 of 1973 PA 116, MCL 722.111.

(f) "Child-rel ated enpl oyee" neans a child-related
enployer’s full-time, part-tinme, or tenporary paid enployee. A
child-rel ated enpl oyee includes a fam |y i ndependence agency
enrol |l ed day care aide and a fam |y independence agency enroll ed
rel ative care provider.
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(g) "Child-rel ated enpl oyer” neans a busi ness, organization,
or association that is licensed or registered by the departnent
01 EPUF GP 1379 BRUTHABE Vo8oE b T Sk B5E b2 661 bl (1 Hhi o
sub-
di vision, enploys a child-related enpl oyee, and has the care of,
or supervisory or disciplinary powers over, 1 or nore children,
including but not limted to providers of educational, recrea-
tional, or simlar activities. |

]

(h) "Crimnal history check” nmeans a determ nation, through
fingerprints and use of the state repository of crimnal history
record information and federal bureau of investigation records,
of whether a person has been convicted of a crine.

(i) "Departnent” means the departnment of state police.

(j) "Enployer" means a person who currently enploys or has
previ ously enpl oyed the applicant.

(k) "Law enforcenent agency" neans a sheriff’s departnent or
the police departnent of a city, village, or township.

(1) "Unsupervised contact” neans contact with 1 or nore
children by the child-rel ated enpl oyee alone or in the presence
of only 1 or nore other adults who are related to that enpl oyee.
Unsupervi sed contact does not include contact by an enpl oyee with
1 or nore children in the presence of 1 or nore adults who are
unrelated to the child-rel ated enpl oyee.

Sec. 3. (1) Achild-related enployer shall obtain from each
applicant or may obtain fromeach child-rel ated enpl oyee a si gned
statenment of whether that applicant or enployee has ever been
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convicted of any of the follow ng offenses and, if so, the
details of the conviction:

(a) Any crinme involving a substantial m srepresentation of
any material fact, including any of the follow ng:

(i) Bribery.

(i) Fraud.

(iii) Filing of false clains.

(iv) Aiding or abetting the filing of false clains.

(v) Allowi ng an establishnent to be used for illegal
pur poses.

(b) Any crine involving any of the follow ng:

(i) Hom ci de.

(i) Murder.

(iii) Mansl aught er.

(iv) Mayhem

(v) Negligent hom cide.

(vi) An attenpt to commt an offense specified in subpara-
graph (i) or (ii).

(c) Any crinme involving either of the foll ow ng:

(1) Assault.

(i) Battery.

(d) Any crinme that involves a violent act, or a threat of a
vi ol ent act, against a person or a crime constituting a sexual
of fense, including any of the follow ng:

(i) Crimnal sexual conduct in any degree.

(i) Activity for profit involving any of the follow ng:
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(A) Child abuse, neglect, or exploitation.

(B) Ki dnappi ng.

(C) Adoption schenes.

(D) Prostitut

ion or related crines.

(iii) Cruelty toward, or torture of, any person.

(iv) An attenpt to conmt an offense specified in subpara-

graph (i) or (iii).

(e) Any of the follow ng crines:

(i) Robbery.

(i) Armed robbery.

(iii) Burgl ary.

(iv) Receiving stolen property.

(v) Concealing stolen property.
(vi) Extortion.

(vii) Obtaining property by fal se pretenses.

(wviii) Larceny

by trick.

(iX) Larceny by conversion.

(X) Enbezzl ement.

(xi) Arson.

(xii) O fenses

i nvol ving narcotics, alcohol, or controlled

substances that result in a felony conviction.

(xiii) O fenses involving any of the follow ng:

(A) Adul terat
pr eparati ons.

ing drugs, controlled substances, or

(B) Poi soni ng.

(C) Unl awf ul

manuf acture or delivery of drugs or possession

27 with intent to manufacture or deliver drugs.
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(xiv) An attenpt to conmit an offense specified in
subpar agraph (i), (i), or (iii).

(2) Achild-related enployer shall obtain fromeach appli-
cant or may obtain fromeach child-rel ated enpl oyee a signed
statenment of whether that applicant or enployee has resided in
the state for the 5 years preceding the date of the statenent.

(3) An applicant or child-rel ated enpl oyee who know ngly or
intentionally makes a fal se statenent or withholds information in
connection with the signed statenent required under subsection
(1) or (2) is guilty of a m sdenmeanor punishable by inprisonnment
for not nore than 180 days or a fine of not nore than $1, 000. 00,
or bot h.

(4) A child-related enpl oyee who viol ates subsection (3) is
subject to inmmediate disciplinary action, including, but not
l[imted to, discharge.

Sec. 4. (1) Before issuing or renewng a license or certif-
icate of registration, the departnment of consumer and industry
services shall obtain fromeach applicant a signed statenent of
whet her the applicant has ever been convicted of a crine |isted
in section 3(1), and, if so, the details of the conviction.

(2) Before issuing or renewing a license or certificate of
regi stration, the departnment of consumer and industry services
shall obtain fromeach applicant a signed statenment of whether
the applicant has resided in the state for the 5 years preceding
the date of the statenent.

(3) An applicant who know ngly or intentionally nmakes a
fal se statement or wi thholds information in connection with a
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si gned statenment required under subsection (1) or (2) is guilty
of a m sdeneanor puni shable by inprisonnment for not nore than 180
days or a fine of not nore than $1, 000. 00, or both.

(4) An applicant who viol ates subsection (3) is subject to
i mredi ate disciplinary action, including, but not limted to,
denial or refusal to renew a license or certificate.

Sec. 5. (1) An applicant or child-related enpl oyee of a
child-rel ated enpl oyer shall give witten consent for that
enpl oyer or the departnent of consumer and industry services to
conduct a background check. The applicant or child-rel ated
enpl oyee giving witten consent shall also provide to the depart -
ment any information necessary for the crimnal history check
portion of the background check, including, but not limted to, 2
sets of fingerprints and date of birth, and to the famly inde-
pendence agency any information necessary for the central regis-
try check.

(2) Achild-related enployer or the departnent of consuner
and i ndustry services shall request the departnent to conduct a
crimnal history check and the famly independence agency to con-
duct a central registry check on an applicant or child-rel ated
enpl oyee who has given witten consent for a background check
under subsection (1).

(3) The departnent shall conduct the crimnal history check
upon a request submtted under subsection (2). The departnent
shal | determ ne the existence of any crimnal history in this
state through use of the state repository of crimnal history
record information. For any applicant who has not lived in the
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state for 5 years prior to the date of the statenent required in
section 3(2) or 4(2), the departnent shall also forward finger-
prints to the federal bureau of investigation and request that
the federal bureau of investigation nmake a determ nation of the
exi stence of any national crimnal history. An applicant or
child-rel ated enpl oyee shall provide the 2 sets of fingerprints
necessary for the crimnal history check to the departnent
through a | aw enforcenent agency that shall conply with 1935 PA
120, MCL 28.271 to 28.273, and any applicabl e procedure estab-
i shed by the departnent for a crimnal history check.

(4) The departnent shall conplete the crimnal history check
and, except as otherw se provided in this subsection, provide the
results of its determ nation and that of the federal bureau of
investigation, if one is required by subsection (3), to the
child-rel ated enpl oyer or the departnent of consumer and industry
services wthin 30 days after the request is nade. |If the
child-related enployer is not a state departnent or agency, the
departnent shall not provide the results of the determ nation
made through the federal bureau of investigation to that
child-rel ated enpl oyer, but shall only notify the child-rel ated
enpl oyer whether the determ nation disclosed any crimnal history
for the applicant or child-related enployee in addition to that
di scl osed by the departnent’s determ nation. The depart nent
shal | not charge an applicant or child-related enployer a fee to
conpl ete a background check required under this act.

(5) The famly independence agency shall conduct the central
regi stry check upon a request submtted under subsection (2).
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The fam |y i ndependence agency shall determ ne whether the
central registry contains a record of a central registry case

i nvol ving the person and provide the results to the child-rel ated
enpl oyer or the departnent of consumer and industry services
within 30 days after the request is made.

(6) Achild-related enployer may request a background check
of a parent or guardi an whose child is participating in or
attendi ng services or activities offered by the enployer if the
parent or guardian has or will have care of, or supervisory or
di sci plinary powers over, another child. The parent or guardian
shal |l give consent for the background check if requested by the
child-rel ated enployer. The departnent shall conduct a crim nal
hi story check as provided in subsections (1), (2), (3), and (4)
and the famly independence agency shall conduct the central reg-
istry check as provided in subsection (5).

(7) Achild-related enployer shall not hire an applicant or
may dismss a child-related enpl oyee who does not conply with
subsection (1).

(8) The departnent shall prescribe the formof the request
and necessary information for a crimnal history check under this
act and the formfor providing the results. The famly indepen-
dence agency shall prescribe the formof the request and neces-
sary information for a central registry check under this act and
the formfor providing the results.

(9) Achild-related enployer may enpl oy an applicant
required to undergo a background check under this act before
conpl etion of that background check with appropriate staff
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supervi sion until the background check is conplete. If a
background check reveals a conviction for a crinme against a child
i nvol ving hom ci de, nurder, manslaughter, or crimnal sexual con-
duct, a conviction within the preceding 10 years for any other
crime listed in section 3(1), or a record of a central registry
case, the child-rel ated enpl oyer shall not hire the applicant or
may di smiss the child-related enployee. |If a child-related

enpl oyer retains a child-related enpl oyee whose background check
reveals a conviction within the preceding 10 years for a crine
listed in section 3(1) or a record of a central registry case,
the child-rel ated enpl oyer shall notify the parent or guardi an of
each child who uses the enployer’s services of the fact of the
conviction or record and the nature of the conviction or record.

(10) If a background check reveals a conviction within the
preceding 10 years for a crine listed in section 3(1) or a record
of a central registry case, the departnent of consunmer and indus-
try services shall not issue a |license or certificate of regis-
tration to the applicant.

(11) The provisions concerning crimnal history checks do
not apply to an individual required to undergo a crimnal history
or records check under section 1230 or 1230a of the revised
school code, 1976 PA 451, MCL 380. 1230 and 380.1230a, if the
results of the crimnal history and records checks are avail abl e
to the child-rel ated enpl oyer

[(12) An applicant, child-rel ated enPIpyee, or vol unteer who
¥ conplies wth the conditions under this act, nmay request of
r

enpl oyer and shall _receive a copy of their background and

al registry checks.]

ul
hei
ent

o —+—h

Sec. 6. A licensee, registrant, or child-rel ated enpl oyee
who has a conviction within the preceding 10 years for a crine
listed in section 3(1) or a record of a central registry case
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shall not receive any paynment fromthe state for providing
child-rel ated enpl oynment servi ces.

Sec. 7. A child-related enployer may conduct the background
checks required under this act according to the follow ng
schedul e:

(a) For the cal endar year in which this act takes effect,
the child-rel ated enpl oyer shall conduct background checks of
applicants who apply in that cal endar year, child-rel ated enpl oy-
ees who begin in that cal endar year, and may conduct background
checks of child-rel ated enpl oyees who began in the 2 preceding
cal endar years.

(b) For each subsequent cal endar year, the child-rel ated
enpl oyer shall conduct background checks of applicants who apply
in that cal endar year and child-rel ated enpl oyees who begin in
that cal endar year, and may conduct background checks of
child-rel ated enpl oyees who began in the 2 cal endar years preced-
ing the earliest cal endar year for which background checks were
conducted in the precedi ng cal endar year.

Sec. 8. If a parent or guardian of a child hires or intends
to hire a person who has or will have the care of, or supervisory
or disciplinary powers over, the child in that parent’s or
guardi an’ s custody, the parent or guardian may request a back-
ground check of that person. Upon request, the departnent shal
conduct a crimnal history check and the fam |y independence
agency shall conduct a central registry check for the parent or
guardi an as the departnment or famly independence agency woul d
for a child-rel ated enpl oyer under section 5.
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Sec. 9. Except for a knowing or intentional rel ease of
false informati on, the departnment, the famly i ndependence
agency, a |aw enforcenent agency, and the enpl oyees of the
departnent, the fam |y independence agency, or |aw enforcenent
agency have no liability in connection with a background check
conducted under this act.

Sec. 10. A person shall not intentionally disclose, in a
manner not authorized by law or rule, any information obtained
froma background check required by this act. A person who vio-
| ates this section is guilty of a m sdeneanor punishable by a
fine of not nore than $5, 000. 00.

Sec. 11. Child-rel ated enployers shall develop and inple-
ment a policy relating to background checks for vol unteers.

Enacting section 1. This act takes effect Septenber 1,
2000.

Enacting section 2. This act does not take effect unless
House Bill No. 5743 of the 90th Legislature is enacted into | aw
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