SB 96, As Passed Senate, May 19, 1999

SUBSTI TUTE FOR
SENATE BI LL NO. 96

A bill to amend 1974 PA 258, entitled
"Mental health code,”
(MCL 330.1001 to 330.2106) by addi ng chapter 10A.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER 10A

SEC. 1060. AS USED IN TH S CHAPTER:

(A) "AGENCY" MEANS THE DEPARTMENT OF CORRECTI ONS.

(B) "COURT" MEANS THE COURT IN THI S STATE THAT CONVI CTED AN
| NDI VI DUAL DESCRI BED | N SECTI ON 1063 OF THE VI OLENT OFFENSE.

(© "MENTAL ABNORMALI TY" MEANS A CONGENI TAL OR ACQUI RED CON
DI TI ON THAT AFFECTS AN | NDI VI DUAL’ S EMOTI ONAL OR VOLI TI ONAL
CAPACI TY AND THAT PREDI SPOSES THE | NDI VI DUAL TO COW T VI OLENT
OFFENSES TO A DEGREE THAT RENDERS THE | NDI VI DUAL A MENACE TO THE
HEALTH AND SAFETY OF OTHERS.
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(D) "PREDATORY ACT" MEANS 1 OR MORE ACTS DI RECTED TOWARD AN
| NDI VI DUAL FOR THE PRI MARY PURPCSE OF CRI M NAL VI CTI M ZATI ON.

(E) "VIOLENT OFFENSE" MEANS 1 OR MORE OF THE FOLLOW NG

(i) A VICOLATI ON OF SECTI ON 83 OF THE M CHI GAN PENAL CODE,

1931 PA 328, MCL 750. 83, CONCERNI NG ASSAULT.

(ii) A VIOLATION OF SECTION 91, 157B(2), 316, OR 317 OF THE
M CHI GAN PENAL CODE, 1931 PA 328, MCL 750.91, 750.157B, 750.316,

AND 750. 317, CONCERNI NG MJURDER.

(iii) A VIOLATI ON OF SECTI ON 436(2) OF THE M CH GAN PENAL
CODE, 1931 PA 328, MCL 750. 436, CONCERNI NG PO SONI NG

(iv) A VIOLATI ON OF SECTION 520B OF THE M CH GAN PENAL CODE,
1931 PA 328, MCL 750.520B, CONCERNI NG CRI M NAL SEXUAL CONDUCT.

(v) A FELONY UNDER FEDERAL LAW OR THE LAW OF ANOTHER STATE
SUBSTANTI ALLY CORRESPONDI NG TO AN OFFENSE LI STED | N SUBPARAGRAPHS
(i) TO (iv).

(F) "VIOLENT PREDATOR' MEANS AN | NDI VI DUAL WHO MEETS ALL OF THE
FOLLOW NG

(i) HE OR SHE HAS BEEN CONVI CTED OF 1 OF THE FOLLOW NG

(A) A VI OLATI ON OF SECTI ON 520B OF THE M CH GAN PENAL CODE,
1931 PA 328, MCL 750.520B, AND, I N ADDI TI ON, HAS BEEN CONVI CTED OF 2
OR MORE ACTS OF CRIM NAL SEXUAL CONDUCT IN THE FI RST DEGREE THAT ARE
SEPARATE FROM AND DO NOT ARI SE OQUT OF THE | NCl DENT OR | NClI DENTS THAT
WERE THE BASI S FOR THE VI OLATI ON OF SECTI ON 520B OF THE M CHI GAN
PENAL CODE, 1931 PA 328, MCL 750.520B, AS EVI DENCED BY CERTI FI ED
COPI ES OF THE COURT RECORDS OF CONVICTIONS IN THI S STATE, ANOTHER
STATE. FEDERAL COURT. OR A FOREI GN COUNTRY.

(B A VIOLENT OFFENSE OTHER THAN A VI OLATI ON OF SECTI ON 520B OF
TO THE CONI CTI ON-FOR THE VI OLENT ORFENSE, | PAS CONM TTED 2 \OR NORE
MURDERS OR VOLUNTARY MANSLAUGHTERS THAT ARE SEPARATE FROM AND DO NOT
UFGUENT GEPENSE. AS EVI DENGED. BY CERTIFI ED COPIES, OF THE. QOURT | -
CR}E?C'%\RIE:)&%: G% % I_\)\C(NS IN THI' S STATE, ANOTHER STATE, FEDERAL COURT,

(ii) HE OR SHE SUFFERS FROM A MENTAL ABNORMALI TY THAT MAKES THE
[ NDI VI DUAL LI KELY TO ENGAGE | N FUTURE PREDATORY ACTS OF VI OLENCE.
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SEC. 1061. (1) THE LEGQ SLATURE FI NDS THAT A SMALL BUT
EXTREMELY DANGEROUS GROUP OF VI OLENT PREDATORS EXI STS WHO DO NOT
HAVE A MENTAL | LLNESS THAT RENDERS THEM APPROPRI ATE FOR THE
EXI STING Cl VIL COMWM TMENT PROCESS THAT | S DESI GNED TO PROVI DE
TREATMENT TO | NDI VI DUALS W TH SERI QUS MENTAL | LLNESS. THE LEGQ S-
LATURE ALSO FI NDS THAT THE LI KELI HOOD OF A VI OLENT PREDATOR
ENGAG NG | N REPEAT ACTS OF PREDATORY VIOLENCE IS HGH  THE LEG
| SLATURE ALSO FI NDS THAT THE PROGNCSI S FOR CURI NG THI S SMALL
GROUP OF VI OLENT PREDATORS | S POOR, THAT THE TREATMENT NEEDS OF
THI' S POPULATI ON ARE VERY LONG TERM AND THAT THE TREATMENT MODAL-
| TTES FOR TH S POPULATI ON ARE VERY DI FFERENT FROM THE TRADI TI ONAL
TREATMENT MODALI TI ES FOR | NDI VI DUALS WHO ARE APPROPRI ATE FOR COwW
M TMENT AND TREATMENT UNDER THI S CODE.

(2) OTHER THAN THE DEFI NI TI ON SECTI ONS OF CHAPTER 1, THE
OTHER CHAPTERS OF THI S CODE DO NOT APPLY TO THI S CHAPTER AND THI S
CHAPTER DOES NOT APPLY TO THE OTHER CHAPTERS OF TH S CODE.

SEC. 1062. (1) IF THE AGENCY THAT HAS JURI SDI CTI ON OVER AN
| NDI VI DUAL DESCRI BED | N SECTI ON 1063 DETERM NES THAT THE | NDI VI D-
UAL MAY BE A VI OLENT PREDATOR, THEN NOT LATER THAN 6 MONTHS
BEFORE THE ANTI Cl PATED DATE OF THE EXPI RATI ON OF THE | NDI VI DUAL’ S
MAXI MUM SENTENCE AND ANTI Cl PATED DATE OF RELEASE BY THE AGENCY,
THE AGENCY SHALL PROVI DE WRI TTEN NOTI FI CATI ON OF THE ANTI Cl PATED
DATE OF RELEASE TO THE ATTORNEY GENERAL AND TO EACH VI CTI M WHO
HAS REQUESTED NOTI FI CATI ON OF ANY CHANGE IN THE | NDI VI DUAL’ S
STATUS UNDER THE CRIME VICTIM S RI GHTS ACT, 1985 PA 87, MCL
780. 751 TO 780. 834.
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(2) I'F AN AGENCY OR AN EMPLOYEE OF THAT AGENCY I N GOOD FAI TH
MAKES A DETERM NATI ON OR d VES NOTI CE I N COWPLI ANCE W TH
SUBSECTI ON (1), THE AGENCY OR THE EMPLOYEE IS NOT LI ABLE IN A
ClVIL ACTI ON FOR DAMAGES BASED ON THE DETERM NATI ON OR NOTI CE.
SEC. 1063. THE ATTORNEY GENERAL MAY FILE WTH THE COURT A
PETI TI ON ALLEG NG THAT AN I NDI VIDUAL | S A VI OLENT PREDATOR AND
STATI NG SUFFI Cl ENT FACTS TO SUPPORT THE ALLEGATION, |F THE | NDI -
VI DUAL WAS CONVI CTED OF A VI OLENT OFFENSE, AND HI S OR HER MAXI MUM
SENTENCE W LL EXPI RE OR HAS EXPI RED, ON OR AFTER JANUARY 1, 2000,

AND FOR A_VI OLENT OFFENSE DESCRI BED | N SECTI ON 1060%_5%0 )(B), IN
ADDI TI ON TO THE CONVI CTI ON FOR THE VI OLENT OFFENSE

I NDI VI DUAL HAS COW TTED 2 OR MORE MURDERS OR VOLUNTARY MAN-
SLAUGHTERS THAT ARE SEPARATE FROM AND DO NOT ARI SE QUT OF THE

I NCI DENT OR | NCI DENTS THAT WERE THE BASI S FOR THE VI OLENT
OFFENSE, AS EVI DENCED BY CERTI FI ED COPI ES OF THE COURT RECORDS OF
CONVICTIONS I N THI' S STATE, ANOTHER STATE, FEDERAL COURT, OR A
FOREI GN COUNTRY.

SEC. 1064. UPON THE FI LI NG OF A PETI TI ON UNDER SECTI ON
1063, THE COURT SHALL DETERM NE WHETHER PROBABLE CAUSE EXI STS TO
BELI EVE THAT THE | NDI VI DUAL NAMED IN THE PETITION IS A VI OLENT
PREDATOR. | F THE DETERM NATI ON | S MADE THAT SUCH PROBABLE CAUSE
EXI STS, THE COURT SHALL ORDER THAT THE | NDI VI DUAL BE EVALUATED BY
THE CENTER FOR FORENSI C PSYCHI ATRY TO DETERM NE WHETHER OR NOT
THE INDI VIDUAL IS A VI OLENT PREDATOR. THE AGENCY SHALL ACCEPT
THE | NDI VI DUAL BACK AFTER THE COWVPLETI ON OF THE EVALUATION. IN
NO EVENT SHALL THE | NDI VI DUAL BE RELEASED FROM CONFI NEMENT BEFORE
TRIAL. |F AN I NDI VI DUAL’ S MAXI MUM SENTENCE WOULD EXPI RE AND HE
OR SHE WOULD BE RELEASED BEFORE COVPLETI ON OF A TRI AL UNDER THI S
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CHAPTER, THE COURT SHALL ORDER THAT THE | NDI VI DUAL BE CONFI NED | N
A SECURE FACI LI TY.

SEC. 1065. (1) NOT MORE THAN 45 DAYS AFTER THE FI LI NG OF A
PETI TI ON UNDER SECTI ON 1063, THE COURT SHALL CONDUCT A TRIAL TO
DETERM NE WHETHER THE | NDI VI DUAL | S A VI OLENT PREDATOR. THE
| NDI VI DUAL, THE ATTORNEY GENERAL, OR THE COURT HAS THE RI GHT TO
DEMAND THAT THE TRI AL BE BEFORE A JURY. |F NO JURY DEMAND | S
MADE, THE TRI AL SHALL BE BEFORE THE COURT.

(2) AT ALL STAGES OF THE PROCEEDI NGS UNDER THI S CHAPTER, AN
| NDI VI DUAL SUBJECT TO THI S CHAPTER IS ENTI TLED TO THE ASSI STANCE
OF COUNSEL. |IF THE I NDI VIDUAL IS | NDI GENT, THE COURT SHALL
APPO NT COUNSEL TO ASSI ST H M OR HER.

(3) I'F AN INDI VIDUAL |'S SUBJECTED TO AN EXAM NATI ON UNDER
THI S CHAPTER, HE OR SHE MAY RETAI N AN EXPERT OR PROFESSI ONAL
PERSON OF H' S OR HER CHO CE TO PERFORM AN EXAM NATION ON HI' S OR
HER BEHALF. THE SELECTED EXPERT OR PROFESSI ONAL PERSON MAY HAVE
REASONABLE ACCESS TO THE | NDI VI DUAL FOR THE PURPCSE OF THE EXAM -
NATI ON, AND TO ALL RELEVANT MEDI CAL AND PSYCHOLOG CAL RECORDS AND
REPORTS. | F THE I NDI VIDUAL |'S | NDI GENT AND SO REQUESTS, THE
COURT SHALL APPO NT A QUALI FI ED EXPERT OR PROFESSI ONAL PERSON TO
PERFORM AN EXAM NATI ON OR PARTI Cl PATE IN THE TRI AL ON THE
| NDI VI DUAL’” S BEHALF.

SEC. 1066. (1) IN A TRIAL CONDUCTED UNDER SECTI ON 1065, THE
COURT OR JURY SHALL DETERM NE WHETHER, BEYOND A REASONABLE DOUBT,
THE I NDI VIDUAL | S A VI OLENT PREDATOR.

(2) I'F THE COURT OR JURY DETERM NES I N A TRI AL CONDUCTED
UNDER SECTI ON 1065 THAT THE | NDI VIDUAL IS A VI OLENT PREDATOR, THE
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| NDI VI DUAL SHALL BE COW TTED TO THE CUSTODY OF THE DEPARTMENT OF
COVWUNI TY HEALTH I N A SECURE FACI LI TY FOR CONTROL AND TREATMENT
UNTIL SUCH TI ME AS THE | NDI VI DUAL’ S MENTAL ABNORMALI TY HAS SO
CHANGED THAT THE | NDI VI DUAL IS SAFE TO BE DI SCHARGED AND THE
| NDI VI DUAL’ S PETI TI ON FOR DI SCHARGE UNDER THI S CHAPTER | S GRANTED
BY THE COURT. THE CONTROL AND TREATMENT SHALL BE PROVI DED AT A
FACI LI TY MANAGED BY, OR UNDER CONTRACT TO, THE DEPARTMENT OF COW
MUNI TY HEALTH. THE FACI LI TY SHALL NOT BE LOCATED ON THE GROUNDS
OF A STATE PSYCHI ATRI C HOSPI TAL OR REG ONAL CENTER FOR DEVELOP-
MENTAL DI SABI LI TI ES UNLESS THE AGENCY AND THE DEPARTMENT OF COw
MUNI TY HEALTH CERTI FY THAT THE FACILITY | S SUFFI Cl ENTLY APPROPRI -
ATE AND SECURE FOR THI' S | NDI VI DUAL.

(3) I'F THE COURT OR JURY IN A TRI AL CONDUCTED UNDER SECTI ON
1065 |'S NOT SATI SFI ED BEYOND A REASONABLE DOUBT THAT THE | NDI VI D-
UAL IS A VI OLENT PREDATOR, THE COURT SHALL ORDER THE | NDI VI DUAL’ S
REL EASE.

SEC. 1067. AN I NDI VI DUAL COW TTED UNDER THI S CHAPTER SHALL
BE EXAM NED AT LEAST ONCE EVERY 3 YEARS. THE | NDI VI DUAL MAY
RETAIN OR, |F HE OR SHE | S | NDI GENT AND SO REQUESTS, THE COURT
MAY APPO NT, A QUALI FI ED EXPERT OR OTHER PROFESSI ONAL PERSON TO
EXAM NE HM OR HER. THE EXPERT OR PROFESSI ONAL PERSON HAS ACCESS
TO ALL PERTI NENT RECORDS CONCERNI NG THE | NDI VI DUAL. THE DEPART-
MENT OF COVMUNI TY HEALTH SHALL PROVI DE AN ANNUAL REPORT TO THE
COURT.

SEC. 1068. (1) IF THE DI RECTOR OF THE DEPARTMENT OF COVWU-
NI TY HEALTH DETERM NES THAT THE | NDI VI DUAL’ S MENTAL ABNORMALI TY
HAS CHANGED SO THAT THE | NDI VIDUAL |I'S NOT LIKELY TO ENGAGE | N
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FUTURE PREDATORY ACTS OF VI OLENCE | F RELEASED, THE DI RECTOR OF
THE DEPARTMENT OF COVMUNI TY HEALTH SHALL AUTHORI ZE THE | NDI VI DUAL
TO PETI TION THE COURT FOR DI SCHARGE. THE PETI TI ON SHALL BE
SERVED UPON THE COURT AND THE ATTORNEY GENERAL. THE ATTORNEY
GENERAL SHALL NOTI FY EACH VI CTI M WHO WAS REQUI RED TO BE NOTI FI ED
BY THE AGENCY UNDER THE CRIME VICTIM S RI GHTS ACT, 1985 PA 87,
MCL 780. 751 TO 780. 834.

(2) UPON RECEI PT OF A PETI TI ON FOR DI SCHARGE, THE COURT
SHALL ORDER A HEARI NG TO BE HELD W THI N 45 DAYS OF THE RECEI PT.
THE ATTORNEY GENERAL SHALL REPRESENT THE STATE, AND HAS THE RI GHT
TO HAVE THE PETI TI ONER EXAM NED BY AN EXPERT OR PROFESSI ONAL
PERSON OF H' S OR HER CHO CE.

(3) A HEARI NG UNDER THI S SECTI ON SHALL BE BEFORE A JURY | F
DEMANDED BY EI THER THE PETI TI ONER OR THE ATTORNEY GENERAL. THE
ATTORNEY GENERAL HAS THE BURDEN OF PROVI NG BEYOND A REASONABLE
DOUBT THAT THE PETI TI ONER' S MENTAL ABNORMALI TY REMAI NS SO THAT
THE PETI TIONER | S NOT SAFE TO BE DI SCHARGED AND THAT | F DI S-
CHARGED | S LIKELY TO COM T 1 OR MORE FUTURE PREDATORY ACTS OF
VI OLENCE.

SEC. 1069. (1) NOTW THSTANDI NG SECTI ON 1068, A COW TTED
| NDI VI DUAL MAY PETI TI ON THE COURT FOR DI SCHARGE NOT MORE THAN
ONCE EVERY 12 MONTHS W THOUT THE APPROVAL OF THE DI RECTOR OF THE
DEPARTMENT OF COVMUNI TY HEALTH. THE DI RECTOR OF THE DEPARTMENT
OF COVWWUNI TY HEALTH SHALL PROVI DE THE COWM TTED | NDI VI DUAL W TH
AN ANNUAL WRI TTEN NOTI CE OF THE I NDI VIDUAL' S RI GHT TO PETI TI ON
THE COURT FOR DI SCHARGE W THOUT THE DEPARTMENT DI RECTOR S
APPROVAL. THE NOTI CE SHALL CONTAIN A WAI VER OF RIGHTS. THE
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DI RECTOR OF THE DEPARTMENT OF COVMUNI TY HEALTH SHALL FORWARD THE
NOTI CE AND WAI VER FORM TO THE COURT W TH THE ANNUAL REPORT
REQUI RED UNDER SECTI ON 1067.

(2) I'F A COW TTED | NDI VI DUAL PETI TI ONS FOR DI SCHARGE UNDER
THI'S SECTI ON, THE COURT SHALL SET A SHOW CAUSE HEARI NG TO DETER-
M NE WHETHER FACTS EXI ST THAT WARRANT A HEARI NG ON WHETHER THE
| NDI VI DUAL’ S CONDI TI ON HAS SO CHANGED THAT HE OR SHE | S SAFE TO
BE DI SCHARGED. THE COWM TTED | NDI VI DUAL HAS A RI GHT TO HAVE AN
ATTORNEY REPRESENT H M OR HER AT THE SHOW CAUSE HEARI NG BUT | S
NOT ENTI TLED TO BE PRESENT AT THE SHOW CAUSE HEARING. | F THE
COURT AT THE SHOW CAUSE HEARI NG DETERM NES THAT PROBABLE CAUSE
EXI STS TO BELI EVE THAT THE | NDI VI DUAL’ S MENTAL ABNORMALI TY HAS SO
CHANGED THAT THE | NDI VI DUAL IS SAFE TO BE DI SCHARGED AND W LL NOT
ENGAGE | N FUTURE PREDATORY ACTS OF VI OLENCE | F DI SCHARGED, THEN
THE COURT SHALL SET A HEARING ON THE | SSUE. SUBJECT TO
SECTI ON 1070, THE COVM TTED | NDI VI DUAL | S ENTI TLED TO BE PRESENT
AT THE HEARI NG AND TO HAVE THE BENEFI T OF ALL CONSTI TUTI ONAL PRO-
TECTI ONS THAT WERE AFFORDED TO HH M OR HER AT THE | NI TI AL COW T-
MENT PROCEEDI NG THE ATTORNEY GENERAL SHALL REPRESENT THE STATE
AND HAS THE RI GHT TO A JURY TRIAL AND TO HAVE THE COW TTED | NDI -
VI DUAL EVALUATED BY EXPERTS CHOSEN BY THE STATE. THE COVM TTED
| NDI VI DUAL ALSO HAS THE RI GHT TO HAVE EXPERTS EVALUATE H M OR HER
ON H' S OR HER BEHALF. THE COURT SHALL APPO NT AN EXPERT | F THE
| NDI VI DUAL 1S | NDI GENT AND REQUESTS AN APPO NTMENT. THE ATTORNEY
GENERAL HAS THE BURDEN OF PROVI NG BEYOND A REASONABLE DOUBT THAT
THE COVM TTED | NDI VI DUAL’ S MENTAL ABNORMALI TY HAS NOT CHANGED AND
THAT THE | NDI VI DUAL IS NOT SAFE TO BE DI SCHARGED AND | F
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DI SCHARGED W LL ENGAGE IN 1 OR MORE FUTURE PREDATORY ACTS OF
VI OLENCE.

SEC. 1070. NOTHING IN TH S CHAPTER PROHI BI TS AN | NDI VI DUAL
FROM FI LI NG A PETI TI ON FOR DI SCHARGE UNDER THI S CHAPTER.
PURSUANT TO SECTI ON 1069, |F AN I NDI VI DUAL HAS PREVI QUSLY FI LED A
PETI TI ON FOR DI SCHARGE W THOUT THE APPROVAL OF THE DI RECTOR OF
THE DEPARTMENT OF COVMUNI TY HEALTH AND THE COURT DETERM NED,
El THER UPON REVI EW OF THE PETI TI ON OR FOLLOW NG A HEARI NG THAT
THE PETI TIONER' S PETI TI ON WAS FRI VOLOUS OR THAT THE PETI TI ONER' S
CONDI TI ON HAD NOT SO CHANGED THAT HE OR SHE WAS SAFE TO BE DI S-
CHARGED, THEN THE COURT SHALL DENY THE SUBSEQUENT PETI TI ON UNLESS
THE PETI TI ON CONTAI NS FACTS UPON WHI CH A COURT COULD FI ND THAT
THE CONDI TI ON OF THE PETI TI ONER HAD SO CHANGED THAT A HEARI NG WAS
WARRANTED. UPON RECEI PT OF A FI RST OR SUBSEQUENT PETI TI ON FROM A
COW TTED | NDI VI DUAL W THOUT THE APPROVAL OF THE DI RECTOR OF THE
DEPARTMENT OF COVMUNI TY HEALTH OR THE DI RECTOR OF THE FACI LI TY
MANAGED BY THE DEPARTMENT OF COVMUNI TY HEALTH, THE COURT SHALL
REVI EW THE PETI TI ON AND DETERM NE | F THE PETI TION | S BASED UPON
FRI VOLOUS GROUNDS AND | F SO SHALL DENY THE PETI TI ON W THOUT A
HEARI NG

SEC. 1071. |IT IS THE I NTENT OF THE LEG SLATURE TO SEPARATE
AND PRESERVE THE FUNDS APPROPRI ATED FOR THE TREATMENT OF | NDI VI D-
UALS UNDER THE OTHER CHAPTERS OF THI S CODE FROM THE FUNDS APPRO-
PRI ATED FOR THE ADM NI STRATI ON OF THI S CHAPTER
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