HOUSE BILL No. 5195
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HOUSE BILL No. 5195

December 9, 1999, Introduced by Reps. Ruth Johnson, Vear, Law, Gilbert, Hager, Hart,
Allen, Pappageorge, Jellema, Mortimer, Voorhees, Green, Scott, Jansen, Shulman and Cassis and
referred to the Committee on Health Policy.

A bill to anmend 1978 PA 368, entitled
"Public health code,"
by anendi ng sections 12601 and 12909 (MCL 333. 12601 and
333.12909), section 12601 as anended by 1988 PA 315 and
section 12909 as anended by 1982 PA 324, and by addi ng sections
12606 and 12606a; and to repeal acts and parts of acts.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 12601. (1) As used in this part:

(a) "Child caring institution" and "child care center"” nean
those terns as defined in section 1 of —Act—No—3116—+ofthePubte

: e . . C b e

taws— 1973 PA 116, MCL 722.111.

(b) "County nedical care facility" nmeans that term as

defined in section 20104.

02692' 99 a LBO

G615 ON 1'1ld 4SNOH



© 00 N o o h~h w N P

N NN N N NN R B R R B R R R R R
o 0o M W N P O ©W 0N O OO B W N P+, O

2

(c) "Educational facility" neans a buil ding owned, |eased,
or under the control of a public or private school system
col |l ege, or university.

(D) "FOOD ESTABLI SHVENT" MEANS THE TYPE OF FOOD ESTABLI SH
MENT AS DEFINED I N THE M CH GAN FOOD LAW CF 2000.

(E) —eh— "Food service establishment” nmeans —a— THE TYPE OF
food service establishnment as defined in —seet+ea—312961+— THE
M CH GAN FOCOD LAW OF 2000.

(F) te)— "Health facility" means a health facility or

agency |licensed under article 17, except a hone for the aged,

nursi ng hone, county nedical care facility, hospice, or hospital
| ong-termcare unit.

(G —H)— "Hone for the aged" neans that termas defined in
section 20106.

(H —g)— "Hospice" neans that termas defined in section
20106.

(I') h)— "Hospital long-termcare unit" nmeans that term as
defined in section 20106.

(J) —+H)— "Licensed prem ses" neans any portion of a build-
ing, structure, room or enclosure in which alcoholic |Iiquor may
be sold for consunption on the prem ses pursuant to a |license
i ssued by the Mchigan liquor control comm ssion.

(K) —|)— "Meeting" neans a neeting as defined in section 2
of the open neetings act, —Aet—No—267+of thePubt+e—-Acts—of

1976—betng—secton—15-—262of theMechigan—Conptted—taws— 1976
PA 267, MCL 15. 262.
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() —— "Nursing honme" neans that termas defined in
section 20109.

(M —|BH— "Public body" neans a public body as defined in
section 2 of the open neetings act, —Act—No—267+of—thePublte
Aets—of—19+6— 1976 PA 267, MCL 15. 262.

(N) —m— "Public place", except as otherw se provided in
subsection (2), neans both of the foll ow ng:

(1) An encl osed, indoor area owned or operated by a state or
| ocal governnental agency and used by the general public or serv-
ing as a place of work for public enployees or a neeting pl ace
for a public body, including an office, educational facility,
home for the aged, nursing hone, county nedical care facility,
hospi ce, hospital long-termcare unit, auditorium arena, neeting
room or public conveyance.

(11) An enclosed, indoor area which is not owned or operated
by a state or |ocal governnental agency, is used by the general
public, and is 1 of the foll ow ng:

(A) An educational facility.

(B) A hone for the aged, nursing home, county nedical care
facility, hospice, or hospital long-termcare unit.

(© An auditorium

(D) An arena.

(E) A theater.

(F) A museum

(G A concert hall.

(H Any other facility during the period of its use for a

performance or exhibit of the arts.
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(O —rm)— "Snoking" or "snoke" neans the carrying by a
person of a lighted cigar, cigarette, pipe, or other |ighted
snoki ng devi ce.

(2) Public place does not include a private, enclosed room
or office occupied exclusively by a snoker, even if the room or
encl osed office nmay be visited by a nonsnoker.

(3) In addition, article 1 contains general definitions and
principles of construction applicable to all articles of this
code.

SEC. 12606. (1) SUBJECT TO SUBSECTI ONS (2) AND (3), THE
OMER OR OPERATOR OF A FOOD ESTABLI SHVENT PRI MARI LY ENGAGED I N
THE RETAIL SALE OF COLD OR ROOM TEMPERATURE FOOD FOR HOMVE CON-
SUVPTI ON SHALL NOT PERM T THE SMOKI NG OR BURNI NG OF TOBACCO ON
THE PREM SES.

(2) A SIGN I NDI CATI NG THAT SMOKING |'S PROHI BI TED I N THE
RETAI L GROCERY FOOD ESTABLI SHMENT SHALL BE POSTED AT EACH PUBLI C
ENTRANCE TO THE FOOD ESTABLI SHVENT.

(3) A FOOD ESTABLI SHVENT PRI MARI LY ENGAGED I N THE RETAIL
SALE OF COLD OR ROOM TEMPERATURE FOOD FOR HOVE CONSUMPTI ON MAY
HAVE A DESI GNATED SMXKI NG AREA FOR EMPLOYEES AND THE PUBLIC. A
DESI GNATED EMPLOYEE AND PUBLI C SMOKI NG AREA SHALL BE | SOLATED
FROM THE RETAI L FOOD AREA AND SHALL BE POSTED.

(4) A PERSON, EXCEPT EMPLOYEES OR MEMBERS OF THE GENERAL
PUBLI C WHO SMOKE | N A DESI GNATED SMCKI NG AREA ESTABLI SHED UNDER
SUBSECTI ON (3), SHALL NOT SMOKE OR BURN TOBACCO IN A RETAIL GRO
CERY FOOD ESTABLI SHVENT.
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(5) A PERSON WHO VI OLATES THI'S SECTION IS GUILTY OF A
M SDEMEANOR PUNI SHABLE BY A FINE NOT TO EXCEED $100. 00.

(6) THI S SECTI ON SHALL BE ENFORCED BY THE M CHI GAN DEPART-
MENT OF AGRI CULTURE OR OTHER GOVERNVENTAL ENTITY AS DELEGATED BY
THE M CH GAN FOOD LAW OF 2000.

SEC. 12606A. (1) EXCEPT AS OTHERW SE PROVI DED IN THI S SEC
TION, ALL PUBLI C AREAS OF A FOOD SERVI CE ESTABLI SHVENT SHALL BE
NONSMOKI NG~ AS USED I N TH S SUBSECTI ON, "PUBLI C AREA" | NCLUDES A
BATHROOM A COATROOM AND AN ENTRANCE OR OTHER AREA USED BY A
PATRON WHEN NOT SEATED AT A FOOD SERVI CE TABLE OR COUNTER.

PUBLI C AREA DOES NOT | NCLUDE THE LOBBY, WAI TI NG ROOM HALLWAYS,
AND LOUNGE AREAS OF A FOOD SERVI CE ESTABLI SHVENT, BUT THESE AREAS
ARE NOT REQUI RED TO BE DESI GNATED AS SMOKI NG AREAS.

(2) SUBJECT TO SUBSECTI ON (3), A FOOD SERVI CE ESTABLI SHVENT,
WHETHER OR NOT I T IS OANED AND OPERATED BY A PRI VATE CLUB, WTH A
SEATI NG CAPACI TY OF FEWER THAN 50 AND A FOOD SERVI CE ESTABLI SH-
MENT THAT |'S OANED AND OPERATED BY A PRI VATE CLUB MAY DESI GNATE
UP TO 75% OF | TS SEATI NG CAPACI TY AS SEATI NG FOR SMOKERS. A FOOD
SERVI CE ESTABLI SHVENT W TH A SEATI NG CAPACI TY OF 50 OR MORE THAT
| S NOT OWNED OR OPERATED BY A PRI VATE CLUB MAY DESI GNATE UP TO
50% OF | TS SEATI NG CAPACI TY AS SEATI NG FOR SMOKERS.

(3) A FOOD SERVI CE ESTABLI SHVENT THAT DESI GNATES SEATI NG FOR
SMOKERS SHALL CLEARLY | DENTI FY THE SEATS FOR NONSMOKERS AS NON-
SMOKI NG, PLACE THE SEATS FOR NONSMOKERS | N CLOSE PROXI M TY TO
EACH OTHER, AND LOCATE THE SEATS FOR NONSMOKERS SO AS NOT TO DI S
CRI M NATE AGAI NST NONSMOKERS. A FOOD SERVI CE ESTABLI SHVENT SHALL
NOT USE THE DEFI NI TI ON OF SEATI NG CAPACI TY AND THE EXEMPTI ON FROM
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THAT DEFI NI TI ON TO | NCREASE THE AMOUNT OF SEATI NG FOR SMOKERS
ABOVE 75%

(4) IN ADDI TION TO A FOOD SERVI CE ESTABLI SHVENT THAT PRO-
VI DES | TS OAN SEATI NG SUBSECTIONS (1), (2), AND (3) ALSO APPLY
TO A FOOD SERVI CE ESTABLI SHVENT OR GROUP OF FOOD SERVI CE ESTAB-
LI SHVENTS THAT ARE LOCATED IN A SHOPPI NG MALL WHERE THE SEATI NG
FOR THE FOOD SERVI CE ESTABLI SHVENT OR GROUP OF FOOD SERVI CE
ESTABLI SHVENTS | S PROVI DED OR MAI NTAI NED, OR BOTH, BY THE PERSON
WHO OWNS OR OPERATES THE SHOPPI NG MALL. AS USED IN THI'S SUBSEC-
TION, "SHOPPI NG MALL" MEANS A SHOPPI NG CENTER W TH STORES FACI NG
AN ENCLOSED MALL.

(5) THE DI RECTOR SHALL | NSPECT EACH FOOD SERVI CE ESTABLI SH-
MENT THAT 1S SUBJECT TO THI'S SECTION. THE | NSPECTI NG ENTI TY
SHALL DETERM NE COMPLI ANCE W TH THI S SECTI ON DURI NG EACH
| NSPECTI ON.

(6) THE DEPARTMENT OR A LOCAL HEALTH DEPARTMENT SHALL UTI -
LI ZE COVPLI ANCE OR NONCOMPLI ANCE W TH THI S SECTI ON OR W TH RULES
PROVULGATED TO | MPLEMENT THI'S SECTI ON AS CRI TERI A | N THE DETERM -
NATI ON OF WHETHER TO DENY, SUSPEND, LIM T, OR REVOKE A LI CENSE
PURSUANT TO SECTI ON 4127 OF THE M CHI GAN FOOD LAW OF 2000.

(7) WTHI N 5 DAYS OF A WRI TTEN COVPLAI NT OF VI OLATI ON OF
THI' S SECTION, A LOCAL HEALTH DEPARTMENT SHALL | NVESTI GATE THE
COVPLAI NT TO DETERM NE COMPLI ANCE. | F A VI OLATION OF THI S SEC-
TION |'S | DENTI FI ED AND NOT CORRECTED AS ORDERED BY THE LOCAL
HEALTH DEPARTMENT OR DEPARTMENT W THI N 2 DAYS AFTER RECEl PT OF
THE ORDER BY THE FOOD SERVI CE ESTABLI SHVENT, THE DI RECTOR MAY
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| SSUE AN ORDER TO CEASE FOOD SERVI CE OPERATI ONS UNTI L COWPLI ANCE
WTH TH'S SECTI ON | S ACHI EVED.

(8) THI'S SECTI ON DOES NOT APPLY TO A PRI VATE FACI LI TY THAT
| S SERVI CED BY A CATERI NG KI TCHEN OR TO A SEPARATE ROOM I N A FOOD
SERVI CE ESTABLI SHVENT THAT IS USED FOR PRI VATE BANQUETS. THI' S
SECTI ON DCES NOT APPLY TO A FOOD SERVI CE ESTABLI SHVENT THAT IS
OMED AND OPERATED BY A FRATERNAL ORGANI ZATION, IF SERVICE | S
LI M TED TO MEMBERS OF THE FRATERNAL CORGANI ZATI ON AND THEI R
GUESTS.

(9) THI'S SECTI ON SHALL ONLY BE ENFCRCED BY THE LOCAL HEALTH
DEPARTMENT HAVI NG JURI SDI CTI O\.

(10) AS USED IN THI' S SECTI ON:

(A) "BAR' MEANS THAT TERM AS DEFI NED I N SECTI ON 105 OF THE
M CH GAN LI QUOR CONTROL CCDE OF 1998, 1998 PA 58, MCL 436.1105.

(B) "ROOM' MEANS AN AREA THAT IS PHYSI CALLY DI STI NCT FROM
THE MAIN DI NI NG AREA OF A FOOD SERVI CE ESTABLI SHVENT AND FROM
VWH CH SMOKE CANNOT PASS | NTO THE MAI N DI NI NG AREA.

(C "SEATI NG CAPACI TY" MEANS THE ACTUAL NUMBER OF SEATS OR
PATRONS | N A FOOD SERVI CE ESTABLI SHVENT.  SEATI NG CAPACI TY DCES
NOT | NCLUDE SEATS LOCATED AT A BAR OR SEATS AT TABLES THAT ARE
LOCATED ADJACENT TO A BAR, | F MEALS ARE NOT SERVED AT THOSE

TABLES.
(D) "SMOKI NG' MEANS THE CARRYI NG BY AN | NDI VI DUAL CF A
LI GHTED Cl GAR, Cl GARETTE, OR OTHER LI GHTED SMXKI NG DEVI CE.

Sec. 12909. —(1)—Fhe—departrent—shatt—promigaterules—to
Ly . ot vt | heatthd I
I : I i . - C ni .
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5)— A food service sanitation program which neets the

requirenents of this part is a required service under part 24.

Enacting section 1. This anendatory act takes effect 6
nonths after the date of its enactnent.

Enacting section 2. Sections 12901, 12902, 12903, 12904,
12905, 12905a, 12906, 12907, 12908, 12910, 12911, 12912, 12913,
12915, 12916, 12921, and 12922 of the public health code, 1978
PA 368, MCL 333.12901, 333.12902, 333.12903, 333.12904,

333. 12905, 333.12905a, 333.12906, 333.12907, 333.12908,
333.12910, 333.12911, 333.12912, 333.12913, 333.12915, 333.12916,
333. 12921, and 333. 12922, are repealed 6 nonths after the date of

enactnent of this anendatory act.
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1 Enacting section 3. This anendatory act does not take
2 effect unless Senate Bill No. or House Bill No. 5196

3 (request no. 02692'99) of the 90th Legislature is enacted into

4 | aw.
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