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HOUSE BILL No. 4399

HOUSE BILL No. 4399

66E¥ ON 1119 3SNOH

March 6, 2001, Introduced by Reps. Lemmons, Williams, Lipsey, Reeves, Clark, Garza, Kolb and DeWeese
and referred to the Committee on Land Use and Environment.

A bill to anmend 1994 PA 451, entitled
"Natural resources and environnmental protection act,”
by amendi ng sections 20105a and 20120b (MCL 324.20105a and
324.20120b), as added by 1995 PA 71

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 20105a. (1) The departnent shall annually conpile a
list of sites that are receiving state funds to conduct response
activities. This list shall be arranged in al phabetical order.
The departnment shall annually submt this list to the
| egi sl ature.

(2) | F THE DEPARTMENT EXPENDS MORE THAN $500, 000. 00 I N STATE
FUNDS FOR RESPONSE ACTI VI TIES AT A FACILITY AND THE FACI LI TY HAS
NOT ATTAI NED COWPLI ANCE W TH THE CLEANUP CRI TERI A FOR THE
RESI| DENTI AL CATEGORY PROVI DED FOR I N SECTI ON 20120A(1) (A), THE
DEPARTMENT SHALL PROVI DE PUBLI C NOTI CE OF THE STATUS OF THE
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RESPONSE ACTI VI TIES AT THE FACI LITY. THE DEPARTMENT' S PUBLI C
NOTI CE UNDER THI S SUBSECTI ON SHALL | NCLUDE 1 OR MORE ADVERTI SE-
MENTS I N ETHNI G- M NORI TY- O\NED MEDI A.

Sec. 20120b. (1) If a remedial action plan is selected or
approved by the departnent based on criteria for the residential
category provided for in section 20120a(1)(a), |and use restric-
tions or nonitoring are not required once those standards have
been achi eved by the renmedi al action.

(2) If arenedial action plan is selected or approved by the
departnent based on criteria in categories provided for in
section 20120a(1)(b) to (e), a notice of approved environnental
remedi ation shall be recorded with the register of deeds for the
county in which the facility is located within 21 days after
sel ection or approval by the departnent of the renedial action,
or wwthin 21 days after conpletion of construction of the reme-
dial action as appropriate to the circunstances. A notice shal
be filed pursuant to this section only by the property owner or
by anot her person who has the express witten perm ssion of the
property owner. The formand content of the notice are subject
to approval by the state. Any restrictions contained in the
notice shall be binding on the owner's successors, assigns, and
| essees, and shall run with the land. A notice of environnental
remedi ati on recorded pursuant to this subsection shall state
whi ch of the categories of |and use specified in
section 20120a(1)(b) to (d) are consistent with the environnental
conditions at the property to which the notice applies, and that

a change fromthat |and use or uses may necessitate further
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eval uation of potential risks to the public health, safety, or
wel fare, or the environnent. The notice of approved environnmen-
tal renediation shall include a survey and property description
that define the areas addressed by the renedial action plan if
| and use or resource use restrictions apply to less than the
entire parcel or if different restrictions apply to different
areas of a parcel, and the scope of any |and use or resource use
l[imtations. Additional requirenments for financial assurance,
noni toring, or operation, and mai ntenance do not apply if a reme-
dial action conplies with criteria provided for in
section 20120a(1)(b) to (e), unless nonitoring or operation and
mai nt enance are required to assure the conpliance with criteria
that apply outside the boundary of the property that is the
source of the rel ease.

(3) If arenmedial action plan is selected or approved by the
departnment based on criteria provided for in section 20120a(1)(f)
to (j) or (2), provisions concerning subdivisions (a) through (e)
shall be stipulated in a legally enforceable agreenment with the
departnment. |f the departnment concurs wth an anal ysis provided
in arenmedial action plan that 1 or nore of the requirenments
specified in subdivisions (b) to (e) is not necessary to protect
the public health, safety, or welfare, or the environnent and to
assure the effectiveness and integrity of the renedial action,
that element nmay be omtted fromthe agreenent. |f provisions
for any of the follow ng, determ ned by the departnent to be
applicable for a facility, lapse or are not conplied with as

provided in the agreenent or renedial action plan, the
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departnent's approval of the renedial action plan is void from
the time of the lapse or violation, unless the |apse or violation
is corrected to the satisfaction of the departnent:

(a) Land use or resource use restrictions.

(b) Monitoring.

(c) Operation and mai nt enance.

(d) Permanent markers to describe restricted areas of the
site and the nature of any restrictions.

(e) Financial assurance, in a nechanism acceptable to the
departnent to pay for nonitoring, operation and mai ntenance,
oversi ght, and other costs determ ned by the departnment to be
necessary to assure the effectiveness and integrity of the rene-
di al action.

(4) If aremedial action plan relies in whole or in part on
cleanup criteria approved pursuant to section 20120a(1)(f) to (j)
or (2), land use or resource use restrictions to assure the
ef fectiveness and integrity of any containnent, exposure barrier,
or other land use or resource use restrictions necessary to
assure the effectiveness and integrity of the renedy shall be
described in a restrictive covenant. The restrictive covenant
shall be recorded with the register of deeds for the county in
which the property is located within 21 days of the departnent's
sel ection or approval of the renedial action plan, or within 21
days of the conpletion of construction of the containment or bar-
rier, as appropriate to the circunstances. The restrictive cove-
nant shall be filed by the property owner or with the express

witten perm ssion of the property owner. The restrictions shal
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run with the land and be binding on the owner's successors,
assigns, and | essees. Such restrictions shall apply until the
departnment determ nes that hazardous substances that are con-
trolled by the barrier or contained no | onger present an unac-
ceptable risk to the public health, safety, or welfare, or the
environment as defined by the cleanup criteria and exposure con-
trol requirenents set forth in the renedial action plan. The
restrictive covenant shall include a survey and property descrip-
tion that define the areas addressed by the renedial action plan
and the scope of any land use or resource use limtations. The
formand content of the restrictive covenant are subject to
approval by the departnent and shall include provisions to accom
plish all of the follow ng:

(a) Restrict activities at the facility that may interfere
with a renedial action, operation and nmai ntenance, nonitoring, or
ot her neasures necessary to assure the effectiveness and integ-
rity of the remedial action.

(b) Restrict activities that may result in exposures above
| evel s established in the renedi al action plan.

(c) Require notice to the departnment of the owner's intent
to convey any interest in the facility 14 days prior to consum
mati ng the conveyance. A conveyance of title, an easenment, or
other interest in the property shall not be consummted by the
property owner w thout adequate and conpl ete provision for com
pliance with the terns and conditions of the agreement descri bed
in subsection (3) and the prevention of rel eases and exposures

described in subdivision (b).
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(d) Gant to the departnment the right to enter the property
at reasonable times for the purpose of determ ning and nonitoring
conpliance with the renedial action plan, including the right to
t ake sanpl es, inspect the operation of the renmedial action nea-
sures, and inspect records.

(e) Allowthe state to enforce the restriction set forth in
the covenant by legal action in a court of appropriate
jurisdiction.

(f) Describe generally the uses of the property that are
consistent with the categorical criteria and |linmtations approved
as part of a renedial action plan.

(5) A REMEDI AL ACTI ON PLAN THAT RELIES I N WHOLE OR I N PART
ON CLEANUP CRI TERI A APPROVED PURSUANT TO SECTI ON 20120A(1) (F) TO
(J) OR (2) I'S NOT VALI D OR APPROVABLE UNLESS THE DEPARTMENT
DETERM NES THAT THE REMEDI AL ACTI ON PLAN IS I N COVPLI ANCE W TH
THI'S PART AND | S PROTECTI VE OF PUBLI C HEALTH AND THE ENVI RONMENT,
AND THE DEPARTMENT HOLDS A PUBLI C HEARI NG TO ARTI CULATE | TS
DETERM NATI ON AND TAKE PUBLI C TESTI MONY. THE DEPARTMENT' S PUBLI C
NOTI CE OF THE PUBLI C HEARI NG REQUI RED UNDER THI S SUBSECTI ON SHALL
| NCLUDE 1 OR MORE ADVERTI SEMENTS | N ETHNI C- M NORI TY- OAWNED MEDI A.

(6) 59— If the departnent determ nes that exposure to haz-
ardous substances may be reliably restricted by an institutional
control in lieu of a restrictive covenant, and that inposition of
| and use or resource use restrictions through restrictive cove-
nants is inpractical, the departnment may approve of a renedi al
action plan under section 20120a(1)(f) to (j) or (2) that relies

on such institutional control. Mechanisns that may be consi dered

02388' 01



© 00 N oo o~ wWw N PP

N N D N N NN P PP PR R PP
S o1 AW N PO O 0N OO 0o W DN BB O

;
under this subsection include, but are not Iimted to, an
ordi nance that prohibits the use of groundwater or an aquifer in
a manner and to a degree that protects against unacceptabl e expo-
sures as defined by the cleanup criteria approved as part of the
renmedi al action plan. An ordinance that serves as an exposure
control pursuant to this subsection shall be published and mai n-
tained in the same manner as zoni ng ordi nances and shall include
a requirenent that the local unit of governnent notify the
departnent at |east 30 days prior to adopting a nodification to
t he ordi nance, or to the lapsing or revocation of the ordinance.

(7) —6)— Selection or approval by the departnent of a reme-
dial action does not relieve a person who is |iable under
section 20126 of that person's responsibility to report and pro-
vide for response activity to address a subsequent rel ease or
threat of release at the facility.

(8 —#AH— A renedial action shall not be considered approved
by the departnent unless a renedial action plan is submtted to
t he departnent and the departnment approves the plan.
| mpl enent ati on by any person of response activity w thout depart-
ment approval does not relieve that person of an obligation to
undert ake response activity or limt the ability of the depart-
ment to take action to require response activity necessary to
conply wwth this act by a person who is |iable under
section 20126.

(9) —8)— A person shall not file a notice of approved envi -

ronmental remedi ation indicating approval or a determ nation of
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t he departnent unless the departnment has approved of the filing
of the notice.

(10) 99— A person who inplenents a renedial action plan
approved by the departnent pursuant to subsections (2) to —(5)
(6) shall provide notice of the |Iand use restrictions that are
part of the remedial action plan to the zoning authority for the
| ocal unit of governnment in which the facility is located within
30 days of approval of the plan.

(11) —36)— The state, with the approval of the state adm n-
istrative board, may place restrictive covenants related to | and

or resource use on deeds of state owned property.
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