HOUSE BILL No. 4857

May 30, 2001, Introduced by Reps. Richner, Lemmons, McConico, Meyer, Stewart, Adamini, Hager,

Van Woerkom, Kolb, DeVuyst, Bovin and Richardville and referred to the Committee on Commerce.

HOUSE BILL No. 4857

N~ o o0~ WO DN P

A bill to regulate and license certain individuals conduct -
ing certain transactions and acting as athlete agents in this
state; to regulate certain student-athletes; to regulate certain
contracts and agreenents; to inpose certain fees; to provide for
certain powers and duties for certain state departnents and agen-
cies; to provide for adoption of rules; to create certain causes
of action; and to provide for renedi es and penal ties.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"athl ete agents licensure act".

Sec. 3. As used in this act:

(a) "Agency contract" neans an agreenent in which a
student-athl ete authorizes a person to negotiate or solicit on
behal f of the student-athlete a professional sports-services

contract or an endorsenent contract.
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(b) "Athlete agent” means an individual who enters into an
agency contract with a student-athlete or, directly or indirect-
ly, recruits or solicits a student-athlete to enter into an
agency contract. Athlete agent does not include a spouse,
parent, sibling, grandparent, or guardian of the student-athlete
or an individual acting solely on behalf of a professional sports
team or professional sports organization.

(c) "Athletic director" neans an individual responsible for
adm ni stering the overall athletic program of an educati onal
institution or, if an educational institution has separately
adm ni stered athletic prograns for nmale students and fenal e stu-
dents, the athletic programfor nmales or the athletic programfor
femal es, as appropri ate.

(d) "Contact"™ neans a comruni cation, direct or indirect,
between an athlete agent and a student-athlete, intended to

recruit or solicit the student-athlete to enter into an agency

contract.
(e) "Departnment” neans the departnent of consumer and indus-
try services.

(f) "Endorsenent contract” means an agreenent under which a
student-athlete is enployed or receives consideration to use on
behal f of the other party any value that the student-athlete my
have because of publicity, reputation, follow ng, or fane
obtained resulting fromathletic ability or perfornmance.

(g) "Intercollegiate sport” nmeans a sport played at the col -
legiate level for which eligibility requirenments for

participation by a student-athlete are established by a national
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associ ation for the pronotion or regulation of collegiate
athletics.

(h) "Person" neans an individual, corporation, business
trust, estate, trust, partnership, limted liability conpany,
associ ation, joint venture, governnment, governmnental subdivision,
or any other legal or conmercial entity.

(i) "Professional sports-services contract” neans an agree-
ment under which an individual is enployed, or agrees to render
services, as a player on a professional sports team wth a pro-
fessional sports organization or as a professional athlete.

(j) "Record" neans information that is inscribed on a tangi-
ble nmediumor that is stored in an electronic or other nedi um and
is retrievable in perceivable form

(k) "Student-athlete" neans an individual who engages in, is
eligible to engage in, or may be eligible in the future to engage
in, any intercollegiate sport. An individual permanently ineli-
gible to participate in a particular intercollegiate sport is not
a student-athlete for purposes of that sport.

Sec. 5. (1) By acting as an athlete agent in this state, a
nonresi dent individual appoints the secretary of state as the
i ndi vidual's agent for service of process in any civil action in
this state related to the individual's acting as an athl ete agent
inthis state.

(2) The departnent may issue subpoenas for any material that
is relevant to the adm nistration of this act.

Sec. 7. (1) Except as otherw se provided in subsection (2),

an individual may not act as, offer to act as, or hold hinself or
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hersel f out as being an athlete agent in this state w thout being
licensed as an athlete agent under this act.

(2) Before being issued a |icense, an individual nay act as
an athlete agent in this state for all purposes except signing an
agency contract, if a student-athlete or another person acting on
behal f of the student-athlete initiates communication with the
i ndi vidual and, within 7 days after an initial act as an athlete
agent, the individual submts an application for |icensure as an
athl ete agent under this act.

(3) An agency contract resulting fromconduct in violation
of this section is void, and the athlete agent shall return any
consi deration received under the contract.

(4) The departnent nmay pronul gate rul es under the adm nis-
trative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24. 328, to enforce and adm nister this act.

Sec. 9. (1) An applicant for licensure shall submt an
application for licensure to the departnment in a form prescribed
by the departnment. The application nust be in the name of an
i ndi vi dual and, except as otherw se provided in subsection (2),
signed or otherw se authenticated by the applicant under penalty
of perjury and state or contain the follow ng:

(a) The nane of the applicant and the address of the
applicant's principal place of business.

(b) The nane of the applicant's business or enployer, if

appl i cabl e.
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(c) Any business or occupation engaged in by the applicant
for the 5 years preceding the date of subm ssion of the
appl i cation.

(d) A description of the applicant's formal training as an
athl ete agent, practical experience as an athlete agent, and edu-
cational background relating to the applicant's activities as an
athl ete agent.

(e) The nanes and addresses of 3 individuals not related to
the applicant who are willing to serve as references.

(f) The nane, sport, and |last known team for each individual
for whom the applicant acted as an athlete agent during the 5
years preceding the date of subm ssion of the application.

(g) The nanes and addresses of all persons who are, with
respect to the athlete agent's business if it is not a corpora-
tion, the partners, nenbers, officers, managers, associates, or
profit-sharers of the business and, with respect to a corporation
enpl oying the athlete agent, the officers, directors, and any
shar ehol der of the corporation having an interest of 5% or
greater.

(h) Whether the applicant or any person named under subdi vi -
sion (g) has been convicted of a crinme that, if commtted in this
state, would be a crinme involving noral turpitude or a felony,
and identify the crine.

(i) Whether there has been any adm nistrative or judicial
determ nation that the applicant or any person named under subdi -
vision (g) has nade a fal se, m sleading, deceptive, or fraudul ent

representation
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(j) Any instance in which the conduct of the applicant or
any person nanmed under subdivision (g) resulted in the inposition
of a sanction, suspension, or declaration of ineligibility to
participate in an interscholastic or intercollegiate athletic
event on a student-athlete or educational institution.

(k) Any sanction, suspension, or disciplinary action taken
agai nst the applicant or any person naned under subdivision (Qg)
ari sing out of occupational or professional conduct.

(1) Whether there has been any denial of an application for,
suspensi on or revocation of, or refusal to renew, the registra-
tion or licensure of the applicant or any person nanmed under sub-
division (g) as an athlete agent in any state.

(2) An individual who has submitted an application for, and
holds a certificate of, registration or |licensure as an athlete
agent in another state may submt a copy of the application and
certificate in lieu of submtting an application in the form pre-
scribed pursuant to subsection (1). The departnent shall accept
the application and the certificate fromthe other state as an
application for licensure in this state if the application to the
other state conplies with all of the follow ng:

(a) Was submitted in the other state within 6 nonths preced-
ing the subm ssion of the application in this state and the
applicant certifies that the information contained in the appli-
cation is current.

(b) Contains information substantially simlar to or nore
conprehensive than that required in an application submtted in

this state as determ ned by the departnent.
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(c) Was signed by the applicant under penalty of perjury.

Sec. 11. (1) Except as otherw se provided in subsection
(2), the departnent shall issue a license to an individual who
conmplies with section 9(1) or whose application has been accepted
under section 9(2).

(2) The departnment may deny a license if the departnent
determ nes that the applicant has engaged in conduct that has a
significant adverse effect on the applicant's fitness to act as
an athlete agent. In making the determ nation, the departnent
may consi der whet her the applicant has done any of the
fol | ow ng:

(a) Been convicted of a crine that, if commtted in this
state, would be a crinme involving noral turpitude or a felony.

(b) Made a materially fal se, m sl eading, deceptive, or
fraudul ent representation in the application or as an athlete
agent .

(c) Engaged in conduct that would disqualify the applicant
fromserving in a fiduciary capacity.

(d) Engaged in conduct prohibited by section 27.

(e) Had a registration or |licensure as an athlete agent sus-
pended, revoked, or denied or been refused renewal of registra-
tion or licensure as an athlete agent in any state.

(f) Engaged in conduct resulting in a sanction, suspension,
or declaration of ineligibility to participate in an interscho-
lastic or intercollegiate athletic event inposed upon a

student-athlete or educational institution.
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(g) Engaged in conduct that significantly adversely reflects
on the applicant's credibility, honesty, or integrity.

(3) I'n making a determ nati on under subsection (2), the
departnent shall consider all of the foll ow ng:

(a) How recently the conduct occurred.

(b) The nature of the conduct and the context in which it
occurred.

(c) Any other relevant conduct of the applicant.

(4) An athlete agent nay apply to renew a |icense by submt-
ting an application for renewal in a form prescribed by the
departnent. The application for renewal nust be signed by the
applicant under penalty of perjury and nmust contain current
information on all matters required in an original application
for licensure.

(5) An individual who has submtted an application for
renewal of registration or licensure in another state, in |lieu of
submtting an application for renewal in the form prescribed pur-
suant to subsection (4), may file a copy of the application for
renewal and a valid certificate of registration or |icensure from
the other state. The departnent shall accept the application for
renewal fromthe other state as an application for renewal in
this state if the application to the other state conplies with
all of the follow ng:

(a) Was submitted in the other state within 6 nonths preced-
ing the filing in this state and the applicant certifies the

information contained in the application for renewal is current.
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(b) Contains information substantially simlar to or nore
conprehensive than that required in an application for renewal
submtted in this state.

(c) Was signed by the applicant under penalty of perjury.

(6) Alicense or a renewal of a license is valid for 1
year.

Sec. 13. (1) The departnent may suspend, revoke, or refuse
to renew a |license for conduct that would have justified denial
of licensure under section 11(2).

(2) The departnent may deny, suspend, revoke, or refuse to
renew a |license only after notice and an opportunity for a hear-
ing pursuant to the adm nistrative procedures act of 1969, 1969
PA 306, MCL 24.201 to 24.328.

Sec. 15. The departnent nmay issue a tenporary |icense while
an application for licensure or renewal is pending.

Sec. 17. An application for licensure or renewal of |icen-
sure must be acconpanied by a fee in the foll owi ng anount:

(a) $30.00 for an initial application for |licensure and for
an application for licensure based upon a certificate of regis-
tration or license issued by another state.

(b) $30.00 for an application for renewal of |icensure and
for an application for renewal of |icensure based upon an appli-
cation for renewal of registration or |icensure submtted in
anot her state.

Sec. 19. (1) An agency contract nust be in a record and

signed or otherw se authenticated by the parties.
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(2) An agency contract mnust state or contain all of the
fol | ow ng:

(a) The ampunt and net hod of cal cul ating the consideration
to be paid by the student-athlete for services to be provided by
the athl ete agent under the contract and any other consideration
the athl ete agent has received or will receive fromany other
source for entering into the contract or for providing the
servi ces.

(b) The nane of any person not listed in the application for
licensure or renewal of licensure who will be conpensated as a
result of the student-athlete signing the agency contract.

(c) A description of any expenses that the student-athlete
agrees to reinburse.

(d) A description of the services to be provided to the
student-athlete.

(e) The duration of the contract.

(f) The date of execution.

(3) An agency contract nust contain, in close proximty to
the signature of the student-athlete, a conspicuous notice in
bol df aced type in capital letters stating the foll ow ng:

WARNI NG TO STUDENT- ATHLETE | F YOU SI GN THI S CONTRACT:

(1) YOU MAY LOSE YOUR ELIGE BILITY TO COWPETE AS A
STUDENT- ATHLETE | N YOUR SPORT.

(2) I'F YOU HAVE AN ATHLETI C DI RECTOR, WTHI N 72 HOURS AFTER
ENTERI NG | NTO THI S CONTRACT, BOTH YOU AND YOUR ATHLETE AGENT MUST
NOTI FY YOUR ATHLETI C DI RECTOR.
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(3) YOU MAY CANCEL THI S CONTRACT W THI N 14 DAYS AFTER
SIGNING | T. CANCELLATION OF THI S CONTRACT MAY NOT REI NSTATE YOUR
ELI G BI LI TY.

(4) An agency contract that does not substantially conform
to this section is voidable by the student-athlete. |If a
student-athl ete voids an agency contract, the student-athlete is
not required to pay any consideration under the contract or to
return any consideration received fromthe athlete agent to
i nduce the student-athlete to enter into the contract.

(5) The athlete agent shall give a record of the signed or
ot herwi se aut henti cated agency contract to the student-athlete at
the time of execution.

Sec. 21. (1) Wthin 72 hours after entering into an agency
contract or before the next schedul ed athletic event in which the
student-athlete may partici pate, whichever occurs first, the ath-
| ete agent shall give notice in a record of the existence of the
contract to the athletic director of the educational institution
at which the student-athlete is enrolled or the athlete agent has
reasonabl e grounds to believe the student-athlete intends to
enrol | .

(2) Wthin 72 hours after entering into an agency contract
or before the next athletic event in which the student-athlete
may participate, whichever occurs first, the student-athlete
shall informthe athletic director of the educational institution
at which the student-athlete is enrolled that he or she has

entered into an agency contract.
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Sec. 23. (1) A student-athlete

may cancel an agency

contract by giving notice of the cancellation to the athlete

agent in a record within 14 days after the contract is signed.

(2) A student-athlete may not waive the right to cancel an

agency contract.

(3) If a student-athlete cancels an agency contract, the

student-athlete is not required to pay any consideration under

the contract or to return any consideration received fromthe

athlete agent to induce the student-athlete to enter into the

contract.

Sec. 25. (1) An athlete agent shall retain the follow ng

records for a period of 5 years:

(a) The nane and address of each individual represented by

the athl ete agent.

(b) Any agency contract entered

into by the athlete agent.

(c) Any direct costs incurred by the athlete agent in the

recruitnment or solicitation of a student-athlete to enter into an

agency contract.

(2) Records required by subsecti
open to inspection by the depart nment
hour s.

Sec. 27. (1) An athlete agent,

on (1) to be retained are

during normal business

with the intent to i nduce a

student-athlete to enter into an agency contract, may not do any

of the follow ng:

(a) Gve any materially fal se or

m sl eadi ng i nformati on or

make a materially false prom se or representation
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(b) Furnish anything of value to a student-athlete before
the student-athlete enters into the agency contract.

(c) Furnish anything of value to any individual other than
the student-athlete or another registered athlete agent.

(2) An athlete agent may not intentionally do any of the
fol | ow ng:

(a) Initiate contact with a student-athlete unless |icensed
under this act.

(b) Refuse or fail to retain or permt inspection of the
records required to be retained by section 25.

(c) Fail to obtain a license when required by section 7.

(d) Provide materially false or msleading information in an
application for licensure or renewal of |icensure.

(e) Predate or postdate an agency contract.

(f) Fail to notify a student-athlete, before the
student-athl ete signs or otherw se authenticates an agency con-
tract for a particular sport, that the signing or authentication
may make the student-athlete ineligible to participate as a
student-athlete in that sport.

Sec. 29. An athlete agent who violates section 27 is guilty
of a m sdeneanor puni shable by inprisonnment for not nore than 93
days or a fine of not nore than $1, 000. 00, or both.

Sec. 31. (1) An educational institution has a cause of
action for damages agai nst an athlete agent or a forner
student-athlete for damages caused by a violation of this act.
In an action under this section, the court may award to the

prevailing party costs and reasonabl e attorney fees.
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(2) Damages of an educational institution under subsection
(1) include | osses and expenses incurred caused by the conduct of
an athlete agent or former student-athlete that was in violation
of this act. The |osses include any penalty, disqualification,
or suspension of the educational institution fromparticipation
in athletics by a national association for the pronotion and reg-
ulation of athletics, by an athletic conference, or by reasonabl e
sel f-inposed disciplinary action taken to mtigate sanctions
likely to be inposed by such an organizati on.

(3) A cause of action under this section does not accrue
until the educational institution discovers or, by the exercise
of reasonabl e diligence, would have di scovered the violation by
the athlete agent or former student-athlete.

(4) Any liability of the athlete agent or the forner
student-athlete under this section is several and not joint.

(5) This act does not restrict rights, renmedies, or defenses
of any person under | aw or equity.

Sec. 33. The departnent may assess a civil penalty or
adm nistrative fine against an athlete agent not to exceed
$25, 000.00 for a violation of this act.

Sec. 35. This act takes effect January 1, 2002.
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