HOUSE BILL No. 5080

September 20, 2001, Introduced by Reps. Allen, Howell, Gilbert, Koetje, Vear, DeVuyst and Mortimer

and referred to the Committee on Commerce.

HOUSE BILL No. 5080

A W N P

A bill to provide for a streanlined system of sales and use
tax collection; to prescribe the requirements necessary for this
state to adopt a nultistate agreenent; to provide for a board
with certain powers and duties; to provide for the registration
of sellers who select a nodel of collection and remttance; to
forgive liability of collection of sales and use taxes on past
transactions for certain sellers; to assure privacy of buyers; to
prescribe certain powers and duties of state departnents; and to
repeal acts and parts of acts.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. (1) This act shall be known and may be cited as the
"equitabl e sales and use tax adm nistration act".

(2) This act shall at no tinme create or inplenent a new tax

on interstate el ectronic comerce.
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Sec. 2. As used in this act:

(a) "Agreenment"” means the streanlined sales and use tax
agr eenent .

(b) "Board" neans the board of governance created in section
5 or the board' s designee.

(c) "Certified autonmated systent neans conputer software
certified jointly by the states that are signatories to the
agreenment to calculate the tax inposed by each jurisdiction on a
transaction, determ ne the amount of tax to remt to the appro-
priate state, and maintain a record of the transaction.

(d) "Certified service provider" neans an agent certified
jointly by the states that are signatories to the agreenent to
performall of the seller's sales and use tax functions, other
than the seller's obligation to remt tax on its own purchases.

(e) "Departnment” neans the departnent of treasury.

(f) "Person" neans an individual, trust, estate, fiduciary,
partnership, limted liability conpany, limted liability part-
nershi p, corporation, or any other legal entity.

(g) "Purchaser" nmeans a person to whom a sale of tangible
personal property is nmade or to whom a service is furnished.

(h) "Sales tax" means the tax |levied under the general sales
tax act, 1933 PA 167, MCL 205.51 to 205.78.

(i) "Seller" nmeans any person who sells, |eases, or rents
tangi bl e personal property or services to another person.

(j) "Signatory state" nmeans a state that has entered into

t he agreenent.
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(k) "Sourcing" neans determning the tax situs of a
transacti on.

(I') "State" neans any state of the United States or the
District of Col unbia.

(m "Use tax" neans the tax |evied under the use tax act,
1937 PA 94, MCL 205.91 to 205.111

Sec. 3. This act is not intended to generate revenue that
is not currently due under the sales and use tax acts but is
intended to provide for sinplification of the nmethod of collect-
ing the sales and use taxes that is currently authorized to be
coll ected under those acts. Nothing in this act shall be con-
strued to expand the tax base of the sales tax or use tax or to
el i mnate exenptions, but rather, this act sinplifies and nodern-
izes the sales tax and use tax adm nistration in order to sub-
stantially reduce the burden of tax conpliance for all sellers
and for all types of commerce.

Sec. 4. The paynent, collection, and remttance of the
sal es and use taxes under this act are subject to the provisions
of the general sales tax act, 1933 PA 167, MCL 205.51 to 205.78,
and the use tax act, 1937 PA 94, MCL 205.91 to 205. 111.

Sec. 5. (1) There is created a board of governance consi st-
ing of the foll ow ng nmenbers:

(a) The majority |eader of the senate or his or her designee
who is a nenber or former nenber of the senate or an enpl oyee of
the senate or the senate fiscal agency.

(b) The speaker of the house of representatives or his or

her designee who is a nenber or fornmer nmenber of the house of
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representatives or an enpl oyee of the house of representatives or
t he house fiscal agency.

(c) The mnority | eader of the senate or his or her designee
who is a nenber or former nenber of the senate or an enpl oyee of
the senate or the senate fiscal agency.

(d) The mnority | eader of the house of representatives or
his or her designee who is a nenber or forner nmenber of the house
of representatives or an enpl oyee of the house of representatives
or the house fiscal agency.

(e) The state treasurer or his or her designee.

(f) One nenber appointed by the state treasurer.

(g) The governor or his or her designee.

(h) One nenber appointed by the governor.

(2) The board may represent this state in all neetings that
are limted to only those states that are al so authorized by
Statute to enter into a stream ined sales and use tax agreenent.
The board shall vote on behalf of this state and represents the
position of this state in all matters relating to the adoption of
t he agreenent or anendnent of the agreenent.

(3) The board shall report quarterly to the commttees
responsi ble for reviewing tax issues in the senate and the house
of representatives on the board' s progress in negotiating the
agreenment and recomrend what state statutes are required to be
anended to be substantially in conpliance with the agreenent.

(4) A business advisory council is created to advise and
make recommendations to the board. The council shall consist of

6 menbers appointed as foll ows:
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(a) The governor shall appoint 2 nenbers who are retai
sellers domciled in this state.

(b) The governor shall appoint 2 nenbers who are | arge
national retail sellers domciled outside of this state but who
are licensed to do business in this state.

(c) After the nenbers are appoi nted under subdivisions (a)
and (b), those nenbers shall elect 1 retail seller domciled in
this state and 1 manufacturer domciled in this state.

Sec. 6. (1) The departnment shall not enter into the agree-
ment until legislation substantially conplying with the require-
ments of the agreenent is enacted into | aw.

(2) The departnment shall not enter into the agreenent unless
t he agreenent requires each signatory state to abide by the fol-
| owi ng requirenents:

(a) The agreenent shall set restrictions to achieve nore
uniformstate rates through the foll ow ng:

(i) Limting the nunber of state rates.

(ii) Elimnating caps on the anount of state tax that is due
on a transaction.

(tii) Elimnating thresholds on the application of state
t ax.

(b) The agreenent shall establish uniform standards for the
fol | ow ng:

(i) The sourcing of transactions to taxing jurisdictions.

(ii) The adm nistration of exenpt sales.

(iii1) The allowances a seller can take for bad debts.
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(iv) Sales and use tax returns and rem ttances.

(c) The agreenent shall require signatory states to devel op
and adopt uniformdefinitions of sales and use tax terns. The
definitions shall enable a signatory state to preserve its abil-
ity to make policy choices that are substantially consistent with
t he uniform definitions.

(d) The agreenent shall provide a central electronic regis-
tration systemthat allows a seller to register to collect and
remt sales and use taxes for all signatory states.

(e) The agreenent shall provide that registration with the
central registration systemand the collection of sales and use
taxes in the signatory states will not be used as a factor in
det erm ni ng whether the seller has nexus with a state for any
t ax.

(f) The agreenent shall provide for reduction of the burdens
of complying with |local sales and use taxes through the
fol | owi ng:

(i) Restricting and elimnating variances between each sig-
natory state's tax base and the | ocal tax bases within that
state.

(ii) Requiring signatory states to adm nister any sal es and
use taxes levied by local jurisdictions within the state so that
sellers collecting and remtting these taxes will not have to
register or file returns with, remt funds to, or be subject to
i ndependent audits fromlocal taxing jurisdictions.

(ii1) Restricting the frequency of changes in the |ocal

sales and use tax rates and setting effective dates for the
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;
application of local jurisdictional boundary changes to | ocal
sal es and use taxes.

(iv) Providing notice of changes in |ocal sales and use tax
rates and of changes in the boundaries of |ocal taxing
jurisdictions.

(g) The agreenent shall outline any nonetary all owances that
are to be provided by the signatory states to sellers or certi-
fied service providers.

(h) The agreenent shall require each signatory state to cer-
tify conpliance with the terns of the agreenent before joining
and to maintain conpliance under the |aws of the nmenber state
with all provisions of the agreenent while a nmenber.

(i) The agreenent shall require each signatory state to
adopt a uniformpolicy for certified service providers that pro-
tects the privacy of consuners and nmaintains the confidentiality
of tax information.

(j) The agreenent shall provide for the appoi ntnent of an
advi sory council of private sector representatives and an
advi sory council of nonnmenber state representatives to consult
wWith the signatory states in the adm nistration of the
agr eenent .

Sec. 7. The departnent with the approval of the board and
subject to section 6 shall enter into the streanmined sal es and
use tax agreenent with 1 or nore states to sinplify and nodernize
sales and use tax adm nistration in order to substantially reduce
t he burden of tax conpliance for all sellers and for all types of

commerce. The departnment may act jointly with other signatory
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states of the agreenent to establish standards for certification
of a certified service provider and certified automated system
and to establish performance standards for nultistate sellers.
The departnment may al so take other actions reasonably required to
i npl ement the provisions of this act. Oher actions authorized
by this section include, but are not limted to, the pronul gation
of rules and regulations and the joint procurenent, wth other
menber states, of goods and services in furtherance of the coop-
erative agreenent. |Inplenentation of any condition of the agree-
ment in this state, regardl ess of when inplenented, nust be by
the action of this state.

Sec. 8. (1) Any provision of the agreenent or any applica-
tion of a provision of the agreenent to any person or circum
stance that is inconsistent with any |law of this state shall not
have effect.

(2) Nothing in this act shall be construed to anend or
nodi fy any law of this state or to limt the authority of the
M chigan | egislature. The agreenent authorized by this act binds
and inures only to the benefit of this state and the other signa-
tory states. No person, other than a signatory state, is an
i ntended beneficiary of the agreenent. Any benefit to a person
other than a signatory state is established by the law of this
state and the other signatory states and not by the terns of the
agr eenent .

(3) Nothing in this act shall be construed to limt the
authority of the courts in this state. A person has all the

rights and renedies provided for in 1941 PA 122, MCL 205.1 to
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205.31. A person does not have any cause of action or defense
under the agreenent because of this state's approval of the
agreement or on the ground that the departnment's action or inac-
tion is inconsistent with the agreenent.

(4) Alaw of this state, or the application of a |aw, may
not be declared invalid as to any person or circunstance on the
ground that the provision or application is inconsistent with the
agr eenent .

(5) No provision of the agreenment authorized by this act in
whol e or in part invalidates or amends any provision of the |aw
of this state. Adoption of the agreenent by this state does not
anmend or nodify any law of this state.

Sec. 9. (1) A person nmay participate under this act only by
registering in the central registration system provided for by
t he agreenent.

(2) The departnent shall participate in an online registra-
tion systemw th other signatory states that allows sellers to
regi ster online.

(3) Aseller registered under the agreenment in this state is
considered registered in each of the signatory states. A seller
regi stered under the agreenent in any other signatory state is
considered registered in this state. A seller may al so choose to
register directly with other signatory states.

(4) A seller may cancel its registration under the agreenent
at any time according to the agreenment. However, a seller who
cancels its registration remains liable for remtting taxes

collected to the appropriate states.
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(5) By registering under this section, the seller agrees to
collect and remt sales and use taxes according to the agreenent
for taxable sales in all signatory states including states that
adopt the agreenent after the seller registers.

(6) Registration of a person under the agreenent and coll ec-
tion of sales and use taxes by that person in signatory states
does not provide nexus wth any signatory state and shall not be
used as a factor in determ ning nexus with a signatory state for
any tax purpose.

Sec. 10. A seller registered under section 9 shall agree to
1 of the follow ng nodels for purposes of collecting and remt-
ting sales and use taxes under the agreenent:

(a) Model 1. A seller that has contracted with a certified
service provider to act as its agent to performall of the
seller's sales and use tax collection functions other than the
seller's obligation to remt sales or use tax on its own
pur chases.

(b) Model 2. A seller that has selected a certified auto-
mat ed systemto performpart of the seller's sales and use tax
collection functions, but retains responsibility for remtting
t he tax.

(c) Model 3. A seller that has sales in at |east 5 signa-
tory states, has total annual sales of $500, 000, 000.00 or nore,
has a proprietary systemthat cal cul ates the anbunt of tax due in
each taxing jurisdiction, and has entered into a performance
agreenent with the signatory states establishing a tax

performance standard for the seller. As used in this
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subdivision, a seller includes an affiliated group of sellers
using the same proprietary system

Sec. 11. (1) In conputing the amount of tax remtted to
this state, a certified service provider under nodel 1 in section
10(a) and a seller under nodel 2 in section 10(b) may deduct a
base rate that applies to taxable transactions processed through
the certified automated system of the certified service provider
under nodel 1 or of the seller under nodel 2, in accordance with
the terms of the contract entered into by the signatory states.

A nodel 2 seller under section 10(b) who takes the deduction
under this subsection, or a seller who contracted with a certi -
fied service provider to act as its agent under nodel 1 in sec-
tion 10(a), shall not take a deduction under section 4 of the
general sales tax act, 1933 PA 167, MCL 205.54, or section 4f of
the use tax act, 1937 PA 94, MCL 205. 94f.

(2) I'n computing the anmount of tax remtted to this state, a
sell er under nodel 3 in section 10(c) may only take the deduction
provided for in section 4 of the general sales tax act, 1933
PA 167, MCL 205.54, or section 4f of the use tax act, 1937 PA 94,
MCL 205. 94f .

(3) In addition to the deduction under subsection (1) or
(2), whichever is applicable, for the period not to exceed 24
months follow ng the voluntary seller's registration under sec-
tion 9, a voluntary seller may al so deduct a percentage of tax
revenue generated in this state by the voluntary seller in
accordance with the terms of the contract entered into by the

signatory states. As used in this subsection, "voluntary seller"
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nmeans a seller that is not required to register to collect the
tax for this state.

Sec. 12. (1) Acertified service provider is the agent of a
seller, with whomthe certified service provider has contracted
for the collection and rem ttance of sales and use taxes. As the
seller's agent, the certified service provider is liable for
sal es and use tax due each signatory state on all sales transac-
tions it processes for the seller except as provided in this
section. A seller that contracts with a certified service pro-
vider is not liable to this state for sales or use tax due on
transactions processed by the certified service provider unless
the seller makes a material m srepresentation of the type of
itens it sells or commtted fraud. |In the absence of probable
cause to believe that the seller has conmtted fraud or nade a
material m srepresentation, the seller is not subject to audit on
the transactions processed by the certified service provider. A
seller is subject to audit for transactions not processed by the
certified service provider. The signatory states acting jointly
may performa system check of the seller and review the seller's
procedures to determine if the certified service provider's
systemis functioning properly and the extent to which the
seller's transactions are being processed by the certified serv-

i ce provider.

(2) A person that provides a certified automated systemis
responsi ble for the proper functioning of that systemand is
liable to this state for underpaynents of tax attributable to

errors in the functioning of the certified automated system A
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seller that uses a certified autonmated system remains responsible
and is liable to this state for reporting and rem tting tax.

(3) Aseller that has a proprietary system for determ ning
t he amount of tax due on transactions and has signed an agreenent
est ablishing a performance standard for that systemis liable for
the failure of the systemto neet the perfornmance standard.

Sec. 13. (1) Except as provided in subsection (3), a certi-
fied service provider shall not retain or disclose the personally
identifiable information of consuners. A certified service
provi der's system shall be designed and tested to assure the pri-
vacy of consunmers by protecting their anonymty.

(2) Acertified service provider shall provide clear and
conspi cuous notice of its information practices to consuners,
including, but not limted to, what information it collects, how
it collects the information, how it uses the information, and
whether it discloses the information to signatory states.

(3) Acertified service provider's retention or disclosure
to signatory states of personally identifiable information is
limted to exenption clains because of a consuner's status or
i ntended use of the goods or services purchased, to investiga-
tions of fraud, and to the extent necessary to ensure the reli-
ability of the certified service provider's technol ogy.

(4) A certified service provider shall provide the necessary
techni cal, physical, and adm nistrative safeguards to protect
personal ly identifiable information from unauthorized access and

di scl osure.
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(5) This privacy policy is subject to enforcenent by
signatory states' attorneys general or other appropriate
aut horities.

(6) If personally identifiable information is retained for
t he purpose of subsection (3), in the absence of exigent circum
stances, a person shall be provided with reasonable notification
of that retention and afforded reasonabl e access to their own
data, with a right to correct inaccurately recorded data.

(7) The agreenent does not enlarge or limt a signatory
state's authority to do any of the foll ow ng:

(a) Conduct audits or other review pursuant to section 12 as
provi ded under this agreenent and state |aw.

(b) Provide records pursuant to a signatory state's freedom
of information act, disclosure |aws with governnental agencies,
or other regul ations.

(c) Prevent, consistent with state |aw, disclosures of con-
fidential taxpayer information.

(d) Prevent, consistent with federal |aw, disclosures or
m suse of federal return information obtained under a disclosure
agreement with the internal revenue service.

(e) Collect, disclose, dissenm nate, or otherw se use anony-
nmous data for governnental purposes.

(8) As used in this section, "personally identifiable
information" neans information that identifies a specific
person.

Sec. 14. (1) A person who registers as a seller under

section 9 is not liable for any uncollected or nonremtted sales
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or use tax on transactions with purchasers in this state before
the date of registration if the seller was not |icensed under the
sales or use tax act in this state in the 12-nonth period preced-
ing the date this state entered into the agreenment. The seller
is also not responsible for any penalty or interest that may be
due on those transactions.

(2) Subsection (1) does not apply to the follow ng:

(a) Any tax liability of the registered seller for transac-
tions that are subject to sales or use tax in this state in which
the registered seller is the purchaser.

(b) Any sales or use taxes already paid or remtted to this
state.

(c) Any transactions for which the seller received notice of
t he commencenent of an audit and the audit is not finally
resolved, including related adm nistrative or judicial
processes.

(3) Subsection (1) applies to the seller absent the seller's
fraud or intentional m srepresentation of a material fact if the
seller continues to be registered under section 9 and conti nues
collection and remttance of applicable sales and use taxes in
this state for at |least 36 nonths. The statute of limtations
applicable to assessing a tax liability is tolled during this
36-nont h peri od.

Sec. 15. (1) The departnent, acting jointly with the signa-
tory states, may certify a person as a certified service provider

if the person neets all of the follow ng requirenents:
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(a) The person uses a certified automted system

(b) The person integrates its certified autonated system
with the systemof a seller for whomthe person collects tax so
that the tax due on a sale is determned at the tine of the
sal e.

(c) The person agrees to remt the taxes it collects at the
time and in the manner specified by the signatory states.

(d) The person agrees to file returns on behalf of the sell-
ers for whomit collects tax.

(e) The person agrees to protect the privacy of tax infornma-
tion it obtains.

(f) The person enters into a contract with the signatory
states and agrees to conply with the terns of the contract.

(2) The department, acting jointly with the signatory
states, may certify a software programas a certified autonated
systemif the signatory states determ ne that the program neets
all of the follow ng requirenents:

(a) It identifies the applicable state and | ocal sales and
use tax rate for a transaction based on the uniform sourcing pro-
vi sion established under the agreenent.

(b) It identifies whether or not an itemis exenpt from
t ax.

(c) It identifies the ambunt of tax to be remtted for each
taxpayer for a reporting period.

(d) It can generate reports and returns as required by the

signatory states.
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(e) I't can neet any other requirenent set by the signatory
st at es.

(3) The departnent, acting jointly with the signatory
states, may establish 1 or nore sales tax performance standards
for nultistate sellers that nmeet the eligibility criteria set by
the signatory states and that have devel oped a proprietary system
to determ ne the anount of sal es and use tax due on
transacti ons.

Sec. 16. The committees responsible for review ng tax
issues in the senate and the house of representatives shal
review the revenue reports produced by the senate and house
fiscal agencies and consider nethods to return to the taxpayers
revenues from enhanced use tax conpliance as a result of this
act .

Sec. 17. This act is repealed effective Decenber 31, 2002.
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