HOUSE BILL No. 5124

October 2, 2001, Introduced by Reps. Switalski, Richardville, O’Neil, Sheltrown, Rison, Woodward,
Gieleghem, Minore, Rivet, McConico, Callahan, Rich Brown, Kowall, Faunce and Thomas and referred to the

Committee on Regulatory Reform.

HOUSE BILL No. 5124

N~ o o0~ WO DN P

A bill to anmend 1980 PA 299, entitled
"Qccupational code,"
by amendi ng sections 2401, 2402, 2404, 2407, 2411, and 2412 (MCL
339. 2401, 339.2402, 339.2404, 339.2407, 339.2411, and 339.2412),
section 2401 as anended by 1991 PA 166, sections 2404 and 2407 as
anmended by 1988 PA 463, and sections 2411 and 2412 as anended by
2001 PA 113.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2401. As used in this article:

(A) "CARPENTER CONTRACTOR' MEANS A PERSON ENGAGED | N CARPEN-
TRY FOR A FI XED SUM PRI CE, FEE, PERCENTAGE, OR OTHER VALUABLE
CONSI DERATI ON, OTHER THAN WAGES FOR PERSONAL LABOR ONLY.

(B) "CARPENTRY" MEANS THE ERECTI NG, | NSTALLI NG ALTERI NG
REPAI RI NG SERVI CI NG OR MAI NTAI NI NG OF WOODEN STRUCTURES OR
THElI R STRUCTURAL PARTS AND | NCLUDES, BUT IS NOT LIMTED TO, ALL

04040' 01 LBO

¥Z1G 'ON 1119 3SNOH



© 00 N oo o~ W N PP

N N N NN N NN P P R P B R R R R R
N~ o O~ W N B O © 0 N o 00 A W N P O

2
FRAM NG, DECKS, WALLS, CEILINGS, ROOFS, AND ANY COVPONENTS THAT
GO TO MAKE THE FRAM NG OF A STRUCTURE COVPLETE | N WOOD CONSTRUC-
TION, | NCLUDI NG THE PREFABRI CATI ON OF ANY WOOD STRUCTURE OR
COVPONENT.

(CO —f&)— "Residential builder" means a person engaged in
the construction of a residential structure or a conbination res-
idential and commrercial structure who, for a fixed sum price,
fee, percentage, val uable consideration, or other conpensation,
ot her than wages for personal |abor only, undertakes w th another
or offers to undertake or purports to have the capacity to under-
take with another for the erection, construction, replacenent,
repair, alteration, or an addition to, subtraction from inprove-
ment, wecking of, or denolition of, a residential structure or
conmbi nation residential and comercial structure; a person who
manuf act ures, assenbles, constructs, deals in, or distributes a
residential or conbination residential and commercial structure
which is prefabricated, preassenbled, precut, packaged, or shel
housi ng; or a person who erects a residential structure or conbi-
nation residential and commercial structure except for the
person's own use and occupancy on the person's property.

(D) —b)y— "Residential maintenance and alteration
contractor"™ nmeans a person who, for a fixed sum price, fee, per-
cent age, val uabl e consi deration, or other conpensation, other
t han wages for personal |abor only, undertakes w th another for
the repair, alteration, or an addition to, subtraction from
i mprovenent of, wecking of, or denolition of a residential

structure or conbination residential and commercial structure, or
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bui |l di ng of a garage, or laying of concrete on residential
property, or who engages in the purchase, substantial rehabilita-
tion or inprovenent, and resale of a residential structure,
engaging in that activity on the sanme structure nore than tw ce
in 1 cal endar year, except in the follow ng instances:

(i) I'f the work is for the person's own use and occupancy.

(ii) If the rehabilitation or inprovenment work of residen-
tial type property or a structure is contracted for, with, or
hired entirely to be done and perfornmed for the owner by a person
i censed under this article.

(itii) I'f work is performed by a person enployed by the owner
to performwork for which the person is licensed by the state.

(E) te)y— "Residential structure" neans a prem ses used or
intended to be used for a residence purpose and related facili-
ties appurtenant to the prem ses, used or intended to be used, as
an adjunct of residential occupancy.

(F) —eh)— "Sal esperson” neans an enpl oyee or agent, other
than a qualifying officer, of a licensed residential builder,
CARPENTER CONTRACTOR, or residential maintenance and alteration
contractor, who for a salary, wage, fee, percentage, conm ssion,
or other consideration, sells or attenpts to sell, negotiates or
attenpts to negotiate, solicits for or attenpts to solicit for
obtains or attenpts to obtain a contract or commtnent for, or
furni shes or attenpts or agrees to furnish, the goods and serv-
ices of a residential builder, CARPENTER CONTRACTOR, or residen-
tial maintenance and alteration contractor, except a person

working for a licensed residential builder, CARPENTER CONTRACTOR,
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4
or residential maintenance and alteration contractor who nakes
sal es which are occasional and incidental to the person's princi-
pal enpl oynent.

(G —fe)y— "Wages" neans noney paid or to be paid on an
hourly or daily basis by an owner, |essor, or occupant of a resi-
dential structure or conbination residential and conmerci al
structure as consideration for the performance of personal | abor
on the structure by a person who does not performor prom se to
performthe |abor for any other fixed sum price, fee, percen-

t age, val uabl e consideration, or other conpensation and who does
not furnish or agree to furnish the material or supplies required
to be used in the performance of the |abor or an act defined in
subdivision (a), —er— (b), (C, OR (D).

Sec. 2402. A residential builders', CARPENTER CONTRACTORS',
and mai ntenance and alteration contractors' board is created.
—+Fot+— TWO nenbers shall be |icensed residential builders, 2 MEM
BERS SHALL BE LI CENSED CARPENTER CONTRACTORS, and 2 nenbers shal
be |icensed mai ntenance and alteration contractors.

Sec. 2404. (1) The departnent may require an applicant,
licensee, or each partner, trustee, director, officer, menber, or
sharehol der to submt evidence of good noral character and finan-
cial stability. Before the issuance of a |icense, an applicant
shall submt any anmount required to be paid under the construc-
tion lien act, —Aet—No—49F+of thePubteActs—of—1980,—betrnrg

sect+ons—570116t+to 5761365 of theMechtgan—Conptted—taws— 1980
PA 497, MCL 570.1101 TO 570. 1305.
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(2) The department shall require an applicant for a |license
to pass an exam nation establishing that the applicant has a fair
knowl edge of the obligations of a residential builder, CARPENTER
CONTRACTOR, or residential maintenance and alteration contractor
to the public and the applicant's principal, and the statutes
relating to the applicant's licensure.

(3) The departnent, upon application, may issue a residen-
tial maintenance and alteration contractor's license to an appli -
cant who, upon exam nation, qualifies for a license, which shal
authorize the licensee according to the applicant's qualifica-
tions, crafts, and trades to engage in the activities of a resi-
dential maintenance and alteration contractor. A license shal
include the following crafts and trades: -—earpentry— concrete;
swi mmi ng pool installation; waterproofing a basenent; excavati on;
i nsul ati on work; masonry work; painting and decorating; roofing;
siding and gutters; screen or stormsash installation; tile and
mar bl e wor k; and house wecking. The license shall specify the
particular craft or trade for which the |licensee has qualifi ed.
Thi s subsection shall not prohibit a specialty contractor from
taki ng and executing a contract involving the use of 2 or nore
crafts or trades if the performance of the work in the craft or
trade, other than in which the person is licensed, is incidental
and supplenental to the performance of work in the craft for
whi ch the specialty contractor is |icensed.

(4) BEGQ NNI NG THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT
ADDED THI S SUBSECTI ON AND FOR A PERI OD OF 12 MONTHS AFTERWARDS
THE DEPARTMENT SHALL | SSUE A CARPENTER CONTRACTOR LI CENSE TO A
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PERSON WHO APPLI ES TO THE DEPARTMENT, PAYS THE APPLI CABLE LI CENSE
AND APPLI CATI ON FEES, AND DEMONSTRATES IN A MANNER ACCEPTABLE TO
THE DEPARTMENT THAT HE OR SHE HAS BEEN ENGAGED AS A CARPENTER
CONTRACTOR FOR AT LEAST 12 OF THE PRECEDI NG 24 MONTHS.

(5) NOT LATER THAN 180 DAYS AFTER THE EFFECTI VE DATE OF THE
AVMVENDATORY ACT THAT ADDED THI S SUBSECTI ON, THE DI RECTOR SHALL
PROMULGATE RULES ESTABLI SHI NG MASTER, JOURNEY, AND APPRENTI CE
CLASSES OF CARPENTERS. THE DI RECTOR MAY ADOPT BY REFERENCE
EXI STI NG | NDUSTRY STANDARDS DEFI NI NG AND SETTI NG FORTH SKI LL
LEVELS REGARDI NG THE CLASSES W TH THE ADVI CE OF THE BOARD.

(6) t4)— A residential builder, CARPENTER CONTRACTOR, or
residential nmaintenance and alteration contractor shall maintain
a place of business in this state. |If a residential builder,
CARPENTER CONTRACTOR, or residential maintenance and alteration
contractor maintains nore than 1 place of business within this
state, a branch office license shall be issued to the builder or
contractor for each place of business so maintained.

Sec. 2407. (1) A salesperson shall be licensed in the
enploy of only 1 residential builder, CARPENTER CONTRACTOR, or
RESI DENTI AL mai nt enance and alteration contractor. |If a sales-
person desires to change enploynent from 1 residential builder,
CARPENTER CONTRACTOR, or RESI DENTI AL mai ntenance and alteration
contractor to another, the license shall be forwarded to the
departnment and application made for a transfer and the issuance
of a new |license under the sal esperson’'s new enpl oyer.

(2) An application for a salesperson's license shall be

submtted by the enploying residential builder, CARPENTER
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;
CONTRACTOR, or residential maintenance and alteration
contractor.

Sec. 2411. (1) A conplaint filed under this section or
article 5, or both, shall be nade within 18 nonths after conple-
tion, occupancy, or purchase, whichever occurs later, of a resi-
dential structure or a conbination of residential and comerci al
structure.

(2) Alicensee or applicant who commts 1 or nore of the
foll owi ng shall be subject to the penalties set forth in
article 6:

(a) Abandonnment w thout |egal excuse of a contract, con-
struction project, or operation engaged in or undertaken by the
l'i censee.

(b) Diversion of funds or property received for prosecution
or conpletion of a specific construction project or operation, or
for a specified purpose in the prosecution or conpletion of a
construction project or operation, and the funds or property
application or use for any other construction project or opera-
tion, obligation, or purposes.

(c) Failure to account for or remt noney comng into the
person's possessi on which bel ongs to others.

(d) Awllful departure fromor disregard of plans or speci-
fications in a material respect and prejudicial to another, wth-
out consent of the owner or an authorized representative and
wi t hout the consent of the person entitled to have the particul ar
construction project or operation conpleted in accordance with

t he plans and specifications.
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(e) Awillful violation of the building |aws of the state or
of a political subdivision of the state.

(f) I'n a mai ntenance and alteration contract, failure to
furnish to a | ender the purchaser's signed conpletion certificate
execut ed upon conpletion of the work to be performed under the
contract.

(g) If alicensed residential builder, CARPENTER CONTRACTOCR,
or licensed residential maintenance and alteration contractor,
failure to notify the departnent within 10 days of a change in
the control or direction of the business of the |icensee result-
ing froma change in the licensee's partners, directors, offi-
cers, or trustees, or a change in the control or direction of the
busi ness of the licensee resulting fromany other occurrence or
event .

(h) Failure to deliver to the purchaser the entire agreenent
of the parties including finance and any other charge arising out
of or incidental to the agreenment when the agreenent involves
repair, alteration, or addition to, subtraction from inprovenent
of, wecking of, or denolition of a residential structure or com
bi nati on of residential and commercial structure, or building of
a garage, or laying of concrete on residential property, or manu-
facture, assenbly, construction, sale, or distribution of a resi-
dential or conbination residential and commercial structure which
is prefabricated, preassenbled, precut, packaged, or shel
housi ng.

(i) I'f a sal esperson, failure to pay over imedi ately upon

recei pt noney received by the sal esperson, in connection with a
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transaction governed by this article to the residential builder,
CARPENTER CONTRACTOR, or residential maintenance and alteration
contractor under whomthe sal esperson is |icensed.

(j) Aiding or abetting an unlicensed person to evade this
article, or knowi ngly conbining or conspiring with, or acting as
agent, partner, or associate for an unlicensed person, or allow
ing one's license to be used by an unlicensed person, or acting
as or being an ostensible licensed residential builder, OR
LI CENSED CARPENTER CONTRACTOR, or |icensed residential mainte-
nance and alteration contractor for an undi scl osed person who
does or shall control or direct, or who nmay have the right to
control or direct, directly or indirectly, the operations of a
l'i censee.

(k) Acceptance of a conm ssion, bonus, or other valuable
consideration by a sal esperson for the sale of goods or the per-
formance of service specified in the article froma person ot her
than the residential builder, CARPENTER CONTRACTOR, or residen-
tial maintenance and alteration contractor under whomthe person
is |licensed.

(I') Becom ng insolvent, filing a bankruptcy action, becom ng
subject to a receivership, assigning for the benefit of credi-
tors, failing to satisfy judgnments or liens, or failing to pay an
obligation as it beconmes due in the ordinary course of business.

(m Poor workmanshi p or workmanshi p not neeting the stan-
dards of the customor trade verified by a building code enforce-

ment official.
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(3) The departnent shall suspend or revoke the |license of a
person |licensed under this article whose failure to pay a lien
claimant results in a paynent being nade fromthe honeowner con-
struction lien recovery fund pursuant to the construction lien
act, 1980 PA 497, MCL 570.1101 to 570. 1305, regardl ess of whether
t he person was perform ng services as a |licensee under this arti-
cle; under the electrical admnistrative act, 1956 PA 217,

MCL 338.881 to 338.892; or under 1929 PA 266, MCL 338.901 to
338.917. The departnent shall not renew a |license or issue a new
license until the licensee has repaid in full to the fund the
anount paid out plus the costs of litigation and interest at the
rate set by section 6013 of the revised judicature act of 1961,
1961 PA 236, MCL 600.6013.

(4) The departnent shall conduct a review upon notice that
the licensee has violated the asbestos abatenment contractors
licensing act, 1986 PA 135, MCL 338.3101 to 338.3319. The
departnent may suspend or revoke that person's license for a
knowi ng viol ati on of the asbestos abatenent contractors |icensing
act, 1986 PA 135, MCL 338.3101 to 338.33109.

(5) Notwi thstanding article 5, the follow ng apply to adm n-
istrative proceedi ngs regardi ng wor kmanshi p under subsection
(2)(m:

(a) A conplaint submtted by an owner shall describe in
witing to the departnent the factual basis for the allegation.
The honeowner shall send a copy of the initial conplaint to the
Iicensee concurrent with the subm ssion of the conplaint to the

depart nent.
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(b) The departnent shall presume the innocence of the
| i censee throughout the proceeding until the adm nistrative |aw
heari ng exam ner finds otherwise in a determ nation of findings
of fact and conclusions of |aw under article 5. The |icensee has
t he burden of refuting evidence submtted by a person during the
adm ni strative hearing. The licensee also has the burden of
proof regarding the reason deficiencies were not corrected.

(c) Upon receipt of a building inspection report issued to
the departnment by a state or |ocal building enforcenment official
aut horized to do so under the Stille-DeRossett-Hale single state
construction code act, 1972 PA 230, MCL 125.1501 to 125. 1531,
whi ch report verifies or confirms the substance of the conplaint,
t he departnent shall send by certified mail a copy of the veri-
fied conplaint to both the conplainant and the licensee. Failure
of the departnent to send a copy of the verified conplaint within
30 days of receipt of the building inspection report prevents the
departnment from assessing a fine against the |icensee under
article 6 but does not prevent the departnent from pursuing res-
titution, license suspension, or other renedies provided under
this act.

(d) Alicensee may contractually provide for an alternative
di spute resolution procedure to resolve conplaints filed with the
departnment. The procedure shall be conducted by a neutral third
party for determning the rights and responsibilities of the par-
ties and shall be initiated by the Iicensee, who shall provide
notice of the initiation of the procedure to the conpl ai nant by

certified mail not less than 30 days before the comencenent of
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t hat procedure. The procedure shall be conducted at a |ocation
mutual |y agreed to by the parties.

(e) The departnment shall not initiate a proceedi ng agai nst a
i censee under this subsection in the case of a |licensee who con-
tractually provides for an alternative di spute resolution proce-
dure that has not been utilized and conpleted unless it is deter-
m ned that the |licensee has not conplied with a decision or order
issued as a result of that alternative dispute resolution proce-
dure, that alternative dispute resolution procedure was not fully
completed within 90 days after the filing of the conplaint with
the departnment, or an alternative dispute resolution procedure
nmeeting the requirenents of subdivision B— (d) is not avail -
able to the conpl ai nant.

(f) The conpl ai nant shall denonstrate that notice has been
provided to the |icensee describing reasonable tines and dates
that the residential structure was accessible for any needed
repairs and proof acceptable to the departnent that the repairs
were not made within 60 days after the sending of the notice.
Thi s subdi vi si on does not apply where the departnent determ nes a
necessity to safeguard the structure or to protect the occupant's
heal th and safety and, in such case, the departnent may utilize
any renedy avail abl e under section 504(3)(a) through (d).

(g) In the case where the owner and |icensee have agreed
contractually on nutually acceptabl e performance guidelines
relating to workmanshi p, the departnment shall consider those

guidelines in its evaluation of a conplaint. The guidelines
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shal | be consistent with the Stille-DeRossett-Hale single state
construction code act, 1972 PA 230, MCL 125.1501 to 125.1531.

(6) As used in this section, "verified conplaint” neans a
conplaint in which all or a portion of the allegations have been
confirnmed by the building inspection report.

Sec. 2412. (1) A person or qualifying officer for a corpo-
ration or nmenber of a residential builder, CARPENTER CONTRACTOR,
or residential maintenance and alteration contractor shall not
bring or maintain an action in a court of this state for the col -
| ection of conpensation for the performance of an act or contract
for which a license is required by this article w thout alleging
and proving that the person was |licensed under this article
during the perfornmance of the act or contract.

(2) Failure of the person bringing a conplaint against a
licensee to utilize a contractually provided alternative dispute
resol ution procedure shall be an affirmative defense to an action
brought in a court of this state against a |licensee under this
article.

Enacting section 1. This anmendatory act does not take
effect unless Senate Bill No. or House Bill No. 5121
(request no. 04141'01) of the 91st Legislature is enacted into

| aw.
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