HOUSE BILL No. 5394

November 1, 2001, Introduced by Reps. McConico, Julian, Kowall and Hardman and referred to the

Committee on Criminal Justice.

HOUSE BILL No. 5394
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A bill to anmend 1978 PA 368, entitled
"Public health code,"
by amendi ng sections 7401 and 7403 (MCL 333. 7401 and 333. 7403),
as anmended by 2000 PA 314.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 7401. (1) Except as authorized by this article, a
person shall not manufacture, create, deliver, or possess with
intent to manufacture, create, or deliver a controlled substance,
a prescription form an official prescription form or a counter-
feit prescription form A practitioner licensed by the adm nis-
trator under this article shall not dispense, prescribe, or
adm ni ster a controlled substance for other than legitimte and
prof essional ly recogni zed therapeutic or scientific purposes or
outside the scope of practice of the practitioner, |licensee, or

appl i cant.
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(2) A person who violates this section as to:

(a) A controlled substance classified in schedule 1 or 2
that is a narcotic drug or a drug described in section
7214(a)(iv) and:

(i) Waich is in an anpunt of 650 grams or nore of any m x-
ture containing that substance is guilty of a felony punishabl e,
EXCEPT AS PROVI DED I N SUBSECTION (4), by inprisonnent for |life or
any termof years but not |ess than 20 years.

(ii) Wiich is in an anmount of 225 grams or nore, but |ess
than 650 grans, of any m xture containing that substance is
guilty of a felony and shall, EXCEPT AS PROVI DED I N SUBSECTI ON
(4), be inprisoned for not |less than 20 years nor nore than 30
years.

(itii1) Waich is in an anount of 50 grams or nore, but |ess
than 225 granms, of any m xture containing that substance is
guilty of a felony and shall, EXCEPT AS PROVI DED | N SUBSECTI ON
(4), be inprisoned for not |less than 10 years nor nore than 20
years.

(iv) Wiich is in an anpunt |ess than 50 granms, of any m x-
ture containing that substance is guilty of a felony and shall,
EXCEPT AS PROVI DED I N SUBSECTION (4), be inprisoned for not |ess
than 1 year nor nore than 20 years, and may be fined not nore
t han $25, 000. 00, or placed on probation for —++fe— A PERI OD OF
NOT MORE THAN 5 YEARS.

(b) Either of the follow ng:
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(i) A substance described in section 7214(c)(ii) is guilty
of a felony punishable by inprisonment for not nore than 20 years
or a fine of not nore than $25, 000. 00, or both.

(ii1) Any other controlled substance classified in schedul e
1, 2, or 3, except marihuana is guilty of a felony punishabl e by
i mprisonment for not nore than 7 years or a fine of not nore than
$10, 000. 00, or both.

(c) A substance classified in schedule 4 is guilty of a
fel ony punishable by inprisonment for not nore than 4 years or a
fine of not nore than $2,000. 00, or both.

(d) Marihuana or a m xture containing mari huana is guilty of
a felony punishable as foll ows:

(i) If the amount is 45 kilograns or nore, or 200 plants or
nore, by inprisonnent for not nore than 15 years or a fine of not
nore than $10, 000, 000. 00, or both.

(ti) If the amount is 5 kilograns or nore but |ess than 45
kil ograms, or 20 plants or nore but fewer than 200 plants, by
i mprisonment for not nore than 7 years or a fine of not nore than
$500, 000. 00, or both.

(tii) If the anbunt is less than 5 kilograns or fewer than
20 plants, by inprisonment for not nore than 4 years or a fine of
not nore than $20, 000. 00, or both.

(e) A substance classified in schedule 5 is guilty of a
fel ony punishable by inprisonnent for not nore than 2 years or a
fine of not nore than $2, 000. 00, or both.

(f) An official prescription formor a counterfeit official

prescription formis guilty of a felony punishabl e by
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i mprisonnment for not nore than 20 years or a fine of not nore
t han $25, 000. 00, or bot h.

(g) A prescription formor a counterfeit prescription form
other than an official prescription formor a counterfeit offi-
cial prescription formis guilty of a felony punishable by
i mprisonment for not nore than 7 years or a fine of not nore than
$5, 000. 00, or both.

(3) Atermof inprisonnment inposed under subsection (2)(a)
or section 7403(2)(a)(i), (ii), OR (iii) —er—fi+w)y——shaHH— MAY be
i nposed to run consecutively with any term of inprisonnent
i nposed for —the—commsston—of—another—fetony— ANOTHER VI OLATI ON
OF SUBSECTI ON (2)(A) OR SECTION 7403(2) (A (i), (ii), OR(iii) IF
THE COURT FI NDS BY CLEAR AND CONVI NCI NG EVI DENCE THAT THE
DEFENDANT WAS A PRI NCI PAL ADM NI STRATOR, LEADER, OR ORGANI ZER OF
AT LEAST 5 OTHER | NDI VI DUALS | N EACH OF THE VI OLATI ONS AND THAT
THE DEFENDANT RECEI VED SUBSTANTI AL | NCOVE W THI N A 12- MONTH
PERI OD FROM THOSE VI OLATI ONS. | N DETERM NI NG WHETHER THE
DEFENDANT WAS A PRI NCI PAL ADM NI STRATOR, LEADER, OR ORGANI ZER
THE COURT SHALL CONSI DER WHETHER THE DEFENDANT EXERCI SED SI GNI FI -
CANT DECI SI ON- MAKI NG AUTHORI TY, THE NATURE OF THE DEFENDANT' S
PARTI CI PATION I N THE COW SSI ON OF THE CRI ME, WHETHER THE
DEFENDANT EXERCI SED A SI GNI FI CANT DEGREE OF PARTI Cl PATI ON I N
PLANNI NG OR ORGANI ZI NG THE OFFENSE, THE NATURE AND SCOPE OF THE
| LLEGAL ACTIVITY, AND WHETHER THE DEFENDANT EXERCI SED A S| GNI FI -
CANT DEGREE OF CONTROL AND AUTHORI TY OVER OTHERS. THE COURT
SHALL NOT | MPOSE CONSECUTI VE TERMS OF | MPRI SONMVENT UNDER THI S
SUBSECTI ON | F THE DEFENDANT | S CONVI CTED OF ATTEMPTI NG TO VI OLATE
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OR CONSPI RI NG TO VI OLATE SUBSECTION (2)(A) (i), (ii), OR (iii) OR
SECTI ON 7403(2) (A) (i), (ii), OR(iii) AND ALSO VI OLATI NG SUBSEC-
TION (2)(A) (i), (ii), OR(iii) OR SECTION 7403(2)(A) (i), (ii), OR
(iii) I'F THE CONVI CTI ONS ARI SE QUT OF THE SAME COURSE OF CRI M NAL
CONDUCT. An individual subject to a mandatory term of inprison-
ment under subsection (2)(a) or section 7403(2)(a)(i), (ii),
(tii), or (iv) is not eligible for probation, suspension of that
sentence, or parole during that nmandatory term except to the
extent that those provisions permt probation, —fer—++fe;— and
shall not receive a reduction in that mandatory term of inprison-
ment by disciplinary credits or any other type of sentence credit
reduction.

(4) The court nmay depart fromthe mninmumterm of inprison-
ment aut horized under subsection (2ytart++)r— (2)(A) (i), (ii),
(tii), or (iv) if the court finds on the record that there are
substantial and conpelling reasons to do so. |F THE STATUTORY
M NI MUM SENTENCE FOR THAT VI CLATION IS WTHI N THE SENTENCI NG
RANGE APPLI CABLE TO THAT DEFENDANT UNDER SENTENCI NG GUI DELI NES,
OR EXCEEDS THAT RANGE, THE COURT SHALL | MPOSE A SENTENCE W THI N
THE SENTENCI NG RANGE ESTABLI SHED UNDER SENTENCI NG GUI DELI NES. | n
addition, if any of the follow ng apply, the court may depart
fromthe mnimumtermof inprisonment authorized under subsection
—2tat++)— (2) (A (i), (ii), (iii), or (iv) if the individual
has not previously been convicted of a felony or an assaultive
crime and has not been convicted of another felony or assaultive
crime arising fromthe sanme transaction as the violation of this

section:
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(a) The person is within the jurisdiction of the circuit
court under section 606 of the revised judicature act of 1961
1961 PA 236, MCL 600. 606, or section 4 of chapter XIlA of the
probate code of 1939, 1939 PA 288, MCL 712A. 4.

(b) The person is being sentenced under section 18(1)(n) of
chapter XII A of the probate code of 1939, 1939 PA 288,

MCL 712A. 18.

(5) As used in this section:

(a) "Assaultive crine" neans a violation of sections 81 to
90 of the M chigan penal code, 1931 PA 328, MCL 750.81 to
750. 90.

(b) "Plant” neans a marihuana plant that has produced coty-
| edons or a cutting of a marihuana plant that has produced
cotyl edons.

Sec. 7403. (1) A person shall not knowi ngly or intention-
ally possess a controll ed substance, a controlled substance anal -
ogue, or an official prescription formor a prescription form
unl ess the controll ed substance, controll ed substance anal ogue,
official prescription form or prescription formwas obtained
directly from or pursuant to, a valid prescription or order of a
practitioner while acting in the course of the practitioner's
prof essi onal practice, or except as otherw se authorized by this
article.

(2) A person who violates this section as to:

(a) A controlled substance classified in schedule 1 or 2
that is a narcotic drug or a drug described in section

7214(a)(iv), and:
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(i) Waich is in an anount of 650 grams or nore of any
m xture containing that substance is guilty of a felony and shal
be inprisoned for life except as otherwi se provided in this
subpar agraph. A person convicted of violating this subparagraph
may, EXCEPT AS PROVI DED I N SUBSECTION (4), be punished as pro-
vided by |l aw by inposing a sentence of inprisonment for any term
of years but not |ess than 25 years if any of the follow ng
apply:

(A) The person is within the jurisdiction of the circuit
court under section 606 of the revised judicature act of 1961
1961 PA 236, MCL 600. 606, or section 4 of chapter XIlA of the
probate code of 1939, 1939 PA 288, MCL 712A. 4.

(B) The person is being sentenced under section 18(1)(n) of
chapter XII A of the probate code of 1939, 1939 PA 288,

MCL 712A. 18.

(ii1) Wihich is in an anount of 225 granms or nore, but |ess
than 650 grans, of any m xture containing that substance is
guilty of a felony and shall, EXCEPT AS PROVI DED I N SUBSECTI ON
(4), be inprisoned for not |less than 20 years nor nore than 30
years.

(iii1) Waich is in an anpunt of 50 grams or nore, but |ess
than 225 grans, of any m xture containing that substance is
guilty of a felony and shall, EXCEPT AS PROVI DED | N SUBSECTI ON
(4), be inprisoned for not |less than 10 years nor nore than 20
years.

(iv) Wiich is in an amount of 25 grans or nore, but |ess

than 50 grans of any m xture containing that substance is guilty
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of a felony and shall, EXCEPT AS PROVI DED I N SUBSECTION (4), be
i nprisoned for not less than 1 year and not nore than 4 years,
and may be fined not nore than $25, 000. 00 or placed on probation
for —H+e— A PERIOD OF NOT MORE THAN 5 YEARS.

(v) Waich is in an anobunt |ess than 25 grams of any m xture
contai ning that substance is guilty of a felony punishable by
i nprisonment for not nore than 4 years or a fine of not nore than
$25, 000. 00, or both.

(b) Either of the follow ng:

(i) A substance described in section 7214(c)(ii) is guilty
of a felony punishable by inprisonment for not nore than 10 years
or a fine of not nore than $15, 000. 00, or bot h.

(ii) Acontrolled substance classified in schedule 1, 2, 3,
or 4, except a controlled substance for which a penalty is pre-
scribed in subdivision (a), (b)(i), (c), or (d), or a controlled
substance anal ogue is guilty of a felony punishable by inprison-
ment for not nore than 2 years or a fine of not nore than
$2, 000. 00, or both.

(c) Lysergic acid diethylam de, peyote, nescaline, dinethyl-
tryptam ne, psilocyn, psilocybin, or a controlled substance cl as-
sified in schedule 5, is guilty of a m sdeneanor puni shabl e by
i mprisonment for not nore than 1 year or a fine of not nore than
$2, 000. 00, or both.

(d) Marihuana, is guilty of a m sdeneanor punishabl e by
i mprisonnment for not nore than 1 year or a fine of not nore than

$2, 000. 00, or both.
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(e) An official prescription form is guilty of a felony
puni shabl e by inprisonment for not nore than 1 year or a fine of
not nore than $2,000. 00, or both.

(f) A prescription formother than an official prescription
form is guilty of a m sdenmeanor punishable by inprisonnment for
not nore than 1 year or a fine of not nore than $1, 000. 00, or
bot h.

(3) The court may depart fromthe mninmumterm of inprison-
ment aut hori zed under subsection —(2-ar++)r— (2)(A (i), (ii),
(ii1), or (iv) if the court finds on the record that there are
substantial and conpelling reasons to do so. FOR A VI OLATI ON CF
SUBSECTION (2)(A) (i), (ii), (iii), OR(iv), IF THE STATUTORY M N-
| MUM SENTENCE FOR THAT VI OLATION | S WTHI N THE SENTENCI NG RANGE
APPLI CABLE TO THAT DEFENDANT UNDER SENTENCI NG GUI DELI NES, OR
EXCEEDS THAT RANGE, THE COURT SHALL | MPOSE A SENTENCE W THI N THE
SENTENCI NG RANGE ESTABLI SHED UNDER SENTENCI NG GUI DELI NES. | n
addition, if any of the follow ng apply, the court may depart
fromthe mnimumtermof inprisonment authorized under subsection
2t t++)— (2)(A (i), (ii), (iii), or (iv) if the individual
has not previously been convicted of a felony or an assaultive
crime and has not been convicted of another felony or assaultive
crime arising fromthe sanme transaction as the violation of this
section:

(a) The person is within the jurisdiction of the circuit
court under section 606 of the revised judicature act of 1961
1961 PA 236, MCL 600. 606, or section 4 of chapter Xl IA of the
probate code of 1939, 1939 PA 288, MCL 712A. 4.
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(b) The person is being sentenced under section 18(1)(n) of
chapter XII A of the probate code of 1939, 1939 PA 288,
MCL 712A. 18.

(4) As used in subsection (3), "assaultive crinme" neans a
violation of sections 81 to 90 of the M chigan penal code, 1931
PA 328, MCL 750.81 to 750. 90.
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