HOUSE BILL No. 6358

HOUSE BILL No. 6358

September 24, 2002, Introduced by Reps. Sheltrown, Minore and Neumann and referred to
the Committee on Civil Law and the Judiciary.

A bill to anend 1964 PA 170, entitled

"An act to make uniformthe liability of nunicipal corporations,
political subdivisions, and the state, its agencies and depart -
ments, officers, enployees, and volunteers thereof, and nenbers
of certain boards, councils, and task forces when engaged in the
exerci se or discharge of a governnental function, for injuries to
property and persons; to define and Iimt this liability; to
define and limt the liability of the state when engaged in a
proprietary function; to authorize the purchase of liability

I nsurance to protect against loss arising out of this liability;
to provide for defending certain clains made agai nst public offi-
cers, enployees, and volunteers and for paying danages sought or
awar ded agal nst them to provide for the | egal defense of public
of ficers, enployees, and volunteers; to provide for reinbursenment
of public officers and enpl oyees for certain | egal expenses; and
to repeal acts and parts of acts,”

by anendi ng sections 2 and 2a (MCL 691. 1402 and 691. 1402a), sec-
tion 2 as anended and section 2a as added by 1999 PA 205.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 2. (1) —Exeept—as—otherwise—provided—+n— SUBJECT TO

section 2a, each governnental agency having jurisdiction over a

hi ghvay bl . . e kil . " . I
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rHt—s—t+easonabty—safe—and—econventent—for—pubtHet+ravel— HAS A
DUTY TO DO ALL OF THE FOLLOW NG SO THAT THE H GHVWAY | S REASONABLY
SAFE, FI'T, AND CONVENI ENT FOR PUBLI C TRAVEL:

(A) | F THE GOVERNVENTAL AGENCY UNDERTAKES TO DESI GN OR CON-
STRUCT THE HI GHWAY, USE APPROPRI ATE STANDARDS AND CARE

(B) MAINTAIN THE H GAWAY | N REASONABLE REPAI R

(C PROVIDE FOR, | NSTALL, AND MAI NTAI N TRAFFI C CONTRCL
DEVI CES.

(2) A person who sustains bodily injury or damage to his or

her property —by—+eason—of— BECAUSE OF THE failure of a govern-

ment al agency to —keep—ahtghwayunrder—ts—urtsairet+on—+nr+ea—

o - e o : T
travet— PERFORM A DUTY UNDER SUBSECTION (1) may recover the dam

ages suffered by himor her fromthe governmental agency. The
liability, procedure, and renedy as to county roads under the
jurisdiction of a county road conm ssion shall be as provided in
section 21 of chapter IV of 1909 PA 283, MCL 224.21. —Fhe

EXCEPT FOR THE DUTY TO REPAI R AND MAI NTAI N TRAFFI C CONTROL

DEVI CES, THE duty of the state and the county road comm ssions to
repair, —and—rarntatn—highways— MAINTAIN, DESI GN, AND CONSTRUCT
HI GHWAYS UNDER SUBSECTION (1), and the liability for that duty,
extends only to the inproved portion of the highway designed for
vehi cul ar travel, I NCLUDING BUT NOT LIMTED TO A SHOULDER AREA
ADJACENT TO A TRAVEL LANE, and does not include sidewal ks, trail-
ways, crosswal ks, or any other installation outside of the

i nproved portion of the highway designed for vehicular travel. A

j udgnent agai nst the state based on a claimarising under this
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section fromacts or onmi ssions of the state transportation
departnent is payable only fromrestricted funds appropriated to
the state transportati on department or funds provided by its
i nsurer.

(3) 29— If the state transportati on departnent contracts
wi t h anot her governmental agency to performwork on a state trunk
Iine highway, an action brought under this section for tort
liability arising out of the performance of that work shall be
brought only against the state transportati on departmnment under
t he same circunstances and to the same extent as if the work had
been performed by enpl oyees of the state transportation
departnment. The state transportation departnent has the sane
defenses to the action as it would have had if the work had been
performed by its own enployees. |If an action described in this
subsection could have been nmaintai ned against the state transpor-
tation departnent, it shall not be maintained agai nst the govern-
ment al agency that performed the work for the state transporta-
tion departnment. The governnental agency al so has the sane
defenses that could have been asserted by the state transporta-
tion departnent had the action been brought against the state
transportati on departnent.

(4) —3)— The contractual undertaking of a governnental
agency to maintain a state trunk |ine highway confers contractual
rights only on the state transportation departnent and does not
confer third party beneficiary or other contractual rights in any
ot her person to recover danages to person or property fromthat

governnmental agency. This subsection does not relieve the state
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transportation departnent of liability it may have, under this
section, regarding that highway.

(5) —4)— The duty inposed by this section on a governnental
agency is limted by sections 81131 and 82124 of the natural
resources and environnmental protection act, 1994 PA 451,

MCL 324.81131 and 324.82124.

Sec. 2a. (1) Except as otherw se provided by this section,
a nunici pal corporation has no duty to repair or maintain, and is
not liable for injuries arising from a portion of a county high-
way outside of the inproved portion of the highway designed for
vehi cul ar travel AS DESCRIBED IN SECTION 2(2), including a side-
wal k, trailway, crosswalk, or other installation. This subsec-
tion does not prevent or limt a municipal corporation's l|iabil-
ity if both of the followi ng are true:

(a) At least 30 days before the occurrence of the rel evant
injury, death, or damage, the nunicipal corporation knew or, in
t he exercise of reasonable diligence, should have known of the
exi stence of a defect in a sidewal k, trailway, crosswalk, or
other installation outside of the inproved portion of the highway
designed for vehicular travel.

(b) The defect described in subdivision (a) is a proxi mate
cause of the injury, death, or danmge.

(2) A discontinuity defect of less than 2 inches creates a
rebuttabl e inference that the nunicipal corporation maintained
t he sidewal k, trailway, crosswal k, or other installation outside
of the inproved portion of the highway designed for vehicul ar

travel in reasonable repair.
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1 (3) A nunicipal corporation's liability under subsection (1)
2 is limted by section 81131 of the natural resources and environ-

3 nental protection act, 1994 PA 451, MCL 324.81131.
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