SENATE BILL No. 428
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SENATE BILL No. 428

April 26, 2001, Introduced by Senators HAMMERSTROM, JOHNSON, MC MANUS,
GARCIA and SCOTT and referred to the Committee on Families, Mental Health
and Human Services.

A bill to anend 1970 PA 91, entitled
"Child custody act of 1970,"
by anmendi ng sections 2 and 5 (MCL 722.22 and 722.25), section 2
as anmended by 1999 PA 156 and section 5 as anended by 1993 PA
259.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2. As used in this act:

(a) "Agency" nmeans a legally authorized public or private
organi zati on, or governnental unit or official, whether of this
state or of another state or country, concerned in the welfare of
m nor children, including a licensed child placenent agency.

(b) "Attorney" nmeans, if appointed to represent a child
under this act, an attorney serving as the child s | egal advocate
in atraditional attorney-client relationship with the child, as

governed by the Mchigan rules of professional conduct. An
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attorney defined under this subdivision owes the same duties of
undi vi ded loyalty, confidentiality, and zeal ous representation of
the child s expressed wi shes as the attorney would to an adult
client.

(c) "Child" neans minor child and children. Subject to
section 4a, for purposes of providing support, child includes a
child and children who have reached 18 years of age.

(D) "DQOVESTI C VI OLENCE" MEANS THAT TERM AS DEFI NED I N SEC-
TION 1 OF 1978 PA 389, MCL 400. 1501.

(E) (d)y— "G@uardian ad |litent neans an individual whomthe
court appoints to assist the court in determining the child s
best interests. A guardian ad |item does not need to be an
attorney.

(F) (e)— "Lawyer-guardian ad litem means an attorney
appoi nted under section 4. A lawer-guardian ad |itemrepresents
the child, and has the powers and duties, as set forth in section
4.

(G —(fH)— "State disbursenent unit" or "SDU' neans the
entity established in section 6 of the office of child support
act, 1971 PA 174, MCL 400. 236.

(H —g)— "Third person” neans —afty— AN i ndi vi dual ot her
than a parent.

Sec. 5. (1) If a child custody dispute is between the par-
ents, between agencies, or between third persons, the best inter-
ests of the child control. |[If the child custody dispute is
bet ween the parent or parents and an agency or a third person,

the court shall presune that the best interests of the child are
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3
served by awarding custody to the parent or parents, unless the
contrary is established by clear and convinci ng evi dence.

(2) Notwi thstanding other provisions of this act, if a child
cust ody dispute involves a child who is conceived as the result
of acts for which 1 of the child s biological parents is con-
victed of crimnal sexual conduct as provided in sections 520a to

520e and 520g of the M chigan penal code, —Aect—No—328—ofthe

7560 520g—of the Mchigan—Comptted—taws— 1931 PA 328, MCL 750. 520A
TO 750. 520E AND 750. 520G, the court shall not award custody to

the convicted biological parent. This subsection does not apply
to a conviction under section 520d(1)(a) of the M chigan penal
code, —Act—No—328of the PubliecActs—of 1931, —betng—section

756520d—of theMchigan—Comptted—taws— 1931 PA 328, MCL
750. 520D. This subsection does not apply if, after the date of

the conviction, the biological parents cohabit and establish a
nmut ual custodial environnment for the child.

(3) Notwithstanding other provisions of this act, if an
i ndi vidual is convicted of crimnal sexual conduct as provided in
sections 520a to 520e and 520g of —Act—No—328—of thePublicActs
of —1931— THE M CHI GAN PENAL CODE, 1931 PA 328, MCL 750.520A TO
750. 520E AND 750. 520G and the victimis the individual’s child,
the court shall not award custody of that child or a sibling of
that child to that individual, unless both the child s other
parent and, if the court considers the child or sibling to be of
sufficient age to express his or her desires, the child or

sibling consent to the custody.
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(4) NOTW THSTANDI NG OTHER PROVI SI ONS OF THI S ACT, | F THE
COURT DETERM NES THAT A PARTY TO A CHI LD CUSTODY ACTI ON HAS A
H STORY OF DOVESTI C VI OLENCE AGAI NST THE OTHER PARTY, A REBUTTA-
BLE PRESUMPTI ON ARI SES THAT I T | S DETRI MENTAL TO THE CHI LD AND
NOT IN THE CH LD S BEST | NTERESTS FOR THE DOVESTI C VI OLENCE PER-
PETRATOR TO BE AWARDED SOLE CUSTODY, JO NT LEGAL CUSTODY, OR
JO NT PHYSI CAL CUSTODY OF THE CH LD. THE COURT NMAY FIND A H S-
TORY OF DOVESTI C VI OLENCE | F THE COURT FI NDS THAT A SI NGLE | NCI -
DENT OF DOVESTI C VI OLENCE RESULTED I N SERI QUS BODI LY I NJURY OR
| N\VOLVED THE USE OF A WEAPON, OR THAT THERE HAS BEEN MORE THAN 1
I NCI DENT OF DOVESTI C VIOLENCE. | F THE COURT DETERM NES THAT EACH
PARTY HAS A HI STORY OF DOVESTI C VI OLENCE AGAI NST THE OTHER PARTY,
THE COURT SHALL APPLY THE PRESUMPTI ON | N FAVOR OF THE PARTY
DETERM NED TO BE LESS LI KELY TO CONTI NUE TO PERPETRATE DOMESTI C
VI OLENCE.
(5) A PRESUMPTI ON THAT ARI SES UNDER SUBSECTION (4) IS
REBUTTED I F I T I'S DEMONSTRATED THAT AN AWARD OF SOLE CUSTQDY,
JO NT LEGAL CUSTODY, OR JO NT PHYSI CAL CUSTODY TO THE PERPETRATOR
IS IN THE BEST | NTERESTS OF THE CH LD AND THAT THERE EXI STS NO
SI GNI FI CANT RI SK OF FUTURE DOMVESTI C VI OLENCE AGAI NST A CHI LD OR
ADULT LIVING IN THE HOME OR AGAI NST ANOTHER FAM LY MEMBER,
I NCLUDI NG ANOTHER PARTY TO THE CASE.
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