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ENROLLED SENATE BILL No. 1278
AN ACT to amend 1975 PA 228, entitled “An act to provide for the imposition, levy, computation, collection,

assessment and enforcement, by lien or otherwise, of taxes on certain commercial, business, and financial activities; to
prescribe the manner and times of making certain reports and paying taxes; to prescribe the powers and duties of public
officers and state departments; to permit the inspection of records of taxpayers; to provide for interest and penalties on
unpaid taxes; to provide exemptions, credits, and refunds; to provide penalties; to provide for the disposition of funds;
to provide for the interrelation of this act with other acts; and to provide an appropriation,” by amending section 19
(MCL 208.19), as amended by 2001 PA 278.

The People of the State of Michigan enact:

Sec. 19. (1) Except as otherwise provided in this section, for tax years that begin on or after January 1, 2000, except
for a taxpayer that calculates tax base under section 22a, the tax base of a foreign person includes the sum of business
income and the adjustments under section 9 that are related to United States business activity, whether or not the
foreign person is subject to taxation under the internal revenue code.

(2) A foreign person shall calculate business income under this section.

(3) A foreign person shall calculate compensation by reporting total compensation paid to employees, officers, and
directors of the foreign person for services performed in the United States.

(4) Except as otherwise provided in this section, the tax base of a foreign person is subject to all adjustments and
other provisions of this act.

(5) As used in this section:

(a) “Business income” means, for a foreign person, gross income attributable to the taxpayer’s United States
business activity and gross income derived from sources within the United States minus the deductions allowed under
the internal revenue code that are related to that gross income. Gross income includes the proceeds from sales shipped
or delivered to any purchaser within the United States and for which title transfers within the United States; proceeds
from services performed within the United States; and a pro rata proportion of the proceeds from services performed
both inside and outside the United States, based on cost of performance.

(b) “Compensation” means, for a foreign person, the daily compensation paid to each employee, officer, and director
of the foreign person multiplied by the number of days that the employee, officer, or director has physical contact with
the United States in the tax year. Physical contact with the United States for part of a day equals 1 day.

(c) “Permanent establishment” means that term as defined in section 35b(3)(a).

(d) “United States person” means that term as defined in section 7701(a)(30) of the internal revenue code.
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(6) For tax years that begin after December 31, 1999 and before January 1, 2001, that portion of the tax base that
is attributable to the international operation of aircraft by a foreign corporation whose gross income is exempt under
section 883(a) of the internal revenue code is exempt from the tax imposed under this act.

(7) As used in this section and sections 46, 49, and 51, “foreign person” means either of the following:

(a) An individual who is not a United States resident, whether or not the individual is subject to taxation under the
internal revenue code.

(b) A person formed under the laws of a foreign country or a political subdivision of a foreign country, whether or
not the person is subject to taxation under the internal revenue code.

(8) To calculate business income and the adjustments under section 9 that are related to United States business
activity, a foreign person that does not have a permanent establishment in the United States during the tax year or
who is not subject to taxation under the internal revenue code for the tax year may use amounts that reasonably
approximate the federal taxable income and the permitted deductions the person would have had had the person been
subject to the internal revenue code, provided the foreign person does not in the ordinary course of its business
maintain tax or financial accounting records in accordance with the tax accounting requirements of the internal revenue
code. The tax base of a foreign person described in this subsection shall not include gross income from sales shipped or
delivered to any purchaser within the United States and for which title transfers outside the United States.

(9) To calculate business income and the adjustments under section 9 that are related to United States business
activity, a Canadian person that is subject to Canadian federal income tax under the income tax act (R.S.C. 1985, c. 1
(5th Supp)) may use amounts properly calculated under the income tax act (R.S.C. 1985, c. 1 (5th Supp)) to reasonably
approximate business income and the adjustments under section 9 that are related to United States business activity.
Amounts calculated under this subsection shall be presumed to reasonably approximate business income and the
adjustments under section 9 that are related to United States business activity. The tax base of a Canadian person shall
not include gross income from sales shipped or delivered to any purchaser within the United States and for which title
transfers outside the United States.

(10) As used in subsection (9), “Canadian person” means a foreign person that does not have a permanent
establishment in the United States during the tax year or that is not subject to taxation under the internal revenue
code for the tax year and is either of the following:

(a) An entity formed under the laws of Canada or a province of Canada.

(b) An individual who is physically present in Canada in the aggregate exceeding 182 days in the tax year.

Enacting section 1. This amendatory act is retroactive and is effective for tax years that begin after December 31,
1999. 

This act is ordered to take immediate effect.

Secretary of the Senate.

Clerk of the House of Representatives.

Approved

Governor.


