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CONTENT
Senate Bill 1393 would create the

“"Money Transmission Services Act” to
do all of the following:

-- Prohibit a person from providing
“money transmission services”
without a license issued under the
proposed Act, except as otherwise
provided.

-- Specify requirements for applying for
a money transmission services
license.

-- Require the Commissioner of the
Office of Financial and Insurance
Services (OFIS) to establish a fee
schedule for applicants and
licensees.

-- Authorize the Commissioner to
examine and investigate a licensee
or any of its “"authorized delegates”.

-- Specify various filing, notice,
reporting, and record-keeping
requirements of a licensee.

-- Require a licensee to maintain a

certain amount of permissible
investments.
-- Regulate a licensee’s authorized
delegates.

-- Provide for various criminal, civil,
and administrative sanctions against
a licensee.

-- Provide for the confidentiality of
information obtained by OFIS and its
employees.

-- Authorize the Commissioner to
promulgate rules to implement and
enforce the proposed Act.

-- Repeal the Sale of Checks Act (MCL
487.901-487.916).
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Senate Bill 1394 would amend the Code
of Criminal Procedure to include in the
sentencing guidelines felony offenses
proposed by Senate Bill 1393.
Intentionally making a false statement,
misrepresentation, or certification in a
record or document, and criminal fraud
in the conduct of a money transmission
services business each would be a Class
E felony against the public trust, with a
statutory maximum sentence of five
years’' imprisonment.

Senate Bill 1395 would amend the
Consumer Financial Services Act to
include the Money Transmission
Services Act in the definition of
“financial licensing acts”.

Senate Bill 1393 would take effect 90 days
after its enactment. Senate Bills 1394 and
1395 are tie-barred to Senate Bill 1393.

Under Senate Bill 1393, “money
transmission services” would mean any of
the following:

-- Selling or issuing payment instruments
for a fee, commission, or other
consideration

-- Receiving money in an amount of at least
$3,000 in any period of seven
consecutive calendar days for
transmission or transmitting money
within the United States or to locations
abroad by any means, including payment
instrument, wire transfer, electronic
transfer, stored value device, facsimile,
or otherwise, for a fee, commission, or
other consideration.
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“Authorized delegate” would mean a person
whom a licensee designated to provide
money transmission services in Michigan on
behalf of the licensee.

A more detailed description of Senate Bill
1393 follows.

Exemptions

The proposed Act would not apply to any of
the following:

-- The United States or a U.S. department,
agency, or instrumentality.

-- Money transmission services provided by
the U.S. Postal Services or by a
contractor on behalf of the postal service.

-- A state, county, ©city, or other
governmental subdivision of a state.

-- A depository financial institution, bank
holding company, office of an
international banking corporation, or
branch of a foreign bank; a bank service
company organized under the Federal
Bank Service Company Act; or a
corporation organized under the Federal
Edge Act.

-- Electronic funds transfer of governmental
benefits for a governmental agency by a
contractor on behalf of the U.S. or a state
or a governmental subdivision.

-- A board of trade designated as a contract
market under the Federal Commodity
Exchange Act, or a person who provides
clearance and settlement services for a
board of trade.

- A registered futures commission
merchant under the Federal commodities
laws.

-- A person who provides clearance or
settlement services under a registration
as a clearing agency or an exemption
from registration granted under the
Federal securities laws.

-- An operator of a payment system, to the
extent that it provides processing,
clearing, or settlement services in
connection with wire transfers, credit
card transactions, debit card
transactions, stored value transactions,
automated clearinghouse transfers, or
similar funds transfers.

-- A person registered as a securities
broker-dealer under Federal or state
securities laws.
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Licensing Requirement; Application

Except as otherwise provided in the bill, a
person could not provide money
transmission services in Michigan on or after
the bill's effective date, without a license
issued under the proposed Act. A person
licensed under the Sale of Checks Act on
that date could provide money transmission
services under that license until December
31, 2005, if the licensee applied for a license
under the bill within 90 days after its
effective date and otherwise met the
proposed application and fee requirements.

A person applying for a license would have
to use a form and a medium prescribed by
the OFIS Commissioner. The application
would have to include the applicant’s legal
name and residential and business
addresses as well as any assumed or trade
name used in conducting business, and all of
the following:

-- A list of any criminal convictions and any
material litigation involving the applicant
in the 10 years before the application.

-- A description of any money transmission
services previously provided and the
services the applicant intended to provide
in Michigan.

-- A list of the applicant’'s proposed
authorized delegates and the locations
where the applicant and the delegates
proposed to provide money transmission
services.

-- A list of all other states in which the
applicant was licensed to provide money
transmission services and any disciplinary
action taken against the applicant in any
other state.

-- Information about any bankruptcy or
receivership proceedings affecting the
applicant.

-- The name and address of any depository
institution through which the applicant’s
payment instrument would be paid.

-- A description of the source of money and
credit the applicant would use to provide
money transmission services.

-- Any other information the OFIS
Commissioner reasonably required.

If the applicant were not a natural person
(an individual), the applicant also would
have to provide information regarding its
incorporation or formation, and its structure
or organization; its name, assumed or trade
names, and business addresses; information
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about each of the applicant’'s “control
persons”; financial information about the
applicant; the name and address of any
registered agent of the applicant in
Michigan; and any other information the
Commissioner reasonably required.
(“Control person” would mean a director,
manager, or executive officer of a licensee
or an individual who had the authority to
participate in the direction, directly or
indirectly through one or more other
individuals, of the management or policies of
a licensee.)

An applicant’s financial statements would
have to show that its net worth exceeded
$100,000. If the applicant intended to
provide money transmission services at
more than one location or through
authorized delegates, the statements would
have to show that the applicant had a net
worth equal to or greater than either the
sum of $100,000 plus $25,000 for each
location or authorized delegate, or $1
million, whichever was less. A licensee
would have to maintain those net worth
amounts at all times.

An application would have to include a
surety bond issued by a bonding company or
insurance company authorized to do
business in Michigan. The surety bond
would have to be in a principal amount of
$1.5 million and could not expire before the
money transmission services license
expired. The surety bond would have to be
payable to the Commissioner for the benefit
of Michigan residents who were creditors or
claimants of the applicant and its authorized
delegates through purchase of a payment
instrument from the applicant or a delegate.
The bond would have to secure the faithful
performance of the obligations of the
applicant and its authorized delegates with
respect to money received in connection
with the money transmission services
business.

The Commissioner would have to investigate
the financial condition and responsibility,
financial and business experience, character,
and general fitness of the applicant and each
shareholder and control person.

The Commissioner would have to approve or
deny an application within 120 days after
the date he or she determined the
application ~was complete. If the
Commissioner did not act within 120 days,
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he or she would have to issue the license,
although the Commissioner could extend
that time period for good cause. An
applicant denied a license could appeal
within 30 days of the notice of denial and
request a hearing on the denial.

Fees & Expenses

The Commissioner annually would have to
establish a schedule of fees to be paid by
applicants and licensees during the next
calendar year. A license would expire on
December 31 each vyear unless earlier
suspended, surrendered, or revoked. A
licensee could renew a license by filing a
renewal application in the form and medium
prescribed by the Commissioner and paying
a renewal fee by December 1.

In addition to fees established by the
Commissioner, a licensee would have to pay
the actual travel, lodging, and meal
expenses incurred by OFIS personnel who
traveled outside of Michigan to examine the
licensee’s records and investigate the
licensee.

Fees and civil and administrative fines
collected under the bill would have to be
paid into the State Treasury to the credit of
OFIS and could be used only for the
operation of OFIS.

Examination & Investigation

The Commissioner could conduct an
examination or investigation of a licensee or
any of its authorized delegates. The
Commissioner also could conduct an on-site
examination or investigation of records,
including a joint examination or investigation
conducted with other departments or
agencies of this State, another state, or the
Federal government. Instead of conducting
his or her own examination or investigation,
the Commissioner could accept one done by
a department or agency of this State,
another state, or the Federal government or
a report prepared by a certified public
accountant.

Confidentiality

The bill would require the Commissioner,
each former Commissioner, and each
current and former deputy, agent, and
employee of OFIS to keep secret all facts
and information obtained in the course of
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their duties, unless the person was required
by law to report on, take official action
concerning, or testify in any proceedings
regarding a licensee or a licensee’s
activities.

This requirement would not apply to, or
prohibit the provision of information or
documents to, any Federal, foreign, or out-
of-State regulatory agency with jurisdiction
over a licensee. The confidentiality
requirement also would not apply to any
disclosure the Commissioner made in the
public interest, at his or her discretion.

Licensee Filings, Notices, & Reports

If there were a change in any information
provided in a licensee’s initial or renewal
application, the licensee would have to file
that information with the Commissioner
before the change occurred.

Within 45 days after the end of each fiscal
quarter, a licensee would have to file with
the Commissioner a current list of each
authorized delegate, control person, and
location in Michigan where the licensee or
delegate provided money transmission
services.

A licensee would have to file a report with
the Commissioner within one business day
after the licensee had reason to know of the
filing of a bankruptcy petition by or against
the licensee; the filing of a petition by or
against the licensee for receivership or any
other judicial or administrative proceeding
for dissolution, reorganization, or the
making of a general assignment for the
benefit of creditors; the commencement of a
proceeding to revoke or suspend the
licensee’s license in Michigan or another
state or country; or a charge or conviction of
the licensee or an executive officer,
manager, director, control person, or
authorized delegate for a felony.

If there were a proposed change of control
of a licensee, the licensee would have to
give the Commissioner at least 30 days’
written notice before the proposed change;
request approval of the proposed change;
and pay a nonrefundable fee with the notice,
in an amount prescribed by the
Commissioner.

If a licensee or authorized delegate filed a
suspicious activity report with a Federal
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agency, the licensee or delegate would have
to file a copy of that report with the
Department of State Police within 24 hours.

Licensee Investments

A licensee would have to maintain at all
times permissible investments with a market
value computed in accordance with generally
accepted accounting principles of not less
than the aggregate amount of all of its
outstanding payment instruments issued or
sold and money transmitted by the licensee
or its authorized delegates. The
Commissioner could limit the extent to
which a type of investment within a class of
permissible investments was considered a
permissible investment, except for money
and certificates of deposit issued by a
depository financial institution. The
Commissioner could allow other types of
investments that he or she determined had
a safety substantially equivalent to other
permissible investments.

Except as otherwise limited by the
Commissioner, each of the following would
be a permissible investment:

-- Cash, a certificate of deposit, or a senior
debt obligation of a Federally insured
depository financial institution.

-- A banker’s acceptance or bill of exchange
that was eligible for purchase upon
endorsement by a member bank of the
Federal Reserve system and was eligible
for purchase by a Federal Reserve bank.

-- An investment bearing a rating of one of
the three highest grades as defined by a
nationally recognized organization that
rates securities.

-- An investment security that was an
obligation of the U.S. or a Federal
department, agency, or instrumentality;
an investment in an obligation that was
guaranteed fully as to principal and
interest by the U.S.; or an investment in
an obligation of a state or a
governmental subdivision, agency, or
instrumentality of a state.

-- A receivable that was payable to a
licensee from its authorized delegate, if
the aggregate amount of receivables did
not exceed 20% of the total permissible
investments and the licensee did not hold
at one time receivables in any one person
aggregating more than 10% of the
licensee’s total permissible investments.
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-- A share or a certificate issued by an

open-end management investment
company that was registered with the
u.S. Securities and Exchange

Commission under the Investment
Company Act and whose portfolio was
restricted by the management company’s
investment policy to specified
investments.

The bill also lists other investments that
would be permissible under specified
conditions. The aggregate of those
investments could not exceed 50% of an
applicant’s total permissible investments.

Authorized Delegates

An agreement between a licensee and an
authorized delegate would have to be in
writing and require the delegate to operate
in compliance with the proposed Act and
other applicable law.

If a license were suspended or revoked, the
Commissioner would have to notify the
licensee and order the licensee to notify its
authorized delegates, directing them to
cease providing money transmission
services on behalf of the licensee. The
delegates immediately would have to cease
providing those services.

All funds received by an authorized delegate
from the sale of a payment instrument, less
fees, would have to be held in escrow for the
licensee from the time the funds were
received until the time they were remitted to
the licensee. If an authorized delegate
commingled any of the funds received with
any other funds or property it owned or
controlled, all commingled funds and other
property would have to be held in escrow for
the licensee in an amount equal to the funds
due the licensee.

Sanctions

License Sanctions. The Commissioner could
deny, suspend, not renew, or revoke a
license, place a licensee in receivership, or
order a licensee to revoke the designation of
an authorized delegate if any of the
following occurred:

-- The licensee violated the proposed Act, a
rule promulgated under it, an order or
declaratory ruling issued under it, or any
applicable State or Federal law.
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-- The licensee did not grant access to its
books and records during the course of
an examination or investigation by the
Commissioner.

-- The licensee engaged in fraud, intentional
misrepresentation, or gross negligence.

-- An authorized delegate of the licensee
was convicted of a violation of a State or
Federal money laundering statute or
violated a rule promulgated or an order
or ruling issued under the proposed Act,
as a result of the licensee’s knowing or
willful misconduct.

-- The experience, character, or general
fitness of the licensee, authorized
delegate, or control person indicated that
it was not in the public interest to permit
the person to provide money
transmission services.

-- The licensee engaged in an unsafe or
unsound practice.

-- The licensee failed to maintain the
required minimum net worth or was
insolvent, suspended payment of its
obligations, or made a general
assignment for the benefit of its
creditors.

-- The licensee did not remove an
authorized delegate after the
Commissioner ordered it to do so after
finding that the delegate had violated the
proposed Act.

In determining whether a licensee was
engaging in an unsafe or unsound practice,
the Commissioner could consider the size
and condition of the licensee’s money
transmission services business, the
magnitude of the loss, the gravity of the
violation, the previous conduct of the person
involved, and other factors the
Commissioner considered relevant.

After conducting an investigation or
examination, the Commissioner could issue
an order summarily suspending a license,
based on an affidavit stating that an
imminent threat of financial loss or to the
public welfare existed.

Other Administrative Sanctions. If the
Commissioner believed a person had
engaged in fraud or had been convicted of a
criminal violation involving money
laundering, he or she could serve upon that
person a written notice of intention to
prohibit the person from being employed by,
an agent of, or a control person of a
licensee.
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Criminal Violations. Intentionally making a
false statement, misrepresentation, or false
certification in any record or document filed
or required to be maintained under the
proposed Act, or intentionally making a false
entry or omitting a material entry in a
record, would be a felony punishable by up
to five years’ imprisonment and/or a
maximum fine of $100,000.

Engaging in criminal fraud in the conduct of
a money transmission services business also
would be a felony punishable by up to five
years’ imprisonment and/or a maximum fine
of $100,000.

Knowingly engaging in an activity for which
a license would be required under the
proposed Act, when not licensed under the
Act, and receiving more than $500 in
compensation from that activity within a 30-
day period would be a misdemeanor
punishable by up to 93 days’ imprisonment
and/or a maximum fine of $500.

Cease & Desist Order. The Commissioner
could issue and serve on a licensee a cease
and desist order if he or she believed the
licensee was engaging in, had engaged in,
or was about to engage in a practice that
posed a threat of financial loss or threat to
the public welfare or was violating, had
violated, or was about to violate a law, rule,
or order.

Civil Penalties. @ The Commissioner could
assess a civil fine against a person who
violated the proposed Act, a rule
promulgated or an order or ruling issued by
the Commissioner under it, or any applicable
State or Federal law. The fine could be up
to $10,000 per day for each day the
violation continued, plus the State’s costs
and expenses for the investigation and
prosecution of the matter, including
reasonable attorney fees.

MCL 777.14p (S.B. 1394)
487.2052 (S.B. 1395)

Legislative Analyst: Patrick Affholter

FISCAL IMPACT

Senate Bill 1393

According to the Department of Labor and
Economic Growth, this legislation would
require the creation of a new regulatory
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division within the Office of Financial and
Insurance Services. The cost of this new
division is estimated to range from $277,000
to $325,000 and would include information
technology costs, staffing, and operating
expenses. These costs would be covered by
a regulatory fee to be set by the
Commissioner.

Criminal justice costs and fine revenue
would depend on the number of convictions
under the bill.

Senate Bill 1394

The bill would have an indeterminate State
and local impact depending on the number
of future convictions under the proposed
Money Transmission Services Act.

Senate Bill 1395

The bill would have no fiscal impact on State
or local government.

Fiscal Analyst: Maria Tyszkiewicz
Bill Bowerman
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This analysis was prepared by nonpartisan Senate staff
for use by the Senate in its deliberations and does not
constitute an official statement of legislative intent.
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