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HOUSE BILL No. 4538

HOUSE BILL No. 4538

April 8, 2003, Introduced by Reps. Condino, Minore, Sak, Clack, Vagnozzi, Hood, Smith,
Tobocman, Murphy, Adamini, Brown, Byrum, Lipsey, Law and Gieleghem and referred to
the Committee on Insurance.

A Dbill to amend 1956 PA 218, entitled
"The i nsurance code of 1956,"

(MCL 500. 100 to 500.8302) by adding sections 3575 and 3577.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 3575. (1) A health maintenance organi zation shal
exerci se ordinary care when making a health care treatnent
decision and is liable for damages for harmto an enrollee
proxi mtely caused by its failure to exercise ordinary care.

(2) A health mai ntenance organization is |liable for damages
for harmto an enrollee proximtely caused by a health care
treatment deci sion nmade by a heal th mai nt enance organi zation
enpl oyee, agent, ostensible agent, or representative acting on
behal f of the health mai ntenance organi zati on and over whomt he
heal t h mai nt enance organi zation has the right to exercise

i nfluence or control or has exercised influence or control that
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resulted in the failure to exercise ordinary care. However, a
finding that a health professional is an enpl oyee, agent,
ostensi ble agent, or representative of a health naintenance
organi zation shall not be based solely on proof that the
i ndi vidual's nane appears in a listing of approved providers made
avai l able to the heal th mai nt enance organi zation's enroll ees.

(3) Both of the following are defenses in an action brought
pursuant to subsection (1) or (2):

(a) Neither the health nmaintenance organi zation nor its
enpl oyee, agent, ostensible agent, or representative controll ed,

i nfluenced, or participated in the health care treatnment
deci si on.

(b) The heal th mai nt enance organi zation did not deny or del ay
paynent for any treatnent prescribed or recomended by a provider
to the enrollee.

(4) This section does not create an obligation for a health
mai nt enance organi zation to provide to an enrollee treatnent that
is not covered by the health nmaintenance organi zati on contract
with the enroll ee.

(5) This section does not create any liability on the part of
an enpl oyer or enployer purchasing group that purchases coverage
or assunes risk on behalf of its enployees.

(6) For purposes of the revised judicature act of 1961, 1961
PA 236, MCL 600. 101 to 600.9948, this section does not create a
nmedi cal mal practice cause of action.

(7) As used in this section:

(a) "Health care treatnent decision"” neans either a
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determ nati on as to when the heal th mai nt enance organi zation
actual ly provides nedical services or a decision that affects the
quality of the diagnosis, care, or treatnent provided to the
heal t h mai nt enance organi zation's enroll ees.

(b) "Ordinary care" nmeans for a health naintenance
organi zation that degree of care that a heal th mai ntenance
organi zati on of ordinary prudence woul d use under the same or
simlar circunstances. For an enpl oyee, agent, ostensible agent,
or representative acting on behalf of the health maintenance
organi zation, ordinary care neans that degree of care that a
person of ordinary prudence in the sane profession, specialty, or
area of practice as that person would use under the sanme or
sim | ar circunstances.

Sec. 3577. A health maintenance organization shall not
enter into a contract with a health professional or health
facility that includes an indemification or hold harm ess cl ause
for the acts or conduct of the health mai ntenance organi zation.

Enacting section 1. Section 3575 of the insurance code of
1956, 1956 PA 218, MCL 500. 3575, as added by this anendatory act,
applies only to causes of action that are filed on or after the

effective date of this anendatory act.
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