HOUSE BILL No. 5393
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HOUSE BILL No. 5393

December 30, 2003, Introduced by Reps. Waters, Richardville, Phillips, McConico, Daniels
and Hardman and referred to the Committee on Criminal Justice.

A Dbill to amend 1965 PA 213, entitled
"An act to provide for setting aside the conviction in certain
crimnal cases; to provide for the effect of such action; to
provide for the retention of certain nonpublic records and their
use; to prescribe the powers and duties of certain public
agencies and officers; and to prescribe penalties,"”
by amendi ng sections 1, 2, and 3 (MCL 780.621, 780.622, and
780. 623), section 1 as anended by 2002 PA 472 and sections 2 and
3 as anmended by 1994 PA 294, and by addi ng section 1b.

THE PEOPLE OF THE STATE OF M CH GAN ENACT:

Sec. 1. (1) Except as provided in subsection (2), a person
who is convicted of not nore than 1 offense may file an
application with the convicting court for the entry of an order
setting aside the conviction.

(2) A person shall not apply to have set aside, and a judge
shall not set aside, a conviction for a felony for which the

maxi mum puni shrent is life inprisonnment or an attenpt to commt a
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felony for which the maxi mum puni shment is life inprisonment, a
conviction for a violation or attenpted violation of section
520c, 520d, or 520g of the M chigan penal code, 1931 PA 328, MCL
750. 520c, 750.520d, and 750.520g, or a conviction for a traffic
of f ense.

(3) —An— Except as provided in section 1b, an application
shall not be filed until at least 5 years foll ow ng inposition of
the sentence for the conviction that the applicant seeks to set
aside or 5 years followi ng conpletion of any term of inprisonnment
for that conviction, whichever occurs |ater

(4) The application is invalid unless it contains the
followng information and is signed under oath by the person
whose conviction is to be set aside:

(a) The full nane and current address of the applicant.

(b) Acertified record of the conviction that is to be set
asi de.

(c) A statenent that the applicant has not been convicted of
an of fense other than the one sought to be set aside as a result
of this application.

(d) A statenent as to whether the applicant has previously
filed an application to set aside this or any other conviction
and, if so, the disposition of the application.

(e) A statenent as to whether the applicant has any other
crim nal charge pending against himor her in any court in the
United States or in any other country.

(f) A consent to the use of the nonpublic record created

under section 3 to the extent authorized by section 3.
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(5) The applicant shall submit a copy of the application and
2 conplete sets of fingerprints to the departnment of state
police. The departnent of state police shall conpare those
fingerprints with the records of the department, including the
nonpublic record created under section 3, and shall forward a
conplete set of fingerprints to the federal bureau of
i nvestigation for a conparison with the records available to that
agency. The departnent of state police shall report to the court
in which the application is filed the informati on contained in
the departnent's records with respect to any pendi ng charges
agai nst the applicant, any record of conviction of the applicant,
and the setting aside of any conviction of the applicant and
shall report to the court any simlar information obtained from
the federal bureau of investigation. The court shall not act
upon the application until the departnment of state police reports
the information required by this subsection to the court.

(6) The copy of the application submtted to the departnment
of state police under subsection (5) shall be acconpanied by a
fee of $50.00 payable to the state of M chigan which shall be
used by the department of state police to defray the expenses
incurred in processing the application.

(7) A copy of the application shall be served upon the
attorney general and upon the office of the prosecuting attorney
who prosecuted the crinme, and an opportunity shall be given to
the attorney general and to the prosecuting attorney to contest
the application. |[If the conviction was for an assaultive crine

or a serious m sdeneanor, the prosecuting attorney shall notify
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the victimof the assaultive crime or serious msdeneanor of the
application pursuant to section 22a or 77a of the crinme victims
rights act, 1985 PA 87, MCL 780.772a and 780.827a. The notice
shall be by first-class mail to the victims |ast known address.
The victimhas the right to appear at any proceedi ng under this
act concerning that conviction and to nake a witten or ora

st at enent .

(8) Upon the hearing of the application the court nmay require
the filing of affidavits and the taking of proofs as it considers
proper.

(9) If the court determnes that the circunstances and
behavi or of the applicant fromthe date of the applicant's
conviction to the filing of the application warrant setting aside
the conviction and that setting aside the conviction is
consistent with the public welfare, the court may enter an order
setting aside the conviction. The setting aside of a conviction

under this act is a privilege and conditional and is not a

right.

(10) As used in this section:

(a) "Assaultive crine" neans that termas defined in section
9a of chapter X of the code of crimnal procedure, 1927 PA 175,

MCL 770. 9a.
(b) "Serious m sdenmeanor” nmeans that termas defined in
section 61 of the crime victims rights act, 1985 PA 87, ML

780. 811.
(c) "Victinm neans that termas defined in section 2 of the

crime victinms rights act, 1985 PA 87, MCL 780. 752.
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Sec. 1b. (1) An individual who is convicted of any crine
that may be set aside under this act and who has successfully
conpleted all terns of probation inposed by the court for that
conviction or who has been di scharged from parole, but who is
prohi bited fromhaving his or her conviction set aside under
section 1(3), may apply at any time under this section to have
his or her conviction conditionally set aside.

(2) If a person applies under this section to have his or her
conviction conditionally set aside, the court shall follow the
procedures otherw se specified in this act for setting aside a

convi ction, except as follows:

(a) If the court determnes the individual is eligible to
have his or her conviction set aside, the court shall issue an
order conditionally setting aside the conviction for a period of

4 years. The court shall retain jurisdiction of the case during
t hat 4-year peri od.

(b) I'f the individual commts any m sdeneanor or felony in
this state or el sewhere during the 4-year period specified in
subdivision (a), the court shall dismss the petition to set
aside the conviction and order the individual permanently
ineligible to have that conviction set aside.

(c) If the individual does not conmt any m sdeneanor or
felony in this state or el sewhere during the 4-year period
specified in subdivision (a), the court shall order the
conviction set aside as otherw se provided under this act.

(3) Aconviction that is tenporarily set aside under this

section is considered for all other purposes of this act to be
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set aside during that 4-year period.

Sec. 2. (1) Upon the entry of an order pursuant to section
1 or section 1b, the applicant, for purposes of the |law, shall be
considered not to have been previously convicted, except as
provided in this section and section 3.

(2) The applicant is not entitled to the rem ssion of any
fine, costs, or other nobney paid as a consequence of a conviction
that is set aside.

(3) If the conviction set aside pursuant to this act is for a
listed offense as defined in section 2 of the sex offenders
registration act, 1994 PA 295, MCL 28.722, the applicant is
considered to have been convicted of that offense for purposes of
the sex offenders registration act, 1994 PA 295, MCL 28.721 to
28.732.

(4) This act does not affect the right of the applicant to
rely upon the conviction to bar subsequent proceedings for the
sane of f ense.

(5) This act does not affect the right of a victimof a crine
to prosecute or defend a civil action for danages.

(6) This act does not create a right to comrence an action
for damages for incarceration under the sentence that the

appl i cant served before the conviction is set aside pursuant to

this act.
(7) This section does not apply to a conviction for which the
petition is dism ssed under section 1b(2)(b).

Sec. 3. (1) Upon the entry of an order pursuant to section

1 or section 1b, the court shall send a copy of the order to the
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arresting agency and the departnment of state police.

(2) The departnment of state police shall retain a nonpublic
record of the order setting aside a conviction and of the record
of the arrest, fingerprints, conviction, and sentence of the
applicant in the case to which the order applies. Except as
provi ded in subsection (3), this nonpublic record shall be nade
avai lable only to a court of conpetent jurisdiction, an agency of
the judicial branch of state governnent, a | aw enforcenent
agency, a prosecuting attorney, the attorney general, or the
governor upon request and only for the follow ng purposes:

(a) Consideration in a licensing function conducted by an
agency of the judicial branch of state governnent.

(b) To show that a person who has filed an application to set
aside a conviction has previously had a conviction set aside
pursuant to this act.

(c) The court's consideration in determ ning the sentence to
be i nmposed upon conviction for a subsequent offense that is
puni shabl e as a felony or by inprisonnent for nore than 1 year.

(d) Consideration by the governor if a person whose
convi ction has been set aside applies for a pardon for another
of f ense.

(e) Consideration by a | aw enforcenment agency if a person
whose conviction has been set aside applies for enploynent with
t he | aw enforcenment agency.

(f) Consideration by a court, |aw enforcenment agency,
prosecuting attorney, or the attorney general in determning

whet her an individual required to be registered under the sex
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of fenders registration act, 1994 PA 295, MCL 28.721 to 28.732,

has violated that act —— or for use in a prosecution for
violating that act.

(3) A copy of the nonpublic record created under subsection
(2) shall be provided to the person whose conviction is set aside
under this act upon paynent of a fee determ ned and charged by
t he departnent of state police in the sane manner as the fee
prescribed in section 4 of the freedomof information act, —Aet
No—442 ol —the PubleAct s oF1976— beingsection—15-234 ot the
M-chi-gan—ConpitedLaws— 1976 PA 442, MCL 15. 234.

(4) The nonpublic record naintained under subsection (2) is
exenpt fromdisclosure under the freedomof information act, —Aet
No—442 of the Publiec-Acts—of 1976, beihg—seetions—15-231teo
15-246of the M-echiganh—ConpiledtLaws— 1976 PA 442, MCL 15.231 to
15. 246.

(5) Except as provided in subsection (2), a person, other
t han the applicant, who knows or should have known that a
conviction was set aside under this section and who divul ges,
uses, or publishes information concerning a conviction set aside
under this section is guilty of a m sdenmeanor puni shabl e by
i nprisonnment for not nore than 90 days or a fine of not nore than

$500. 00, or both.
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