HOUSE BILL No. 5741
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HOUSE BILL No. 5741

April 1, 2004, Introduced by Rep. Ward and referred to the Committee on Local Government
and Urban Policy.

A Dbill to amend 1976 PA 388, entitled
"M chi gan canpai gn finance act,"
by amendi ng sections 5, 15, 35, 43, and 54 (MCL 169. 205, 169. 215,
169. 235, 169. 243, and 169.254), section 5 as anended by 1999 PA
237, section 15 as anended by 2001 PA 250, section 35 as anended
by 2000 PA 75, and section 54 as anended by 1995 PA 264, and by
addi ng sections 48 and 48a.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 5. (1) "Donestic dependent sovereign" neans an | ndian
tribe that has been acknow edged, recognized, restored, or
reaffirmed as an Indian tribe by the secretary of the interior
—pursuant—to—chapter 576,48 Stat—984—25-U-S-C— under the
I ndi an reorgani zation act, 25 USC 461 to 463, 464 to 465, 466 to
470, 471 to 472, 473, 474 to 475, 476 to 478, and 479, —eonronly

referredto—asthe tndianreorganization—aect— or has otherw se
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been acknow edged by the United States governnment as an | ndian
tribe.

(2) "Election"” neans a prinmary, general, special, or mllage
election held in this state or a convention or caucus of a
political party held in this state to nom nate a candi date.

El ection includes a recall vote.

(3) "Election cycle" neans 1 of the foll ow ng:

(a) For a general election, the period beginning the day
following the | ast general election in which the office appeared
on the ballot and ending on the day of the general election in
which the office next appears on the ballot.

(b) For a special election, the period beginning the day a
speci al general election is called or the date the office becones
vacant, whichever is earlier, and ending on the day of the
speci al general election.

(4) "Electioneering comruni cati on” neans a comuni cation to

which all of the follow ng apply:

(a) The communication refers to a clearly identified
candi dat e.

(b) The communication is nade within either of the foll ow ng
time periods:

(i) Sixty days before a general or special election.
(i) Thirty days before a primary el ection or a convention or

caucus of a political party that has authority to nom nate a

candi dat e.
(5) El ectioneering conmunication does not include the
fol |l ow ng:
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(a) A communication in a news story, conmentary, or editoria
di stributed through the facilities of a broadcasting station,
unless the facilities are owned or controlled by a candidate or a
commttee, other than an i ndependent committee or a ball ot
guestion conmtt ee.

(b) A communication that is an expenditure or an i ndependent
expendi t ure.

(c) A communication in a candi date debate or forum conducted
pursuant to rules adopted by the secretary of state, or that
solely prompotes such a debate or forumand is nmade by or on

behal f of the person sponsoring the debate or forum

(6) 4)— "Elective office” neans a public office filled by
an election. A person who is appointed to fill a vacancy in a
public office that is ordinarily elective holds an el ective

office. Elective office does not include the office of precinct
del egate. Except for the purposes of sections 47, 54, and 55,

el ective office does not include a school board nenber in a
school district that has a pupil nenbership of 2,400 or |ess
enrolled on the nost recent pupil nenbership count day. However,
el ective office includes a school board nenber in a school
district that has a pupil nenbership of 2,400 or less, if a

candi date comm ttee of a candidate for the office of school board
menber in that school district receives an anmount in excess of
$1, 000. 00 or expends an anmount in excess of $1,000.00. Elective
of fice does not include a federal office except for the purposes
of section 57.

Sec. 15. (1) The secretary of state shall do all of the
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fol | ow ng:

(a) Make avail able through his or her offices, and furnish to
county clerks, appropriate forns, instructions, and manual s
required by this act.

(b) Develop a filing, coding, and cross-indexing systemfor
the filing of required reports and statenments consistent with the
purposes of this act, and supervise the inplenmentation of the
filing systens by the clerks of the counties.

(c) Receive all statenents and reports required by this act
to be filed with the secretary of state.

(d) Prepare forns, instructions, and nanual s required under
this act.

(e) Pronulgate rules and issue declaratory rulings to
i npl enent this act in accordance with the adm nistrative
procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328.

(f) Upon receipt of a witten request and the required
filing, waive payment of a late filing fee if the request for the
wai ver i s based on good cause and acconpani ed by adequate
docunentation. One or nore of the follow ng reasons constitute
good cause for a late filing fee waiver:

(1) The incapacitating physical illness, hospitalization,
acci dent invol venent, death, or incapacitation for medical
reasons of a person required to file, a person whose
participation is essential to the preparation of the statenent or
report, or a nenber of the imediate fam |y of these persons.

(ii) Other unique, unintentional factors beyond the filer's

control not stenmming froma negligent act or nonaction so that a
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reasonably prudent person would excuse the filing on a tenporary
basis. These factors include the |oss or unavailability of
records due to a fire, flood, theft, or simlar reason and
difficulties related to the transm ssion of the filing to the
filing official, such as exceptionally bad weather or strikes
i nvol ving transportation systens.

(g) Wthin 30 days followi ng a date on which statenments from
candi date conmttees are due under sections 33 and 35, prepare
and nmake available to the public a report of candi dates and
conmm ttees that have been determi ned to have violated this act or
the Mchigan election | aw, 1954 PA 116, MCL 168.1 to 168. 992,

that contains at least all of the follow ng:

(i) The name of each viol ator

(ii) The amount of fine assessed for the violation

(1it) Whet her the fine has been paid.

(h) Make available to the public on the internet all of the
fol |l ow ng:

(1) Declaratory rulings under this act.

(i) Interpretive statenents under this act.

(iii) The summary required by subsection (4).

(iv) The report of violations required by subdivision (Qg).

(2) A declaratory ruling shall be issued under this section
only if the person requesting the ruling has provided a

reasonably conpl ete statenent of facts necessary for the ruling
or if the person requesting the ruling has, with the perm ssion
of the secretary of state, supplied supplenental facts necessary

for the ruling. A request for a declaratory ruling that is
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submtted to the secretary of state shall be nade avail able for
public inspection within 48 hours after its receipt. An
interested person may submit witten conments regarding the
request to the secretary of state within 10 busi ness days after
the date the request is nade available to the public. Wthin 45
busi ness days after receiving a declaratory ruling request, the
secretary of state shall nmake a proposed response available to
the public. An interested person nay submt witten coments
regardi ng the proposed response to the secretary of state within
5 busi ness days after the date the proposal is nmade available to
the public. Except as otherw se provided in this section, the
secretary of state shall issue a declaratory ruling within
60 busi ness days after a request for a declaratory ruling is
received. |If the secretary of state refuses to issue a
decl aratory ruling, the secretary of state shall notify the
person naking the request of the reasons for the refusal and
shall issue an interpretative statenent providing an
i nformati onal response to the question presented within the sane
time limtation applicable to a declaratory ruling. A
declaratory ruling or interpretative statenent issued under this
section shall not state a general rule of |aw, other than that
which is stated in this act, until the general rule of lawis
pronmul gated by the secretary of state as a rul e under the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24.328, or under judicial order.

(3) Under extenuating circunstances, the secretary of state

may i ssue a notice extending for not nore than 30 busi ness days

06592' 04 TDR



© 00 N o o0~ wWw N P

N N N N N N NN P P R R R R R R P
N~ o o M WON P O © 00N OO0~ WDN P O

7
t he period during which the secretary of state shall respond to a
request for a declaratory ruling. The secretary of state shal
not issue nore than 1 notice of extension for a particular
request. A person requesting a declaratory ruling nmay waive, in
witing, the time Iimtations provided by this section.

(4) The secretary of state shall nake available to the public
an annual summary of the declaratory rulings and interpretative
statenents issued by the secretary of state.

(5) A person may file with the secretary of state a conpl ai nt
that alleges a violation of this act. Wthin 5 business days
after a conplaint that neets the requirenents of subsection (6)
is filed, the secretary of state shall give notice to the person
agai nst whomthe conplaint is filed. The notice shall include a
copy of the conplaint. Wthin 15 business days after this notice
is provided, the person against whomthe conplaint was filed may
subnmit to the secretary of state a response. The secretary of
state may extend the period for submtting a response an
addi ti onal 15 business days for good cause. The secretary of
state shall provide a copy of a response received to the
conplainant. Wthin 10 business days after receiving a copy of
t he response, the conpl ai nant nmay submt to the secretary of
state a rebuttal statenment. The secretary of state nay extend
the period for submtting a rebuttal statenment an additional 10
busi ness days for good cause. The secretary of state shall
provi de a copy of the rebuttal statenment to the person agai nst
whom t he conpl aint was filed.

(6) A conplaint under subsection (5) shall satisfy all of the
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foll owi ng requirenments:

(a) Be signed by the conpl ai nant.

(b) State the nanme, address, and tel ephone nunber of the
conpl ai nant .

(c) Include the conplainant's certification that, to the best
of the conpl ainant's know edge, information, and belief, forned
after a reasonable inquiry under the circunstances, each factual
contention of the conplaint is supported by evidence. However,
if, after a reasonable inquiry under the circunstances, the
conplainant is unable to certify that certain factual contentions
are supported by evidence, the conplainant may certify that, to
the best of his or her know edge, information, or belief, there
are grounds to conclude that those specifically identified
factual contentions are likely to be supported by evidence after
a reasonabl e opportunity for further inquiry.

(7) The secretary of state shall develop a formthat
satisfies the requirenments of subsection (6) and may be used for
the filing of conplaints.

(8) A person who files a conplaint with a false certificate
under subsection (6)(c) is responsible for a civil violation of
this act. A person may file a conplaint under subsection (5)
al  egi ng that another person has filed a conplaint with a fal se
certificate under subsection (6)(c).

(9) The secretary of state shall investigate the allegations
under the rul es pronul gated under this act. Every 60 days after
a conplaint that neets the requirenents of subsection (6) is

filed and until the matter is term nated, the secretary of state
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9
shall mail to the conplainant and to the alleged violator notice
of the action taken to date by the secretary of state, together
with the reasons for the action or nonaction.

(10) —— Subject to subsection (12), if the secretary of
state deternmnes that there nay be reason to believe that a
violation of this act has occurred, the secretary of state shal
endeavor to correct the violation or prevent a further violation
by using informal methods such as a conference, conciliation, or
persuasi on, and nmay enter into a conciliation agreement with the
person invol ved. Unless violated, a conciliation agreenent is a
conplete bar to any further action with respect to matters
covered in the conciliation agreenent. |If the secretary of state
is unable to correct or prevent further violation by these
i nformal nethods, the secretary of state may refer the matter to
the attorney general for the enforcenent of a crimnal penalty
provided by this act or commence a hearing as provided in
subsection (11).

(11) The secretary of state may comrence a hearing to
determ ne whether a civil violation of this act has occurred.

—A— Except as provided in subsection (12), a hearing shall not be
commenced during the period beginning 30 days before an el ection

in which the commttee has received or expended noney and endi ng

the day after that election except with the consent of the person
suspected of conmitting a civil violation. The hearing shall be

conducted in accordance with the procedures set forth in chapter

4 of the admi nistrative procedures act of 1969, 1969 PA 306,

MCL 24.271 to 24.287. |If after a hearing the secretary of state
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10
determnes that a violation of this act has occurred, the

secretary of state mamy issue an order requiring the person to pay

a civil fine —egqual—tothearmpunt—of the nproper—contribution—or

provi ded in subsection (15).

(12) If a conplaint is filed with the secretary of state
within 60 days before an election, the secretary of state
determines that there may be reason to believe a violation of
this act has occurred, and the secretary of state does not refer
the matter to the attorney general, the secretary of state shal
conduct a hearing under subsection (11) and issue a fina
deci sion and order within 10 days after a rebuttal statement is
filed by the clai mant under subsection (5) or the tinme to file a
rebuttal statenment has passed.

(13) (22— A final decision and order issued by the
secretary of state is subject to judicial review as provi ded by
chapter 6 of the adm nistrative procedures act of 1969, 1969
PA 306, MCL 24.301 to 24.306. The secretary of state shal
deposit a civil fine inposed under this section in the genera
fund. The secretary of state nay bring an action in circuit
court to recover the anount of a civil fine.

(14) —33)— When a report or statement is filed under this
act, the secretary of state shall review the report or statenent
and may investigate an apparent violation of this act under the
rul es promul gated under this act. |If the secretary of state
deternmines that there may be reason to believe a violation of

this act has occurred and the procedures prescribed in subsection
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11
(10) have been conplied with, the secretary of state may refer
the matter to the attorney general for the enforcenent of a
crimnal penalty provided by this act, or conmence a hearing
under subsection (11) to determ ne whether a civil violation of
this act has occurred.

(15) —(34)—UYnless—otherwsespecifiedinthisact—a— A
person who violates a provision of this act is subject to a civil
fi ne —ef—not—rorethan$1,-000-00foreach—violation—AcivitH
f+hre—+s— in addition to, but not limted by, a crimnal penalty
prescribed by this act. Unless otherwi se provided in this act,

t he maxi mum anmount of the civil fine for each violation is the

fol | ow ng:
(a) Unl ess subdivision (b) applies, $5,000.00 or, if the
violation involves a contribution or expenditure, the anount of

the contribution or expenditure, whichever is greater.
(b) If the violation is knowing and willful, $10,000.00 or,
if the violation involves a contribution or expenditure, tw ce

t he anmount of the contribution or expenditure, whichever is

greater.
(16) 35— In addition to any ot her sanction provided for by
this act, the secretary of state may require a person who files a

conplaint with a false certificate under subsection (6)(c) to do
either or both of the follow ng:

(a) Pay to the secretary of state sone or all of the expenses
incurred by the secretary of state as a direct result of the
filing of the conplaint.

(b) Pay to the person against whomthe conplaint was filed
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12
some or all of the expenses, including, but not limted to,
reasonabl e attorney fees incurred by that person in proceedi ngs
under this act as a direct result of the filing of the
conpl ai nt.

(17) —26)— There is no private right of action, either in
law or in equity, under this act. The renmedies provided in this
act are the exclusive neans by which this act may be enforced and
by which any harmresulting froma violation of this act may be
redr essed.

(18) —(+7AH— The secretary of state nay waive the filing of a
canpai gn statenment required under section 33, 34, or 35 if the
closing date of the particular canpaign statenent falls on the
same or a later date as the closing date of the next canpaign
statenment filed by the same person, or if the period that woul d
be otherw se covered by the next canpaign statement filed by the
sanme person is 10 days or |ess.

(19) —28)— The clerk of each county shall do all of the
fol |l ow ng:

(a) Make avail abl e through the county clerk's office the
appropriate forns, instructions, and manuals required by this
act .

(b) Under the supervision of the secretary of state,

i mpl ement the filing, coding, and cross-indexing system
prescribed for the filing of reports and statenents required to
be filed with the county clerk's office.

(c) Receive all statenents and reports required by this act

to be filed with the county clerk's office.
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(d) Upon witten request, waive the paynent of a late filing
fee if the request for a waiver is based on good cause as
prescribed in subsection (1)(f).

Sec. 35. (1) In addition to any other requirenents of this
act for filing a canpaign statenment, a commttee, other than an
i ndependent commttee or a political conmttee required to file
with the secretary of state, shall also file —a all of the
fol | owi ng canpai gn st atenents:

(a) A canpaign statenment not later than January 31 of each

year. The canpaign statenent shall have a closing date of

Decenber 31 of the previous year. —Fheperiod-coveredbythe

. il ed hi I . bea I
I : I L osi I . . __ A
canpai gn statenment —filedpursuanttothis subseetionshall—be

required by this subdivision is waived if a postel ection canpaign
statenment has been filed that has a filing deadline within 30
days of the closing date of the canpai gn statenent required by

t hi s —subseetioen— subdi vi si on.

(b) I'n each year in which the commttee is not required to
file preelection and postel ecti on canpai gn statenents, canpaign
statenents not later than July 25 and Cctober 25 with cl osing
dates of July 20 and Cctober 20, respectively.

(2) Subsection (1) does not apply to a candidate comm ttee
for an officeholder who is a judge or a suprenme court justice, or
who holds an elective office for which the salary is |less than
$100. 00 a nonth and who does not receive —any— a contribution or

make —any— an expenditure during the time that woul d be otherw se
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covered in the statenent.

(3) Acommttee, candidate, treasurer, or other individual
desi gnated as responsible for the record keepi ng, report
preparation, or report filing for a candidate conmttee of a
candidate for state elective office or a judicial office who
fails to file a canpaign statenent under this section shall be
assessed a late filing fee. |If the conmttee has raised
$10, 000. 00 or less during the previous 2 years, the late filing
fee shall be $25.00 for each business day the canpai gn statenent
remai ns unfiled, but not to exceed $500.00. |If the conmttee has
rai sed nore than $10, 000. 00 during the previous 2 years, the late
filing fee shall be $50.00 for each business day the canpaign
statenment remains unfiled, but not to exceed $1,000.00. The late
filing fee assessed under this subsection shall be paid by the
candi date, and the candi date shall not use commttee funds to pay
that fee. A commttee, treasurer, or other individual designated
as responsible for the record keeping, report preparation, or
report filing for a conmmttee other than a candi date comm ttee of
a candidate for state elective office or a judicial office who
fails to file a canpaign statenent under this section shall pay a
late filing fee of $25.00 for each business day the canpaign
statement remains not filed in violation of this section. The
late filing fee shall not exceed $500. 00.

(4) Acommttee filing a witten statenent pursuant to
section 24(5) or (6) need not file a statenent in accordance with
subsection (1). If a commttee receives or expends nore than

$1,000.00 during a time period prescribed by section 24(5) or
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(6), the commttee is then subject to the campaign filing
requi renents under this act and shall file a campai gn statenent
for the period beginning the day after the closing date of the
| ast postel ection canpaign statenment or an annual canpaign
statenent that is waived —pursuant—to— as provided in subsection
(1), whichever occurred earlier.

(5) If a candidate, treasurer, or other individual designated
as responsible for the record keeping, report preparation, or
report filing fails to file 2 statenents required by this section
or section 33 and both of the statenents remain unfiled for nore
t han 30 days, that candidate, treasurer, or other designated
individual is guilty of a m sdeneanor, punishable by a fine of
not nore than $1, 000.00, or inprisonnent for not nore than 90
days, or both.

(6) If a treasurer or other individual designated as
responsi ble for the record keeping, report preparation, or report
filing for a commttee required to file a canpai gn statenent
under subsection (1) know ngly files an inconplete or inaccurate
statenment or report required by this section, that treasurer or
ot her designated individual is subject to a civil fine of not
nore than $1, 000. 00.

Sec. 43. (1) An expenditure shall not be nade, other than
for overhead or normal operating expenses, by an agent or an
i ndependent contractor, including an advertising agency, on
behal f of or for the benefit of a person unless the expenditure
is reported by the conmttee as if the expenditure were nade

directly by the commttee, or unless the agent or independent
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contractor files a report of an independent expenditure as
provided in section 51. The agent or independent contractor
shal | make known to the commttee all information required to be
reported by the committee. -—-A-person

(2) If a commttee reports an expenditure of noney paid to
an agent or independent contractor and if the agent or
i ndependent contractor nakes an expenditure of that noney after
the closing date of the canpaign statenent in which the commttee
reports the expenditure, the conmttee treasurer or other
i ndi vi dual designated on the statement of organization as
responsi ble for the commttee's record keepi ng, report
preparation, or report filing shall file an anmended canpai gn
statenent that contains a detailed item zation of the expenditure
made by the agent or independent contractor. An anended canpai gn
statenent required by this subsection shall be filed wth the
filing official within 48 hours after the expenditure is nade by
t he agent or independent contractor.

(3) An individual who know ngly —s—+nA—vielatienoefthis
subseetion— violates this section is guilty of a m sdeneanor and
shal | be punished by a fine of not nore than $1, 000. 00, or
i nprisoned for not nore than 90 days, or both. —andif—the— A
person —s— other than an individual —the—persen— who know ngly
violates this section shall be fined not nore than $10, 000. 00.

Sec. 48. (1) A broadcaster who accepts or provides
political advertising during an election canpaign shall maintain
a record of all of the following with reference to the political

adverti sing:

06592' 04 TDR



© 00 N o o0 B~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

17

(a) The names of the persons from whomthe advertising was
accept ed.

(b) The exact nature and extent of advertising services
render ed.

(c) The consideration paid for the advertising and the
manner of paying that consideration.

(d) If the advertising was broadcast, the rate charged for
br oadcast tine.

(e) The date and tine the advertising was broadcast,
publ i shed, or disseni nat ed.

(f) The nane of the candidate to whomthe comunication
refers and the office to which he or she is seeking election.

(g) The nane, address, and tel ephone nunber of the purchaser
of the advertising and, if the purchaser is not the candi date,
the relationship of the purchaser to the candi date.

(2) A broadcaster shall keep a record required to be
mai nt ai ned under subsection (1) for 2 years fromthe date of
broadcast, publication, or dissem nation, and shall nake the
record avail able to public inspection during regul ar business
hour s.

(3) A person who violates this section is subject to a civil
fine of not nore than $50,000.00 or 5 tinmes the cost of the
political advertising that is the subject of the violation,
whi chever is greater

Sec. 48a. (1) In connection with a conplaint alleging a
vi ol ation of section 43 or 47 relating to a political

advertisenent, 1 or nore of the following may file a request with
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the secretary of state to issue a tenporary restraining order
under this section:

(a) A candi date.

(b) Apolitical party.

(c) A house or senate political party caucus commttee.

(d) A ballot question commttee.

(e) Any other person directly affected by the
advertisenent.

(2) If the secretary of state determ nes that the party
requesting a tenporary restraining order is likely to succeed on
the nerits of the conplaint relating to a politica
advertisenent, the secretary of state may issue a tenporary
restraining order containing ternms that the secretary of state
determines are just. Unless a shorter tinme is stated in the
tenporary restraining order, the order shall remain in effect
until a final decision or order is issued on the conplaint or, if
the conplaint is referred to the attorney general and an action
is comrenced, until a final judgnent is entered in the action.

(3) A determination by the secretary of state to issue or
not to issue a tenporary restraining order under this section is
subject to review by the circuit court under chapter 6 of the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.301 to
24.306, as if it were a final decision or order

(4) An action may be conmmenced in the circuit court to
enforce a tenporary restraining order issued under this section.

Sec. 54. (1) Except —with-respectto-the exceptions—and
conditions— as provided in subsections (2) and (3) and section
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55, and —te— except for |loans nade in the ordinary course of
busi ness, a corporation, joint stock conmpany, donestic dependent
sovereign, or |abor organization shall not nmake a contribution or
expenditure, including, but not limted to, a contribution or
expenditure for an el ectioneering conmunication, or provide
vol unt eer personal services that are excluded fromthe definition
of a contribution —pursuant—te— under section 4(3)(a).

(2) An officer, director, stockholder, attorney, agent, or
any ot her person acting for a | abor organization, a donestic
dependent sovereign, or a corporation or joint stock conpany,
whet her incorporated under the laws of this or —any—-ether
anot her state or foreign country, except corporations forned for
political purposes, shall not nake a contribution or expenditure
or provide volunteer personal services that are excluded fromthe
definition of a contribution —pursuant—te— under section
4(3) (a).

(3) A corporation, joint stock conpany, donestic dependent
sovereign, or |abor organization nmay nmake a contribution to a
bal |l ot question committee subject to this act. A corporation,

j oint stock conmpany, donestic dependent sovereign, or | abor

organi zati on may nmake an i ndependent expenditure in any anount
for the qualification, passage, or defeat of a ballot question.

A corporation, joint stock conpany, donestic dependent sovereign,
or | abor organization that nmakes an i ndependent expenditure under
this subsection is considered a ballot question conmmttee for the
pur poses of this act.

(4) A person who knowi ngly violates this section is guilty of
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a felony punishable, if the person is an individual, by a fine of
not nore than $5,000.00 or inprisonnment for not nore than
3 years, or both, or, if the person is not an individual, by a

fine of not nore than $10, 000. 00.
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