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HOUSE BILL No. 6072
)

HOUSE BILL No. 6072

July 6, 2004, Introduced by Rep. Julian and referred to the Committee on Regulatory Reform.
A Dbill to amend 1993 PA 327, entitled
"Tobacco products tax act,"”
by amendi ng section 9 (MCL 205.429), as anended by 1997 PA 187.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 9. (1) A tobacco product held, owned, possessed,

transported, or in control of a person in violation of this act,

and a vendi ng nmachi ne, vehicle, and other tangible personal
property containing a tobacco product in violation of this act
and any rel ated books and records are contraband and may be
sei zed and confiscated by the departnent as provided in this

section.

(2) If an authorized inspector of the departnent or a police

of fi cer has reasonabl e cause to believe and does believe that a

t obacco product is being acquired, possessed, transported, kept,

sold, or offered for sale in violation of this act for which the
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penalty is a felony, the inspector or police officer may
i nvestigate or search the vehicle of transportation in which the
t obacco product is believed to be |ocated. |If a tobacco product
is found in a vehicle searched under this subsection or in a
pl ace of business inspected under this act, the tobacco product,
vendi ng machi ne, vehicle, or other tangi ble personal property
cont ai ni ng those tobacco products and any books and records in
possessi on of the person in control or possession of the tobacco
product may be seized by the inspector or police officer and are
subject to forfeiture as contraband as provided in this section.

(3) As soon as possible, but not nore than 5 business days
after seizure of any alleged contraband, the person naking the
sei zure shall deliver personally or by registered nail to the
| ast known address of the person fromwhomthe seizure was made,
if known, an inventory statenment of the property seized. A copy
of the inventory statenent shall also be filed with the
—comm-sstoner— state treasurer. The inventory statenent shal
al so contain a notice to the effect that unless demand for
hearing as provided in this section is made within 10 business
days, the designated property is forfeited to the state. If the
person fromwhomthe seizure was nmade i s not known, the person
maki ng the sei zure shall cause a copy of the inventory statenent,
together with the notice provided for in this subsection, to be
published at least 3 tines in a newspaper of general circulation
in the county where the seizure was made. Wthin 10 busi ness
days after the date of service of the inventory statenment, or in

the case of publication, within 10 business days after the date
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of last publication, the person fromwhomthe property was seized
or any person claimng an interest in the property may by
registered mail, facsimle transm ssion, or personal service file
with the —coemm-ssioner— state treasurer a denmand for a hearing
before the —comm-ssioner— state treasurer or a person designated
by the —eomm-ssioner— state treasurer for a determnation as to
whet her the property was lawfully subject to seizure and
forfeiture. The person shall verify a request for hearing filed
by facsimle transm ssion by also providing a copy of the
original request for hearing by registered mail or personal
service. The person or persons are entitled to appear before the
departnent, to be represented by counsel, and to present
testimony and argunent. Upon receipt of a request for hearing,
t he departnment shall hold the hearing within 15 busi ness days.
The hearing is not a contested case proceeding and i s not subject
to the adm nistrative procedures act of 1969, 1969 PA 306, MCL
24.201 to 24.328. After the hearing, the departnent shall render
its decision in witing within 10 busi ness days of the hearing
and, by order, shall either declare the seized property subject
to seizure and forfeiture, or declare the property returnable in
whole or in part to the person entitled to possession. |If,
wi thin 10 busi ness days after the date of service of the
i nventory statenent, the person fromwhomthe property was seized
or any person claimng an interest in the property does not file
with the —coemm-ssioner— state treasurer a denmand for a hearing
before the departnent, the property seized shall be considered

forfeited to the state by operation of |aw and may be di sposed of
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by the departnent as provided in this section. |If, after a
hearing before the —commssioner— state treasurer or person

desi gnated by the —eeomm-ssioner— state treasurer, the departnent
determines that the property is lawfully subject to seizure and
forfeiture and the person fromwhomthe property was seized or
any persons claimng an interest in the property do not take an
appeal to the circuit court of the county in which the seizure
was nade within the tine prescribed in this section, the property
sei zed shall be considered forfeited to the state by operation of
| aw and may be di sposed of by the departnent as provided in this
section.

(4) If a person is aggrieved by the decision of the
departnent, that person may appeal to the circuit court of the
county where the seizure was made to obtain a judicial
determ nation of the | awful ness of the seizure and forfeiture.
The action shall be conmenced within 20 days after notice of the
departnment's determ nation is sent to the person or persons
claimng an interest in the seized property. The court shall
hear the action and determ ne the issues of fact and | aw i nvol ved
in accordance with rules of practice and procedure as in other in
remproceedings. |If a judicial determ nation of the |aw ul ness
of the seizure and forfeiture cannot be nade before deterioration
of any of the property seized, the court shall order the
destruction or sale of the property with public notice as
determined by the court and require the proceeds to be deposited
with the court until the | awful ness of the seizure and forfeiture

is finally adjudicated.
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(5) The department shall destroy all cigarettes forfeited to
this state. The departnent may sell —a— all tobacco —preoduct—or
products, except cigarettes, and other property forfeited
pursuant to this section at public sale. Public notice of the
sal e shall be given at |east 5 days before the day of sale. The
departnent may pay an anmount not to exceed 25% of the proceeds of
the sale to the local governnental unit whose | aw enforcenent
agency perforned the seizure. The bal ance of the proceeds
derived fromthe sale by the department shall be credited to the
general fund of the state.

(6) The seizure and destruction or sale of a tobacco product
or other property under this section does not relieve a person
froma fine, inprisonnment, or other penalty for violation of this
act .

(7) A person who is not an enployee or officer of this state
or a political subdivision of this state who furnishes to the
departnment or to any |aw enforcenent agency original information
concerning a violation of this act, which information results in
the collection and recovery of any tax or penalty or |leads to the
forfeiture of any cigarettes, or other property, may be awarded
and paid by the state treasurer, —upenthecertificationofthe
comm-ssioner—— conpensati on of not nore than 10% of the net
anount received fromthe sale of any forfeited cigarettes or
ot her property, but not to exceed $5,000.00 which shall be paid
out of the receipts fromthe sale of the property. |[If any anount
is issued to the |ocal governnental unit under subsection (5),

t he amobunt awarded under this subsection to a person who provides
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original information that results in a seizure of cigarettes or
ot her property by a local |aw enforcenment agency shall be paid
fromthat amount issued under subsection (5). |[If in the opinion
of the attorney general ——the-comm-ssioner— and the director of
the departnent of state police it is deened necessary to preserve
the identity of the person furnishing the information, the
attorney general ——thecommssioner— and the director of the
department of state police shall file with the state treasurer an
affidavit setting forth that necessity and a warrant may be
issued jointly to the attorney general —thecomrssioner— and
the director of the departnent of state police. Upon paynent to
t he person furnishing that information, the attorney general —
the—comm-ssioner— and the director of the departnent of state
police shall file with the state treasurer an affidavit that the
noney has been by thempaid to the person entitled to the noney
under this section.

(8) Begi nning Septenber 1, 1998, if a retail er possesses or
sells cigarettes on which the tax inposed under this act has not
been paid or accrued to a whol esal er, secondary whol esal er, or
uncl assified acquirer licensed under this act, the retailer shal
be prohibited from purchasi ng, possessing, or selling any

cigarettes or other tobacco products as foll ows:

(a) For a first violation, for a period of not nore than 6
nont hs.

(b) For a second violation within a period of 5 years, for a
period of at |east 6 nonths and not nore than 36 nonths.

(c) For a third or subsequent violation within a period of 5
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years, for a period of at least 1 year and not nore than 5
years.

(9) The prohibition described in subsection (8) shall be
ef fective upon service by certified mail or personal service on
the retailer of notice issued by the departnment ordering the
retailer to cease all sales and purchases of cigarettes and other
t obacco products. Upon receipt of this notice, the retailer nmay
return any tobacco products in the possession of the retailer
upon which the tax inposed by this act has been paid or accrued
to a whol esal er, secondary whol esal er, or unclassified acquirer
licensed under this act. The departnment shall notify al
I i censed whol esal ers, manufacturers, secondary whol esal ers,
vendi ng nachi ne operators, and unclassified acquirers of any
retailer who has been prohibited from purchasi ng cigarettes or
ot her tobacco products and the duration of the prohibition. A
whol esal er, secondary whol esal er, or unclassified acquirer shal
not sell cigarettes or other tobacco products to a retailer after
recei pt of notice fromthe departnent that the retailer is
prohi bited from purchasi ng tobacco products. Any cigarettes or
ot her tobacco products found on the prem ses of the retailer
during the period of prohibition shall be considered contraband
and subject to seizure under this section, and shall constitute
an additional inproper possession under this subsection. The
retailer may contest the order prohibiting purchase, possession,
or sale of tobacco products in accordance with the appea
procedures and tine limts provided in subsection (3) of this

section. After conpletion of the appeals provided or upon
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expiration of the period to request such appeal, the departnent
shall issue a final order and nake service upon the retailer of
an order to cease all purchases, possession, and sale of all
cigarettes and other tobacco products for a specified period as
appropriate. This order does not relieve the retailer from

sei zure and sale of a tobacco product or other property under
this section, or relieve the retailer froma fine, inprisonnent,

or other penalty for violation of this act.
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