HOUSE BILL No. 6098

HOUSE BILL No. 6098

July 21, 2004, Introduced by Reps. Milosch, Stakoe, Meyer, Wenke, Condino, Zelenko,
Drolet, Hummel, Nofs, Sheen, Koetje, Laloy, Taub, Acciavatti, Ward, DeRoche and Pastor
and referred to the Committee on Tax Policy.

A bill to anend 1941 PA 122, entitled

"An act to establish the revenue collection duties of the
departnent of treasury; to prescribe its powers and duties as the
revenue coll ection agency of the state; to prescribe certain
powers and duties of the state treasurer; to regulate the

I nportation, stanping, and disposition of certaln tobacco
products; to provide for the transfer of powers and duties now
vested in certain other state boards, comm ssions, departnents
and offices; to prescribe certain duties of and require certain
reports fromthe departnent of treasury; to provide Procedures
for the paynent, admnistration, audit, assessnent, |evy of
interests or penalties on, and appeal s of taxes and tax
l[iability; to prescribe its powers and duties if an agreenent to
act as agent for a city to admnister, collect, and enforce the
city incone tax act on behalf of a city is entered into with any
city, to provide an appropriation; to abolish the state board of
tax adm nistration; to prescribe penalties and provi de renedies;
and to declare the effect of this act,”

by amendi ng section 30c (MCL 205.30c), as amended by 2002 PA
616.
THE PECPLE OF THE STATE OF M CH GAN ENACT
Sec. 30c. (1) The state treasurer, or an authorized

representative of the state treasurer, on behalf of the
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departnment, may enter into a voluntary disclosure agreenent
pursuant to subsections (2) to (11) or an agreenment with a
federally recognized Indian tribe within the state of M chi gan
pursuant to subsections (12) and (13).

(2) A voluntary disclosure agreenment may be entered into with
a person who nakes application, who is a nonfiler, and who neets
1 or nore of the following criteria:

(a) Has a filing responsibility under nexus standards issued
by the departnent after Decenber 31, 1997.

(b) Has a reasonable basis to contest liability, as
determined by the state treasurer, for a tax or fee adm nistered
under this act.

(3) Al taxes and fees adm nistered under this act are
eligible for inclusion in a voluntary disclosure agreenent.

(4) To be eligible for a voluntary di scl osure agreenent,
subj ect to subsection (1), a person nust neet all of the
foll owi ng requirements:

(a) Except as otherw se provided in this subdivision, has had
no previous contact by the departnent or its agents regarding a
tax covered by the agreenent. For purposes of this subdivision,
a letter of inquiry, whether a final letter or otherw se,
requesting information under section 21(2)(a) that was sent to a
nonfiler shall not be considered a previous contact under this
subdivision if the nonfiler sends a witten request to the
departnment to enter into a voluntary discl osure agreenment not
[ ater than June 30, 1999.

(b) Has had no notification of an inpending audit by the
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departnment or its agents.

(c) I's not currently under audit by the departnent of
treasury or under investigation by the departnent of state
police, departnment of attorney general, or any |ocal |aw
enf orcenent agency regarding a tax covered by the agreenent.

(d) I's not currently the subject of a civil action or a
crimnal prosecution involving any tax covered by the agreenent.

(e) Has agreed to register, file returns, and pay all taxes
due in accordance with all applicable laws of this state for al
taxes adm ni stered under this act for all periods after the
| ookback peri od.

(f) Has agreed to pay all taxes due for each tax covered
under the agreenent for the |ookback period, plus statutory
interest as stated in section 23, within the period of tinme and
in the manner specified in the agreenent.

(g) Has agreed to file returns and worksheets for the
| ookback period as specified in the agreenent.

(h) Has agreed not to file a protest or seek a refund of
taxes paid to this state for the | ookback period based on the
i ssues disclosed in the agreenent or based on the person's |ack
of nexus or contacts with this state.

(5) If a person satisfies all requirenents stated in
subsections (1), (2), and (4), the departnment shall enter into a
voluntary di sclosure agreenment with that person providing the
following relief:

(a) Notwithstanding section 28(1)(e) of this act, the

departnent shall not assess any tax, delinquency for a tax,
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penalty, or interest covered under the agreenent for any period
before the | ookback period identified in the agreenent.

(b) The departnent shall not assess any applicable
di scretionary or nondiscretionary penalties for the | ookback
peri od.

(c) The departnent shall provide conplete confidentiality of
t he agreenent and shall also enter into an agreenment not to
di scl ose, in accordance with section 28(1)(f), any of the terns
or conditions of the agreenent to any tax authorities of any
state or governnental authority or to any person except as
requi red by exchange of information agreements authorized under
section 28(1)(f), including the international fuel tax agreenent
under chapter 317 of title 49 of the United States Code, 49
—U-S-CG— USC 31701 to 31708. The departnment shall not exchange
i nformati on obtai ned under this section with other states
regardi ng the person unless information regarding the person is
specifically requested by another state.

(6) The departnent shall not bring a crimnal action against
a person for failure to report or to remt any tax covered by the
agreenent before or during the | ookback period if the facts
established by the departnment are not materially different from
the facts disclosed by the person to the departnent.

(7) A voluntary disclosure agreenment is effective when signed
by the person subject to the agreenent, or his, her, or its
| awful representative, and returned to the departnment within the
time period specified in the agreenent. The departnent shal

only provide the relief specified in the executed agreenent. Any
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verbal or witten conmunication by the departnent before the
effective date of the agreenment shall not afford any penalty
wai ver, limted | ookback period, or other benefit otherw se
avai |l abl e under this section.

(8) A material msrepresentation of the fact by an applicant
relating to the applicant's current activity in this state
renders an agreenment null and void and of no effect. A change in
the activities or operations of a person after the effective date
of the agreenent is not a material m srepresentation of fact and
shall not affect the agreenent's validity.

(9) The department nmay audit any of the taxes covered by the
agreenent within the | ookback period or in any prior period if,
in the departnment's opinion, an audit of a prior period is
necessary to determne the person's tax liability for the tax
periods within the | ookback period or to determ ne anot her
person's tax liability.

(10) Nothing in subsections (2) to (9) shall be interpreted
to allow or permt unjust enrichnent as that termis defined in
subsection (15). Any tax collected or withheld from anot her
person by an applicant shall be remtted to the departnent
W t hout respect to whether it was collected during or before the
| ookback peri od.

(11) The departnent shall not require a person who enters
into a voluntary disclosure agreenent to nake any filings that
are additional to those otherw se required by |aw

(12) The departnent nmay enter into a tribal agreement with a

federally recogni zed Indian tribe specifying the applicability of
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a tax adm ni stered under this act to that tribe, its nenbers, and
any person conducting business with them The tribe, its
menbers, and any person conducting business with them shal
remain fully subject to this state's tax acts except as otherw se
specifically provided by an agreenent in effect for the period at
issue. A tribal agreenent shall include all of the follow ng:

(a) A statenent of its purpose.

(b) Provisions governing duration and term nation that make
the agreement term nable by either party if there is
nonconpl i ance and termnable at-will after a period of not nore
than 2 years.

(c) Provisions governing adm nistration, collection, and
enforcenent. Those provisions shall include all of the
fol |l ow ng:

(i) Collection of taxes |evied under the general sales tax
act, 1933 PA 167, MCL 205.51 to 205.78, or the use tax act, 1937
PA 94, MCL 205.91 to 205.111, on the sale of tangible personal
property or the storage, use, or consunption of tangible persona
property not exenpt under the agreenent.

(ii) Collection of taxes |evied on tobacco products under the
t obacco products tax act, 1993 PA 327, MCL 205.421 to 205. 436,
and taxes |evied under the notor fuel tax act, 2000 PA 4083,

MCL 207.1001 to 207.1170, and the notor carrier fuel tax act,
1980 PA 119, MCL 207.211 to 207.234, on sales of tobacco products
or notor fuels not exenpt under the agreement.

(iii) Wthholding and rem ttance of inconme taxes |evied under

the income tax act of 1967, 1967 PA 281, MCL 206.1 to 206. 532,
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from enpl oyees not exenpt under the agreenent.

(iv) Reporting of ganbling winnings to the same extent and in
the sane manner as reported to the federal governnent.

(v) A waiver of tribal sovereign imunity sufficient to make
t he agreenent enforceabl e against both parties.

(d) Provisions governing disclosure of information between
the departnent and the tribe as necessary for the proper
adm nistration of the tribal agreenent.

(e) A provision ensuring that the nenbers of the tribe wll
be bound by the terns of the agreenent.

(f) A designation of the agreenent area wi thin which the
specific provisions of the tribal agreenent apply.

(13) Atribal agreenent authorized under subsection (12) may
include 1 or nore of the foll ow ng:

(a) A provision for dispute resolution between this state and
the tribe, which may include a nonjudicial forum

(b) A provision for the sharing between the parties of
certain taxes collected by the tribe and its nmenbers.

(c) Any other provisions beneficial to the administration or
enforcenent of the tribal agreement.

(14) A tribal agreenent authorized under subsection (12)
shal | not authorize the approval of a class Il gam ng conpact
negoti ated under the Indian gam ng regul atory act, —Publie
Law-100-497,102 Stat—2467— 25 USC 2701-2721

(15) As used in this section:

(a) "Lookback period" nmeans 1 or nore of the follow ng:

(1) The nost recent 48-nonth period as determ ned by the
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departrment or the first date the person subject to an agreenent
under this section began doing business in this state if |ess
t han 48 nont hs.

(i) For single business taxes |evied under the single
busi ness tax act, 1975 PA 228, MCL 208.1 to 208. 145, the | ookback
period shall be the 4 nost recent conpleted fiscal or cal endar
years over a 48-nonth period or the first date the person subject
to an agreenent under this section began doing business in this
state if |ess than 48 nonths.

(1ii) Notwi t hst andi ng subparagraphs (i), (i), and (iv), the
nost recent 36-nonth period as determ ned by the departnment or
the first date the person subject to an agreenent under this
section began doing business in this state if |ess than 36
nonths, if tax returns filed in another state for a tax based on
net income that included sales in the nunerator of the
apportionnent formula that now nmust be included in the nunerator
of the apportionment fornmula under the single business tax act,
1975 PA 228, MCL 208.1 to 208.145, and those sales increased the
net tax liability payable to that state.

(iv) If there is doubt as to liability for the tax during the
| ookback period, another period as determ ned by the state
treasurer to be in the best interest of this state and to
preserve equitable and fair adm nistration of taxes.

(b) "Nonfiler" for a particular tax neans, beginning July 1,
1998, a person that has not filed a return for the particul ar tax
bei ng di scl osed for periods beginning after Decenber 31, 1988.

Nonfiler also includes a person whose only filing was a single
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busi ness tax estimated tax return filed before January 1, 1999.

(c) "Person" neans an individual, firm bank, financia

institution, limted partnership, copartnership, partnership
joint venture, association, corporation, limted liability
conpany, limted liability partnership, receiver, estate, trust,

or any other group or conbination acting as a unit.

(d) "Previous contact" neans any notification of an inpending
audit pursuant to section 21(1), review, notice of intent to
assess, or assessnent. Previous contact also includes fina
letters of inquiry pursuant to section 21(2)(a) or a subpoena
fromthe departnent.

(e) "Unjust enrichment” includes the w thholding of incone
tax under the inconme tax act of 1967, 1967 PA 281, MCL 206.1 to
206. 532, and the collection of any other tax adm nistered by this
act that has not been remtted to the departnent.

(f) "Voluntary disclosure agreenment” or "agreenent" means a
witten agreenent that conplies with this act.

(16) The departnent of treasury shall post a copy of each
tribal agreenent and any changes to a tribal agreenment on the
departrment of treasury's website not later than 60 days after the
tribal agreenent takes effect or the changes to the tri bal
agreenent take effect.

(17) Not later than January 31 of each year, the departnment
of treasury shall report to each house of the |egislature,
including the majority leader and mnority | eader of the senate
and the speaker and mnority |eader of the house of

representatives, on the tribal agreenent and changes to the
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tribal agreement entered into during the imedi ately preceding
cal endar year. The report shall include all of the follow ng:

(a) A copy of the tribal agreenent.

(b) A summary of the changes since the i medi ately preceding
report.

(c) A detailed listing and description of changes to any
agreenment areas described in a tribal agreenent.

(18) The treasurer or his or her designee nmay settle a civil
tax matter in dispute by reducing the tax or penalties, or both,
if the settlenent involves a reduction of tax or penalties
totaling an amobunt not exceedi ng $50, 000. 00.

(19) The treasurer or his or her designee may settle a civil
tax matter in dispute by reducing the tax or penalties, or both,
that involves a total reduction of tax or penalties of $50, 000.00
or nore if the treasurer submts the recommended settlenent to
the attorney general for review. The attorney general shal
review the settlenent and reply in witing within 30 days of
receiving the recormmended settl enent, giving an opinion of
whet her the settlenent is reasonable froman overall perspective
and the reasons for that opinion.

(20) If a settlenment is made by the treasurer under
subsection (19), a copy of the settlenment shall be filed and

mai ntai ned as a public record in the office of the state

treasurer. The record shall include all of the foll ow ng:
(a) The names of the taxpayers who are parties to the
settlenent.
(b) The total anopunt in dispute.
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(c) The anount of paynent agreed to in the settlenent.

(d) A summary of the reasons why the settlenment is in the
best interests of this state.

(e) The attorney general's opinion if required under
subsection (19).

(21) The public record naintained under subsection (20) shal
not include information relating to a trade secret, patent,
process, style of work, apparatus, business secret, or
organi zation structure, that if disclosed woul d adversely affect
t he taxpayer or the national defense.

(22) Al settlenents entered into under subsection (18) or
(19) are final and nonappeal abl e, except upon a show ng of fraud

or misrepresentation with respect to a material fact.
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