SENATE BILL No. 41

co N o o~ W N PP

SENATE BILL No. 41

January 22, 2003, Introduced by Senators HAMMERSTROM, PATTERSON, KUIPERS,
LELAND, BRATER, GOSCHKA, SCHAUER, JACOBS and HARDIMAN and referred
to the Committee on Health Policy.

A bill to anend 1978 PA 368, entitled
"Public health code,"

(MCL 333.1101 to 333.25211) by adding sections 17748a, 17748b,
17748c, 17748d, 17748e, 17748f, 177489, 17748h, 17748i, 17748j,
17748k, 177481, 17748m 17748n, 177480, 17748p, 17748q, 17748r,
17748s, 17748t, and 17748u.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 17748a. As used in this section and in sections 17748b
to 17748u:

(a) "Agent" nmeans a person who engages in a regul ated
activity on behal f of another person. Agent includes an outside
sal esperson, sales representative, pharmaceutical representative
detail er, nedical education and comruni cati ons conpany, sales
agent, sal es specialist, account executive, or account nmanager.

Agent includes a distributor, dispenser, or prescriber when
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acting for a manufacturer or an agent. Agent does not include
t he foll ow ng:

(i) A conmon or contract carrier, warehouser, or enpl oyee of
the carrier or warehouser.

(i) A publisher, owner, or working nmenber of the press,
radio, or television while dissem nating news or editorial
comment to the general public in the ordinary course of
busi ness.

(iii) An el ected or appointed public official of state or
| ocal government who is acting in the course or scope of the
of fice for no conpensation, other than that provided by |aw for
the office.

(b) "Business" neans a corporation, partnership, sole
proprietorship, firm enterprise, franchise, association
organi zation, self-enployed individual, holding conpany, joint
stock conpany, receivership, trust, activity, or entity that is
organi zed for profit or nonprofit purposes.

(c) "Business with which the prescriber is associated" neans

a business in which any of the follow ng apply:

(i) The prescriber is a partner, director, officer, or
enpl oyer.

(i) A nenber of the prescriber's immediate famly is a
partner, director, officer, or enployer.

(iii) The prescriber or a nenber of the prescriber's
imediate famly is a stockhol der of close corporation stock
worth $1,000.00 or nore at fair market val ue or which represents

nore than 5% equity interest, or is a stockhol der of publicly
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traded stock worth $10, 000.00 or nore at fair market val ue or
which represents nore than 10% equity interest. This subdivision
does not apply to publicly traded stock under a tradi ng account
if the filer reports the nane and address of the stockbroker

(d) "Conpensation" neans a paynent of nobney, objects,
services, or anything of nonetary value received or to be
received froma person, whether in the formof a fee, salary,
f orbearance, forgiveness, or another form of reconpense.

(e) "Departnent” neans the departnment of consuner and
i ndustry services or a successor department.

(f) "Expenditure" means conpensation for |abor or an advance,
honorarium speaker's fee, conveyance, gift, deposit,
di stribution, transfer of noney, |oan, paynent, pledge,
subscription of noney, or anything of value, including a
contract, agreenent, prom se, or other obligation, whether or not
| egal | y enforceabl e.

(g) "Financial transaction" nmeans a purchase, sale, or other

type of transfer or exchange of noney, goods, other property, or

services for consideration of substantially equal or greater
val ue.

(h) "G ft" neans a paynent, advance, forbearance, |oan, or
the tendering or deposit of nobney, services, or anything of

val ue, the cunmul ative val ue of which exceeds $47.00 in any 1
nmont h period, unless consideration of equal or greater value is
received. G ft does not include any of the follow ng:

(1) Anything of value received froma nenber of the

recipient's imediate famly, a relative, or arelative of a
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spouse, within the seventh degree of consanguinity as conputed by
the civil law nethod, or the spouse of such a relative.

(ii)) A breakfast, |uncheon, dinner, or other refreshnent
consi sting of food and beverage provided for inmediate
consunpti on.

(i) "Inmediate fam |y" nmeans an individual's child residing
in the individual's household, a spouse of an individual, or an
i ndi vidual clainmed by that individual or that individual's spouse
as a dependent for federal inconme tax purposes.

(j) "Loan" neans a transfer of noney, property, or anything
of ascertainable value in exchange for an obligation, conditiona
or not, to repay in whole or in part. Loan does not include a
transfer made in the normal course of business by an institution
as defined in section 1202 of the banking code of 1999, 1999
PA 276, MCL 487.11202, a national bank, a branch bank, an
i nsurance conpany issuing a loan or receiving a nortgage in the
normal course of business, a prem um finance conpany, a nortgage
conpany, a small | oan conpany, a state or federal credit union, a
savi ngs and | oan association chartered by this state or the
federal governnent, or a licensee as defined by section 2 of the
not or vehicl es sales finance act, 1950 (Ex Sess) PA 27,

MCL 492. 102.

(k) "Manufacturer” means that termas defined in section
17706.

() "Prescriber"” means that termas defined in section
17708( 2) .

(m "Regul ated activity" neans sale, offer for sale,
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pronotion, detailing, recomendation of purchase, informationa
contact, conmunication for the purpose of inducing a sale, or
sim lar conduct concerning a controlled substance or a drug or
devi ce sal able on prescription only.

Sec. 17748b. Not | ater than 15 days after becomi ng a
manuf acturer, the manufacturer shall file a registration on a
formor in a manner specified by the departnent. The
regi stration shall contain the follow ng information:

(a) The manufacturer's nane and office address.

(b) The name and address of each person enpl oyed, reinbursed
for expenses that exceed $19. 00, or given conpensation by the
manuf acturer for performng a regulated activity in this state.

(c) The name, address, and nature of business of each person
t hat gives conpensation to the manufacturer or the agent of a
manuf acturer for regulated activities.

(d) The fiscal year of the manufacturer

Sec. 17748c. Not later than 3 days after becom ng an agent,
the agent shall file a registration on a formor in a manner
specified by the departnment. The registration shall contain the
followi ng information:

(a) If the agent is not an individual, the agent's nane and
of fi ce address.

(b) If the agent is an individual, the agent's nane,
per manent residence address, and office address.

(c) The name and address of each person enpl oyed, reinbursed
for expenses that exceed $19.00, or given conpensation by the

agent for a regulated activity in this state.
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(d) The name, address, and nature of business of each person
who gi ves conpensation to or reinburses the agent or the
representative of an agent for regulated activities.

Sec. 17748d. A manufacturer or agent that fails to register
under section 17748b or 17748c shall pay a late registration fee
of $19.00 for each day the nanufacturer or agent remains not
registered in violation of section 17748b or 17748c, not to
exceed $570.00. In addition to the late registration fee, a
manuf acturer or agent that fails to register under section 17748b
or 17748c for nore than 30 days is guilty of a m sdeneanor
puni shabl e by a fine of not nore than $1, 000. 00.

Sec. 17748e. A person required to register under
section 17748b or 17748c shall file a notice of termnation with
the departnent within 30 days after ceasing regul ated
activities. Filing a termnation notice does not rel ease the
person required to regi ster under section 17748b or 17748c from
the reporting requirenents for that reporting period. An agent
shall file a notice of termnation with the departnment within 30
days after any agency relationship is term nated, concerning the
term nat ed agency rel ati onship

Sec. 17748f. (1) A manufacturer, or an agent on behalf of a
manuf acturer, shall file a signed report on a formor in a manner
specified by the departnment. A report shall be filed on or
bef ore August 31 covering the 6 nonths ending on July 31 and on
or before January 31 covering the entire cal endar year ending on
the i medi ately precedi ng Decenber 31.

(2) A manufacturer or agent may request fromthe departnent
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an extension of the deadline for filing a report under
subsection (1) for a period not to exceed 60 days. Wthin 9 days
after receipt of a request, the departnent shall respond in
witing, either approving or disapproving the extension. |If
approved, the departnent shall include in its response the period
of the extension. A manufacturer or agent may file an anended
report within 1 year after the filing deadline, including an
ext ensi on peri od.

Sec. 17748g. A report required under section 17748f shal
be submitted on a formor in a manner specified by the
departrment. The report shall include an account of each
expendi ture made by the manufacturer and agent. The expenditures
shal | be grouped by prescriber and shall be reported by category,
with the report showing the total anbunt expended in each
category during the preceding reporting period and the cunul ative
anount expended in each category for the current year from
January 1 through the nonth covered by the report. Expenditures
shall be reported in the follow ng categories:

(a) Expenditures for food, beverages, and entertai nment
provi ded for prescribers.

(b) Expenditures nmade or incurred by a manufacturer or an
agent, other than expenditures made or incurred by a manufacturer
or an agent of |ess than $10.00 nmade for or on behalf of a
prescriber for goods or services for which a recei pt or proof of
purchase is not normally avail abl e.

(c) Expenditures during the inmrediately preceding reporting

period by the manufacturer or agent for or on behalf of a
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prescriber that involved goods or services having a val ue of at
| east $950.00 or that involved travel or |odging expenses paid
for or reinbursed to a prescriber in excess of $625.00. The
account shall include the date and nature of the expenditure, the
parties to the transaction, and the anount i nvol ved.

Sec. 17748h. Sections 17748f and 177489 do not apply to the
fol | ow ng:

(a) A financial transaction undertaken in the ordinary
course of the manufacturer's business, unless the nmanufacturer
gives the prescriber a preferential interest rate, paynent due
date, or tine price differential solely because the prescriber is
using or ordering a specific controlled substance or drug or
devi ce sal abl e on prescription only.

(b) The giving of conplinmentary starter doses.

Sec. 17748i. (1) For travel or |odging expenses described
in section 17748g, the nmanufacturer or agent shall prepare a
separate docunent listing the expenditures. Sinultaneously with
the filing of the report to the departnent, the manufacturer or

agent shall send a copy of the docunment to the affected

prescri ber.
(2) Expenditures for food, beverages, and entertai nnment
provi ded a prescriber shall be reported if the expenditures for

t hat prescriber exceed $47.00 in any nonth covered by the report
or $300.00 during that cal endar year begi nning January 1 through
the nonth covered by the report. The report shall include the
nanme and office address of the prescriber and the expenditures

for that prescriber for the year. |If nore than 1 prescriber is
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provi ded food, beverages, and entertai nnent for nonths covered by
the report and a single paynent is made, the report may reflect
t he average anmount of the paynent for each prescriber.

(3) If the expenditures are for an event that nore than 25
prescribers attended or an event to which an identifiable group
of prescribers were invited, the expenditures shall be reported,
grouped by event, if the total expenditures exceed $475.00 in any
nmont h covered by the report or $1,000.00 during that cal endar
year from January 1 through the nonth covered by the report. A
manuf acturer or an agent shall report the total amount expended
on the group of prescribers in attendance for food, beverages,
and entertainnment and is not required to report the anount
expended on the prescribers individually. |In reporting those
amounts, the manufacturer or agent shall provide a description by
category of the persons in attendance and the nature of each
event or function held during the preceding reporting period.

(4) If an agent enpl oys another agent to engage in regul ated
activities, the activities of the enpl oyee agent shall be
reported by the enployer agent under this section.

Sec. 17748). The departnment shall preserve a report filed
under section 17748f for 5 years after filing. A report may be
reproduced as authorized in the records nedia act, 1992 PA 116,
MCL 24.401 to 24.403. After the required preservation period, a
report, or a reproduction of the report, other than those
necessary to conplete an investigation by the attorney general or
pertinent to a matter being adjudicated in a court of |aw, or

otherwise required by |law to be retained, shall be destroyed.
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Sec. 17748k. (1) Information copied fromany of the
followi ng shall not be sold or utilized for a comerci al
pur pose:

(a) Aregistration formrequired by section 17748b or
17748c.

(b) A report required by section 17748f.

(c) Alist conpiled fromthe forms or reports.

(2) A person who violates this section is subject to a civil
penalty of not nore than $1, 000. 00.

Sec. 17748l. (1) A manufacturer or an agent shall obtain
and preserve accounts, bills, receipts, books, papers, and
docunents necessary to substantiate a report required by section
17748f for 5 years after the report is filed. The nmanufacturer
or agent shall nake these records avail able for inspection upon

request by the departnent after reasonable notice. The records

shall include the follow ng:
(a) An account of each expenditure nade to or for a
prescriber. A single expenditure of $100.01 or nore shall be

recorded separately with the record showi ng the date, purpose,
and nane and address of the recipient of the expenditure.

(b) An item zed account of each expenditure for food,
beverages, and entertai nment provided for a prescriber. The
account shall state the date and ampbunt of each expenditure, the
name and title of the prescriber for whomthe expenditure was
made, and the nanme of the agent who purchased the food,
beverages, or entertainnent for the prescriber. 1f, however,

nore than 1 prescriber is provided food, beverages, and
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entertai nnent and paynent is nmade through an undivi ded
transaction, the account may reflect the average anmount expended
for each prescriber.

(c) The anount expended for food, beverages, and
entertai nnent for prescribers at an event that nore than 25
prescribers attended or an event to which an identifiable group
of prescribers were invited. The record shall not list the
expenditures for prescribers individually. The manufacturer
shall record the names of each prescriber that actually attended
and the nature of each event held.

(2) An individual who violates this section is guilty of a
m sdeneanor puni shable by a fine of not nore than $1, 000. 00 or
i npri sonment for not nore than 90 days, or both. A person other
than an individual who violates this section is guilty of a
m sdeneanor puni shable by a fine of not nore than $10, 000. 00.

Sec. 17748m A person who, without good cause, fails to
report under section 17748f shall pay a late filing fee of $19.00
for each day the report remains not filed, not to exceed
$570.00. In addition to the late filing fee, a person who,
wi t hout good cause, is in violation nore than 30 days is guilty
of a m sdeneanor puni shable by a fine of not nore than $1, 000. 00.

Sec. 17748n. (1) An agent who is conpensated, reinbursed,
or otherw se enployed by a manufacturer for performng a
regul ated activity shall provide to the enpl oyi ng manuf acturer a
full accounting of each regulated activity and expenditure
required to be reported under the registration, reporting, and

record-keepi ng requirenents of sections 17748b to 17748l at | east
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10 days before the enpl oyi ng manufacturer's report is due to be
filed. |If the agent files the report on behalf of the
manuf acturer, this accounting is waived.

(2) A person who violates this subsection is guilty of a
m sdeneanor puni shable by a fine of not nore than $1, 000. 00.

Sec. 177480. (1) A manufacturer or agent or anyone acting
on behal f of a manufacturer or agent shall not give a gift to a
prescri ber.

(2) An individual who gives a gift in violation of this
section with a value of $3,000.00 or less is guilty of a
m sdeneanor puni shable by a fine of not nore than $5, 000.00 or
i nprisonment for not nore than 90 days, or both. A person other
than an individual shall be fined not nore than $10, 000. 00.

(3) An individual who gives a gift in violation of this
section wth a value of nore than $3,000.00 is guilty of a felony
puni shabl e by a fine of not nore than $10, 000. 00 or inprisonnent
for not nore than 3 years, or both. A person other than an
i ndi vi dual shall be punished by a fine of not nore than
$25, 000. 00.

Sec. 17748p. (1) Effective January 1, 2004 and each year
thereafter, the nonetary anounts established in sections 17748a
to 177480 for registration and reporting thresholds and for
penal ties shall be adjusted each January 1 to reflect the annual
aver age percentage increase or decrease in the Detroit consuner
price index for all itens as reported by the United States
departnment of labor. The adjustnent for each year shall be nmade

by conparing the Detroit consunmer price index--all itens for the
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12-nmont h period ending the preceding August 30 with the
corresponding Detroit consumer price index of 1 year earlier
The percentage i ncrease or decrease shall be nmultiplied by the
current anounts. These results shall be rounded up to the
nearest dollar for anounts established on the effective date of
this section that are $100.00 or |ess, and rounded up to the
near est $25.00 for anounts established on the effective date of
this section that are nore than $100. 00, and added to or
subtracted fromthe current nonetary anounts as previously
adj usted by this section, which shall be the new anounts for that
year.

(2) An adjustnent under this section applies only to

expenditures or violations occurring after the date of the

adj ust nment .
(3) The departnent shall determ ne and announce the adjusted
anounts on or before Decenber 15 of each year and shall provide

themto each person that requests them

(4) If the consuner price index is unavail able, the
department shall nmke a reasonabl e approxi mation.

Sec. 17748g. The department shall pronulgate rules to
i npl enment sections 17748a to 17748u under the adm nistrative
procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328.
Sections 17748a to 17748u shall not be enforced until after the
promul gation of the rules required by this section.

Sec. 17748r. Sem annually, the departnment shall prepare and
publ i sh summari es of reports received under the registration

reporting, and record-keeping requirenments of sections 17748b to
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17748l. The summaries shall list the nane of each manufacturer
and agent. The sumaries shall be given w de public
di ssem nati on.

Sec. 17748s. (1) The departnment shall determ ne whether a
report that is required to be filed is in fact filed.

(2) Areport required under the registration, reporting, and
record- keepi ng requirenents of sections 17748b to 17748l shall be
filed not later than 4 p.m of the day on which it is required to
be filed. A report that is postmarked by certified mail not |ess
than 2 days before the deadline for filing is considered filed

within the prescribed tine regardl ess of when it is actually

del i vered.
(3) Wthin 10 days after the deadline for filing a report
under the registration, reporting, and record-keeping

requi renents of sections 17748b to 17748l, the departnent shal
give notice to the filer by certified mail of an error or

om ssion in the report and shall give notice to a person whomthe
departnent finds probable cause exists that the person is
required to file, but who has failed to file, a report. The

departnment's failure to give notice as required by this section

is not a defense to a crimnal action against a person required
to file.

(4) Wthin 20 days after a report is required to be filed,
the filer shall nake necessary corrections in the report filed

with the departnent.
(5) After 30 days have expired after the deadline for filing

a report, the departnent shall report errors or om ssions that
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were not corrected and failures to file to the attorney general.
The departnent shall mail a copy of the notice to the attorney
general to the person who was required to file or was required to
correct errors or om Ssions.

(6) The department shall conduct investigations and 1 or nore
hearings as may be necessary to determne if probabl e cause
exists that a violation of the registration, reporting, gift, and
record- keepi ng requirenents of sections 17748b to 177480 has
occurred. A hearing conducted under this subsection shall be in
conpliance with the adm nistrative procedures act of 1969, 1969
PA 306, MCL 24.201 to 24. 328.

Sec. 17748t. (1) If the departnent, upon investigation of a
report filed under the registration, reporting, gift, and
record- keepi ng requirenents of sections 17748b to 177480,
determ nes that there is probable cause to believe a violation of
the registration, reporting, gift, and record-keeping
requi renents of sections 17748b to 177480 occurred, the
departnent shall forward the results of that investigation to the
attorney general for enforcenent.

(2) A sworn conplaint alleging a violation of the
regi stration, reporting, gift, and record-keeping requirenments of
sections 17748b to 177480 shall be filed with the departnent.

Upon recei pt of a sworn conplaint, the attorney general shal
determ ne whether there is probable cause that there was a
violation of the registration, reporting, gift, and

record- keepi ng requirenents of sections 17748b to 177480. Notice

shall be given to a person within 5 days after a sworn conpl ai nt

00464' 03 KAO



© 00 N o o0~ W N PP

N N NN R R R R R R R R R
W N P O © O N O O » W N B O

16
is filed against that person. Notice shall include a copy of the
sworn conplaint. Every 60 days after the date of a request for
an investigation and until the matter is term nated, the attorney
general shall mail to the conplainant and to the alleged viol ator
notice of the action taken to date by the attorney general,
together with the reasons for the action or nonaction. If it is
deternmined that there is no probabl e cause that a violation of
the registration, reporting, gift, and record-keeping
requi renents of sections 17748b to 177480 did occur, the attorney
general shall inmediately give notice to the conplainant and to
t he person previously given notice under this section.

(3) Al governnmental bodies shall cooperate with the
departnment of attorney general in the conduct of its
i nvestigations.

Sec. 17748u. The attorney general, upon investigation and
determ nation that the registration, reporting, gift, and
record- keepi ng requirenents of sections 17748b to 177480 were
viol ated, shall do either or both of the follow ng:

(a) Initiate a civil action to enforce the registration
reporting, and record-keeping requirenents of sections 17748b to
17748l.

(b) Begin crimnal prosecution for the inposition of crimna

penal ti es.
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