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SB- 0203, As Passed House, Decenber 13, 2005

HOUSE SUBSTI TUTE FOR
SENATE BI LL NO. 203

A Dbill to amend 1975 PA 228, entitled
"Si ngl e business tax act,"”
by anmendi ng section 54 (MCL 208.54), as added by 1999 PA 115.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 54. (1) Notwi thstanding sections 51 and 52, a spun off
corporation may elect to calculate its sales factor under this
section for a period of 5 years if the followng criteria under
subdivisions (a), (b), and (c) are nmet, —and— for an additional 2
years followi ng the 5 years, AND FOR AN ADDI TI ONAL 4 YEARS
FOLLOAN NG THE ADDI TIONAL 2 YEARS if all of the following criteria
under this subsection are net:

(a) The spun off corporation was included in a conbi ned or
consol idated return under this act for the tax year imediately

precedi ng the restructuring transaction.
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(b) As a result of the restructuring transaction that occurred
on or after January 1, 1999, both of the follow ng apply:

(1) The spun off corporation ceased to be included in the
conbi ned or consolidated annual return under this act described in
subsection (1)(a).

(i) Wthout regard to this section, the spun off corporation
woul d have had an increased tax liability under this act for the
tax year in which the election under this section is made.

(c) On or before the due date for filing the spun off
corporation's first annual return under this act follow ng the
restructuring transaction, the spun off corporation shall request,
in witing, approval fromthe state treasurer for the election
provi ded under this section. The state treasurer mnmust approve the
request under this subdivision by the spun off corporation. The
request shall include all of the follow ng:

(1) A statenment that the spun off corporation qualifies for the
el ection under this section.

(ii)) Alist of all corporations, |imted liability conpanies,
and any ot her business entities that the spun off corporation
controlled at the tinme of the restructuring transaction.

(ii) A comm tnent by the spun off corporation to invest at
| east $500, 000, 000. 00 of capital investment in this state within 5
years. The 5 years under this subparagraph shall conmence with the
first tax year following the tax year in which the restructuring
transacti on was conpl et ed.

(d) Prior to the end of the sixth year follow ng the

restructuring transaction and if the spun off corporation is not
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required to file amended returns under subsection (3), the spun off
corporation shall request, in witing, approval fromthe state
treasurer for the election —previded— OF THE 2 ADDI Tl ONAL YEARS
under —this-seetion— SUBSECTION (1). The state treasurer mnust
approve the request under this subdivision by the spun off
corporation. The request shall include all of the follow ng:

(i) A statenment that the spun off corporation qualifies for the
el ection under this section.

(ii)) Alist of all corporations, |imted liability conpanies,
and any ot her business entities that the spun off corporation
controlled at the tinme of the restructuring transaction.

(ii) A comm tnent by the spun off corporation to invest at
| east $200, 000, 000. 00 of capital investnent in this state within
t he —hrext—2-years— ADDI TIONAL 2 YEARS OR A COW TMENT BY THE SPUN
OFF CORPORATI ON TO I NVEST A TOTAL OF $700, 000, 000. 00 OF CAPI TAL
I NVESTMENT I N THIS STATE WTH N THE 7- YEAR PERI CD BEG NNI NG W TH
THE YEAR I N WHI CH THE RESTRUCTURI NG TRANSACTI ON WAS COVPLETED. The
2 years under this subparagraph shall commence with the sixth tax
year following the tax year in which the restructuring transaction
was conpl et ed.

(E) PRIOR TO THE END OF THE EI GHTH YEAR FOLLOW NG THE
RESTRUCTURI NG TRANSACTI ON AND | F THE SPUN OFF CORPORATI ON | S NOT
REQUI RED TO FI LE AMENDED RETURNS UNDER SUBSECTI ON (5), THE SPUN OFF
CORPORATI ON MAY REQUEST, I N WRI TI NG APPROVAL FROM THE STATE
TREASURER FOR THE ELECTI ON OF THE 4 ADDI TI ONAL YEARS UNDER
SUBSECTI ON (1). THE STATE TREASURER MUST APPROVE THE ELECTI ON UNDER
TH'S SUBDI VI SI ON. THE REQUEST SHALL | NCLUDE ALL OF THE FOLLOW NG
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Senate Bill No. 203 (H 1) as anended Decenber 13, 2005
(1) A STATEMENT THAT THE SPUN OFF CORPORATI ON QUALI FI ES FOR THE

ELECTI ON UNDER THI S SECTI ON.

(i) A LI ST OF ALL CORPCRATIONS, LIMTED LIABILITY COVPAN ES,
AND ANY OTHER BUSI NESS ENTI TI ES THAT THE SPUN OFF CORPORATI ON
CONTROLLED AT THE TI ME OF THE RESTRUCTURI NG TRANSACTI ON.

(iii)) A COW TMENT BY THE SPUN OFF CORPCRATI ON TO | NVEST AT
LEAST AN ADDI TI ONAL $200, 000, 000. 00 OF CAPI TAL | NVESTMENT IN THI S
STATE WTHI N THE ADDI TI ONAL 4 YEARS AND MAI NTAI N AT LEAST 80% OF
THE NUMBER OF FULL-TI ME EQUI VALENT EMPLOYEES IN THI S STATE BASED ON
THE NUMBER OF FULL-TI ME EQUI VALENT EMPLOYEES IN THI S STATE AT THE
BEG NNI NG OF THE ADDI Tl ONAL 4- YEAR PERI OD FOR ALL OF THE ADDI TI ONAL
4 YEARS, A COWMWM TMENT BY THE SPUN OFF CORPORATI ON TO | NVEST AN
ADDI TI ONAL $400, 000, 000. 00 IN THI S STATE W THI N THE ADDI TI ONAL 4
YEARS, OR A COW TMENT BY THE SPUN OFF CORPORATI ON TO | NVEST A

TOTAL OF $1, 300, 000, 000.00 [IN THI S STATE] WTH N THE 11- YEAR PERI CD
COMVENCI NG

W TH THE YEAR I N WH CH THE RESTRUCTURI NG TRANSACTI ON WAS COVPLETED.
THE 4 YEARS UNDER TH S SUBPARAGRAPH SHALL COMMENCE W TH THE El GHTH
YEAR FOLLON NG THE TAX YEAR | N WHI CH THE RESTRUCTURI NG TRANSACTI ON
WAS COMPLETED. FOR PURPCSES OF THI S SUBPARAGRAPH, THE NUVBER OF
FULL- TI ME EQUI VALENT EMPLOYEES | NCLUDES EMPLOYEES I N ALL OF THE
FOLLOW NG Cl RCUVSTANCES:

(A) ON TEMPORARY LAYCFF.

(B) ON STRIKE.

(C) ON A TYPE OF TEMPORARY LEAVE OTHER THAN THE TYPE UNDER
SUB- SUBPARAGRAPHS (A) AND (B).

(D) TRANSFERRED BY THE SPUN OFF CORPORATI ON TO A RELATED
ENTI TY OR TO | TS | MVEDI ATELY PRECEDI NG FORMER PARENT CORPORATI ON.
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Senate Bill No. 203 (H 1) as anended Decenber 13, 2005
(E) TRANSFERRED BY THE SPUN OFF CORPORATI ON TO ANOTHER

EMPLOYER BECAUSE OF THE SALE OF THE SPUN OFF CORPORATI ON' S LOCATI ON

IN TH S STATE THAT WAS THE WORK SI TE OF THE EMPLOYEES.

(2) PRIOR TO THE END OF THE ELEVENTH YEAR FOLLOW NG THE

RESTRUCTURI NG TRANSACTI ON, A TAXPAYER THAT IS A BUYER OF A PLANT [ LOCATED

IN THI S STATE]

THAT WAS | NCLUDED I'N THE I NI TI AL RESTRUCTURI NG TRANSACTI ON UNDER
SUBSECTI ON (1) MAY ELECT TO CALCULATE I TS SALES FACTOR UNDER

SUBSECTI ON (3) AND DI SREGARD SALES BY THE TAXPAYER ATTRI BUTABLE TO

THAT PLANT TO A FORMER PARENT OF A SPUN OFF CORPORATI ON AND

SALES ATTRI BUTABLE TO THE PLANT SHALL BE TREATED AS SALES BY A SPUN
OFF CORPORATI ON. THI' S ELECTI ON SHALL EXTEND FOR A PERI OD OF 4 YEARS

THE

FOLLOWN NG THE DATE THAT THE PLANT WAS PURCHASED. ON OR BEFORE THE

DUE DATE FOR FILING THE BUYER S FI RST ANNUAL RETURN FOLLOW NG THE

PURCHASE OF THE PLANT, THE BUYER SHALL REQUEST, | N WRI TI NG
APPROVAL FROM THE STATE TREASURER FOR THE ELECTI ON PROVI DED

THI' S SECTI ON AND SHALL ATTACH A STATEMENT THAT THE BUYER QUALI FI ES

FOR THE ELECTI ON UNDER THI S SECTI ON.

UNDER

(3) 2— A spun off corporation qualified under subsection

(1) OR (2) and that nmakes an el ection and is approved under

subsection (1) OR (2) calculates its sales factor under sections 51

and 52 subject to both of the follow ng:

(a) A purchaser in this state under section 52 does not

i nclude a person who purchases froma seller that was included in

t he purchaser's conbi ned or consolidated annual return under this

act but, as a result of the restructuring transaction, ceased to be

i ncluded in the purchaser's conbi ned or consolidated annua

under this act. [FOR TAX YEARS THAT BEG N AFTER DECEMBER 31, 2005, FOR A

return

TAXPAYER THAT HAS FI LED FOR BANKRUPTCY PROTECTI ON UNDER FEDERAL LAW I N
CALENDAR YEAR 2005 AND FOR TAX YEARS THAT BEG N AFTER DECEMBER 31,
FOR ALL OTHER TAXPAYERS, THI S SUBDI VI SI ON APPLI ES ONLY TO SALES THAT

ORI G NATE FROM A PLANT LOCATED IN THI S STATE. ]
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Senate Bill No. 203 (H 1) as anended Decenber 13, 2005
(b) Total sales under section 51 do not include sales to a

purchaser that was a nenber of a Mchigan affiliated group that had
included the seller inthe filing of a conbined or consolidated
annual return under this act but, as a result of the restructuring
transaction, ceased to include the seller. [FOR TAX YEARS THAT BEG N
AFTER DECEMBER 31, 2005, FOR A TAXPAYER THAT HAS FI LED FOR BANKRUPTCY
PROTECTI ON UNDER FEDERAL LAW I N CALENDAR YEAR 2005 AND FOR TAX YEARS THAT
BEG N AFTER DECEMBER 31, 2006 FOR ALL OTHER TAXPAYERS, TH S SUBDI VI SI ON
APPLI ES ONLY TO SALES THAT ORI G NATE FROM A PLANT LOCATED IN THI S STATE
TO A LOCATION IN THI' S STATE. ]

(4) 33— At the end of the fifth year follow ng the
restructuring transaction, if a spun off corporation that elected
to calculate its sales factor under this section FOR THE ADDI TI ONAL
2 YEARS ALLOVWED UNDER SUBSECTION (1) has failed to pay or accrue
t he amobunt of capital investnent required under subsection (1)(c),
the spun off corporation shall —berequiredto— file amended annua
returns under this act for each of the years the spun off
corporation calculated its sales factor under this section
regardl ess of the applicable statute of limtations under section
27a of 1941 PA 122, MCL 205.27a, and pay any additional tax plus
interest based on the sales factor as cal cul ated under sections 51
and 52. Interest shall be calculated fromthe due date of the
original return

(5) —4)— At the end of the seventh tax year follow ng the
restructuring transaction, if a spun off corporation that el ected
to calculate its sales factor under this section has failed to pay
or accrue the capital investnent required under subsection (1)(d),
the spun off corporation shall be required to file anmended annua
returns under this act for the sixth and seventh tax years
following the restructuring transaction and pay any additional tax

plus interest based on the sales factor as cal cul ated under

sections 51 and 52. Interest shall be calculated fromthe due date
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Senate Bill No. 203 (H 1) as anended Decenber 13, 2005

of the original return.

(6) AT THE END OF THE ELEVENTH TAX YEAR FOLLOW NG THE
RESTRUCTURI NG TRANSACTI ON, | F THE SPUN OFF CORPORATI ON THAT ELECTED

TO CALCULATE I TS SALES FACTOR UNDER THI S SECTI ON FOR THE ADDI TI ONAL
2 YEARS AND THE ADDI TI ONAL 4 YEARS ALLOWED UNDER SUBSECTI ON (1) HAS

FAI LED [ TO MAI NTAI N THE REQUI RED NUMBER OF EMPLOYEES OR FAI LED] TO PAY OR

ACCRUE THE CAPI TAL | NVESTMENT REQUI RED UNDER

SUBSECTI ON (1) (E), THE SPUN OFF CORPORATI ON SHALL FI LE AMENDED
ANNUAL RETURNS UNDER THI S ACT FOR THE ElI GHTH THROUGH ELEVENTH TAX
YEARS FOLLOWN NG THE RESTRUCTURI NG TRANSACTI ON, REGARDLESS OF THE
STATUTE OF LI M TATI ONS UNDER SECTI ON 27A OF 1941 PA 122, ML

205. 27A, AND PAY ANY ADDI TI ONAL TAX PLUS | NTEREST BASED ON THE

SALES FACTOR AS CALCULATED UNDER SECTI ONS 51 AND 52. | NTEREST SHALL

BE CALCULATED FROM THE DUE DATE OF THE ORI G NAL RETURN.

(7) THE AMOUNT OF THE SPUN OFF CORPORATI ON' S | NVESTMENT
COW TMENTS REQUI RED UNDER THI S SECTI ON SHALL NOT BE REDUCED BY THE
AMOUNT OF ANY QUALI FYI NG | NVESTMENTS | N M CHI GAN PLANTS THAT ARE

SQOLD.

(8) —{5)— As used in this section

(a) "Spun off corporation"” nmeans an entity treated as a

control |l ed corporation under section 355 of the internal revenue

code. Controlled corporation includes a corporate subsidiary

created for the purpose of a restructuring transaction, alimted

liability conpany, or an operational unit or division wth business

activities that were previously carried out as a part of the

di stributing corporation.

(b) "Restructuring transaction"” nmeans a tax free distribution

under section 355 of the interna
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free transacti ons under section 355 that are commonly referred to
as spin offs, split ups, split offs, or type D reorgani zations.

Enacting section 1. This anendatory act does not take effect
unless all of the following bills of the 93rd Legislature are
enacted into | aw

(a) Senate Bill No. 909.

(b) Senate Bill No. 910.
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(c) House Bill No. 4982.
(d) House Bill No. 5459.
(e) House Bill No. 5460.
(f) House Bill No. 5461.
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