HOUSE BILL No. 4510
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HOUSE BILL No. 4510

March 17, 2005, Introduced by Rep. Acciavatti and referred to the Committee on
Government Operations.

A Dbill to amend 1963 PA 213, entitled
"An act to provide a procedure for bonding contractors for public
bui | di ngs and public works of governnental units; and to repeal
certain acts and parts of acts,”
by amending the title and sections 1, 6, and 7 (MCL 129. 201,
129. 206, and 129.207), section 1 as anended by 1982 PA 11.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
TI TLE

An act to provide a procedure for bonding contractors for
publ i c buildings and public works of governmental units; TO PROVI DE
FOR CERTAI N CONTRACT REMEDI ES; and to repeal —eertain— acts and
parts of acts.

Sec. 1. (1) Before any contract —— exceedi ng $50, 000. 00 for

t he construction, alteration, or repair of any public building or
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public work or inprovenent of —thestateeor—acounrty—erty—

heretnatter—referredto—asthe“governrental—unit"— A GOVERNVENTAL
UNIT i s awarded, the —proposedcontractor—hereinafterreferred-to
as—the—"prinectpal—econtractor— PRI NCl PAL CONTRACTOR shal | furnish

at his or her own cost to the governnental unit a performance bond
and a paynent bond —whi-eh— THAT shal |l becone bi ndi ng upon the award
of the contract to the principal contractor.

(2) However, if the principal contractor is a conmon carrier

as defined in section 3 of —Act—No—300of the PublecActs—of 1909~

PA 300, MCL 462.3, or the designated operator of a state subsidized

railroad, the principal contractor may provide an irrevocable
letter of credit froma state or national bank or a state or
federally chartered savings and | oan association instead of the
bonds REQUI RED BY SUBSECTION (1). Neither the invitation for bids,
nor any person acting, or purporting to act, on behalf of the
governnmental unit shall require that the bonds be furnished by a
particul ar bank or surety conpany, or through a particul ar agent or
broker, or through a bank, conpany, agent, or broker in any
particular locality.

Sec. 6. -A"elaitmant"— AS USED IN THI S ACT:

(A) "CLAI MANT" neans a person having— THAT furni shed | abor,
material, or both, used or reasonably required for use in the
performance of the— A contract.

(B) "CONTRACT" MEANS AN AGREEMENT FOR THE PROVI DI NG OF
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| MPROVEMENTS TO REAL PROPERTY AND | NCLUDES AN ADDI TI ON TO, DELETI ON
FROM OR AMENDVMVENT TO THE AGREEMENT.

(C) "CONTRACTOR' MEANS A PERSON WHO, UNDER A CONTRACT W TH THE
OMER OR LESSEE OF REAL PROPERTY, PROVI DES AN | MPROVEMENT TO REAL
PROPERTY.

(D) "GOVERNVENTAL UNI T MEANS THE STATE OR A COUNTY, VI LLAGE,
TOMSHI P, SCHOOL DI STRI CT, PUBLI C EDUCATI ONAL | NSTI TUTI ON, OTHER
POLI TI CAL SUBDI VI SI ON, PUBLI C AUTHORI TY, OR PUBLI C AGENCY.

(E) "I MPROVEMENT" MEANS THE RESULT OF LABOR OR MATERI AL
PROVI DED BY A CONTRACTOR, SUBCONTRACTOR, SUPPLI ER, OR LABORER
I NCLUDI NG BUT NOT LIMTED TO, SURVEYI NG ENG NEERI NG AND
ARCHI TECTURAL PLANNI NG CONSTRUCTI ON MANAGEMENT, CLEARI NG
DEMOLI SHI NG EXCAVATI NG, FI LLI NG BUI LDI NG, ERECTI NG CONSTRUCTI NG
ALTERI NG REPAI RI NG ORNAMENTI NG, LANDSCAPI NG, PAVI NG LEASI NG
EQUI PMENT, OR | NSTALLI NG OR AFFI XI NG A FI XTURE OR MATERI AL, UNDER A
CONTRACT.

(F) "Labor and material" includes that part of water, gas,
power, light, heat, oil, gasoline, tel ephone service or rental of
equi pnent directly applicable to —the A contract.

(G "OMER' MEANS A PERSON HOLDI NG A FEE | NTEREST | N REAL
PROPERTY OR AN EQUI TABLE | NTEREST ARI SI NG QUT OF A LAND CONTRACT.

(H) " PRI NCI PAL CONTRACTOR' MEANS THE CONTRACTOR THAT CONTRACTS
W TH AN OMNER OR LESSEE TO PROVI DE, DI RECTLY OR I NDI RECTLY THROUGH
CONTRACTS W TH SUBCONTRACTORS, SUPPLI ERS, OR LABORERS,

SUBSTANTI ALLY ALL OF THE | MPROVEMENTS TO REAL PROPERTY UNDER A
CONTRACT.
(1) "RESI DENCE" MEANS A DETACHED 1-FAM LY OR 2-FAM LY
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RESI DENCE BUI LDI NG NOT EXCEEDI NG 5, 000 SQUARE FEET | N CALCULATED
FLOOR AREA.

(J) "SUBCONTRACTOR' MEANS A PERSON THAT HAS A DI RECT CONTRACT
W TH A CONTRACTOR OR ANOTHER SUBCONTRACTOR TO PERFORM A PORTI ON OF
THE | MPROVEMENTS UNDER A CONTRACT.

(K) "SUPPLI ER' MEANS A PERSON WHO, PURSUANT TO A CONTRACTOR OR
SUBCONTRACTOR, LEASES, RENTS, OR I N ANY OITHER MANNER PROVI DES
MATERI AL OR EQUI PMENT THAT IS USED I N THE | MPROVEMENT OF REAL
PROPERTY UNDER A CONTRACT.

Sec. 7. (1) A claimant who has furnished | abor or material in
t he prosecution of the work provided for in —sueh— A contract in
respect of which paynent bond is furnished under —theprovisions—of
section 3, and who has not been paid in full —therefer— FOR THAT
CLAI M before the expiration of a period of 90 days after the day on
which the |ast of the | abor was done or perfornmed —by—him- or
mat eri al was furni shed or supplied —by—him for which claimis
made, may sue on the paynment bond for the anmpunt, or the bal ance
thereof, unpaid at the tinme of institution of the civil action,
prosecute —sueh— THE action to final judgnment, —fer—the sumjusthy
due—hi-m- and —have—exeeutionthereen— EXECUTE ON THE JUDGVENT. A
cl ai mant not having a direct contractual relationship with the
princi pal contractor —shall— DCES not have a right of action upon
t he paynent bond unl ess BOTH OF THE FOLLON NG HAVE OCCURRED

(a) —he— THE CLAI MANT has, within 30 days after furnishing the
first of such material or performng the first of such |abor,
served on the principal contractor a witten noti ce —which-shall
aferm- | NFORM NG t he princi pal CONTRACTOR of the nature of the
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mat eri al s being furnished or to be furnished, or |abor being
performed or to be perforned, and identifying the party contracting
for —sueh— THAT | abor or materials and the site for the performance
of —sueh— THAT | abor or the delivery of —sueh— THOSE materials. —
and

(b) —he— THE CLAI MANT has given witten notice to the
principal contractor and the governnmental unit involved within 90
days —frem- AFTER the date en—whiech the clainmant perforned the | ast
of the | abor or furnished or supplied the |ast of the material for
which the claimis made, stating with substantial accuracy the
anount clained and the nanme of the party to whomthe material was
furni shed or supplied or for whomthe | abor was done or perforned.

(2) Each notice UNDER SUBSECTION (1) shall be served by
mailing the-same— I T by certified nmail, postage prepaid, in an
envel ope addressed to the principal contractor — AND t he
governnental unit involved, at any place at which —said— THE
parties maintain a business or residence.

(3) The principal contractor —shal— 1S not —be— required to
make paynment to a subcontractor of sunms due fromthe subcontractor
to parties performng | abor or furnishing nmaterials or supplies,
except upon the receipt of the witten orders of sueh— THOSE
parties to pay to the subcontractor the suns due sueh— THOSE
parti es.

(4) SUBSECTIONS (5), (6), AND (7) APPLY ONLY TO A CONTRACT
THAT CONFORMS W TH ALL OF THE FOLLOW NG

(A) IS IN THE AMOUNT OF $10, 000. 00 OR MORE.

(B) IS WRI TTEN.
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(C) DOES NOT | NVOLVE THE BUI LDI NG ALTERATI ON, OR | MPROVEMENT
OF A RESI DENCE.

(D) CONTAI NS A SPECI FI C PAYMENT PROVI SI ON.

(5) EXCEPT AS EXEMPTED FROM THI S SECTI ON, AN OMNER, A
CONTRACTOR, OR A PRI NClI PAL CONTRACTOR SHALL PAY A SUPPLI ER,
SUBCONTRACTOR, OR OTHER CONTRACTOR ON OR BEFORE THE DATE SPECI FI ED
I N THE CONTRACT.

(6) FAILURE OF AN OWNER, A CONTRACTOR, OR A PRI NCI PAL
CONTRACTOR TO PAY I N COVMPLI ANCE WTH THI'S SECTION |'S CONSI DERED A
MATERI AL BREACH AND ALLOAS THE SUPPLI ER, SUBCONTRACTOR, OR OTHER
CONTRACTOR TO SUSPEND PERFORMANCE OF THE CONTRACT OR ACT AS
OTHERW SE PROVI DED BY LAW

(7) THI'S SECTI ON DCES NOT REQUI RE ANY CONTRACT TO CONTAI N ANY
OF THE PROVI SI ONS OF SUBSECTI ONS (5) AND (6).

Enacting section 1. This anendatory act does not take effect
unl ess Senate Bill No.__ or House Bill No. 4509(request no.
00199' 05 a) of the 93rd Legislature is enacted into | aw
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