HOUSE BILL No. 4605
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HOUSE BILL No. 4605

April 13, 2005, Introduced by Reps. Adamini and Gaffney and referred to the Committee on
Health Policy.

A Dbill to amend 1978 PA 368, entitled
"Public health code,"
by amendi ng section 5131 (MCL 333.5131), as anmended by 1997 PA 57.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 5131. (1) Al reports, records, and data pertaining to
testing, care, treatnent, reporting, and research, and information
pertaining to partner notification under section 5114a, that are
associ ated with the serious conmuni cabl e di seases or infections of
H V infection and acquired i munodefici ency syndrone are
confidential. A person shall release reports, records, data, and
i nformati on described in this subsection only pursuant to this
section OR AS OTHERW SE PERM TTED OR REQUI RED UNDER THE HEALTH
I NSURANCE PORTABI LI TY AND ACCOUNTABI LI TY ACT OF 1996, PUBLI C LAW
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104- 191, OR REGULATI ONS PROMULGATED UNDER THAT ACT, 45 CFR PARTS
160 AND 164.

(2) Except as otherw se provided by law, the test results of a
test for HV infection or acquired i munodeficiency syndronme and
the fact that such a test was ordered is information that is
subj ect to section 2157 of the revised judicature act of 1961, 1961
PA 236, MCL 600. 2157.

(3) The disclosure of information pertaining to H'V infection
or acquired inmunodeficiency syndrome in response to a court order
and subpoena is limted to only the foll ow ng cases and i s subject
to all of the followi ng restrictions:

(a) Acourt that is petitioned for an order to disclose the
i nformati on shall determ ne both of the foll ow ng:

(i) That other ways of obtaining the information are not
avai | abl e or would not be effective.

(1i)) That the public interest and need for the disclosure
outwei gh the potential for injury to the patient.

(b) If a court issues an order for the disclosure of the
information, the order shall do all of the follow ng:

(i) Limt disclosure to those parts of the patient's record
that are determ ned by the court to be essential to fulfill the
obj ective of the order

(i) Limt disclosure to those persons whose need for the
information is the basis for the order

(i1it) I'nclude —sueh— ot her nmeasures as consi dered necessary by
the court to limt disclosure for the protection of the patient.

(4) A person who releases information pertaining to H'V
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i nfection or acquired i nmunodeficiency syndrone to a | egislative
body shall not identify in the informati on a specific individua
who was tested or is being treated for H 'V infection or acquired
i mrunodefi ci ency syndrone.

(5) Subject to subsection (7), subsection (1) does not apply
to the foll ow ng:

(a) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired i munodefi ci ency
syndrone, if the information is disclosed to the departnent, a
| ocal health departnent, or other health care provider for 1 or
nore of the follow ng purposes:

(i) To protect the health of an individual.

(1i)) To prevent further transm ssion of H V.

(iii) To di agnose and care for a patient.

(b) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired i munodefi ci ency
syndrone, if the information is disclosed by a physician or |ocal
health officer to an individual who is known by the physician or
| ocal health officer to be a contact of the individual who is HV
i nfected or has been di agnosed as havi ng acquired i munodefi ci ency
syndrone, if the physician or |local health officer determ nes that
the disclosure of the information is necessary to prevent a
reasonably foreseeable risk of further transm ssion of HV. This
subdi vi sion i nposes an affirmative duty upon a physician or |oca
health officer to disclose information pertaining to an individual
who is HV infected or has been di agnosed as havi ng acquired

i mrunodefi ci ency syndrone to an individual who is known by the
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physician or |local health officer to be a contact of the individua
who is HV infected or has been di agnosed as havi ng acquired
i mrunodefi ci ency syndrone. A physician or |local health officer my
di scharge the affirmative duty inposed under this subdivision by
referring the individual who is HV infected or has been di agnosed
as having acquired i mmunodefici ency syndrone to the appropriate
| ocal health departnent for assistance with partner notification
under section 5114a. The physician or local health officer shal
include as part of the referral the nane and, if avail able, address
and tel ephone nunber of each individual known by the physician or
| ocal health officer to be a contact of the individual who is HV
i nfected or has been di agnosed as havi ng acquired i munodefi ci ency
syndr one.

(c) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired i munodefi ci ency
syndrone, if the information is disclosed by an authorized
representative of the departnment or by a local health officer to an
enpl oyee of a school district, and if the departnent representative
or local health officer determnes that the disclosure is necessary
to prevent a reasonably foreseeable risk of transm ssion of HV to
pupils in the school district. An enployee of a school district to
whom i nformation is disclosed under this subdivision is subject to
subsection (1).

(d) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired i munodefi ci ency
syndrone, if the disclosure is expressly authorized in witing by

the individual. This subdivision applies only if the witten
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authorization is specific to HV infection or acquired
i mmunodefici ency syndrome. If the individual is a mnor or
incapacitated, the witten authorization nay be executed by the
parent or |egal guardian of the individual

(e) Information disclosed under section 5114, 5114a, 5119(3),
5129, 5204, or 20191 or information disclosed as required by rule
pronmul gat ed under section 5111(1)(b) or (i).

(f) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired i munodefi ci ency
syndrone, if the information is part of a report required under the
child protection |aw, 1975 PA 238, MCL 722.621 to /22636
722.638.

(g) Information pertaining to an individual who is HV
i nfected or has been di agnosed as havi ng acquired i munodefi ci ency
syndrone, if the information is disclosed by the departnent of
sectal— HUMAN services, the department of —wental— COVMUNI TY
heal th, the probate court, or a child placing agency in order to
care for a mnor and to place the mnor with a child care
organi zation |icensed under 1973 PA 116, MCL 722.111 to 722.128.
The person disclosing the information shall disclose it only to the
director of the child care organization or, if the child care
organi zation is a private hone, to the individual who holds the
license for the child care organization. An individual to whom
information is disclosed under this subdivision is subject to
subsection (1). As used in this subdivision, "child care
organi zation" and "child placi ng agency" nmean those terns as

defined in section 1 of 1973 PA 116, MCL 722.111
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(6) A person who releases the results of an H'V test or other
i nformati on described in subsection (1) in conpliance with
subsection (5) is imune fromcivil or crimnal liability and
adm ni strative penalties including, but not limted to, |licensure
sanctions, for the release of that infornation

(7) A person who discloses information under subsection (5)
shall not include in the disclosure information that identifies the
i ndi vidual to whomthe information pertains, unless the identifying
information is determ ned by the person nmaking the disclosure to be
reasonably necessary to prevent a foreseeable risk of transm ssion
of HI'V OR THE | DENTI FYI NG | NFORMATI ON | S REQUI RED, OR OTHERW SE
PERM TTED, TO BE DI SCLOSED UNDER THE HEALTH | NSURANCE PORTABI LI TY
AND ACCOUNTABI LI TY ACT OF 1996, PUBLIC LAW 104-191, OR REGULATI ONS
PROMULGATED UNDER THAT ACT, 45 CFR PARTS 160 AND 164. This
subsecti on does not apply to information disclosed under subsection
(5)(d), (f), or (9).

(8) A person who violates this section is guilty of a
m sdenmeanor, punishable by inprisonnent for not nore than 1 year or
a fine of not nore than $5,000.00, or both, and is liable in a
civil action for actual damages or $1, 000. 00, whichever is greater,
and costs and reasonable attorney fees. This subsection al so
applies to the enployer of a person who violates this section,
unl ess the enployer had in effect at the time of the violation

reasonabl e precautions designed to prevent the violation
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