HOUSE BILL No. 4617
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HOUSE BILL No. 4617

April 14, 2005, Introduced by Reps. M oolenaar, Hoogendyk, Pearce, Pastor, Caul, Gaffney,
Robertson, Stahl, Gosselin, Sheen and Shaffer and referred to the Committee on
Government Operations.

A bill to anmend 1994 PA 451, entitled
"Natural resources and environnental protection act,"”
by amendi ng sections 20101, 20117, and 20120a (MCL 324. 20101,

324. 20117, and 324.20120a), section 20101 as amended by 1996 PA 383
and section 20117 as anended and section 20120a as added by 1995 PA
71.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 20101. (1) As used in this part:

(a) "Act of God" neans an unantici pated grave natural disaster
or other natural phenonenon of an exceptional, inevitable, and
irresistible character, the effects of which could not have been
prevented or avoi ded by the exercise of due care or foresight.

(b) "Agricultural property" nmeans real property used for
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farmng in any of its branches, including cultivating of soil;
growi ng and harvesting of any agricultural, horticultural, or
floricultural comodity; dairying; raising of |livestock, bees,
fish, fur-bearing animals, or poultry; turf and tree farm ng; and
perform ng any practices on a farmas an incident to, or in
conjunction with, these farm ng operations. Agricultural property
does not include property used for commercial storage, processing,
di stribution, marketing, or shipping operations.

(c) "Attorney general" neans the department of the attorney
gener al

(d) "Baseline environnental assessnment” nmeans an eval uati on of
envi ronnental conditions which exist at a facility at the tine of
pur chase, occupancy, or foreclosure that reasonably defines the
exi sting conditions and circunstance at the facility so that, in
the event of a subsequent release, there is a neans of
di stinguishing the new rel ease from existing contam nation.

(e) "Board" nmeans the brownfield redevel opnent board created
in section 20104a.

(f) "Departnent” neans the director of the departnent of
environnental quality or his or her designee to whomthe director
del egates a power or duty by witten instrunent.

(g) "Director” neans the director of the departnment of
environnental quality.

(h) "Directors” nmeans the directors or their designees of the
departnents of environnental quality, community health
agriculture, and state police.

(i) "Disposal” neans the discharge, deposit, injection,
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dunpi ng, spilling, |eaking, or placing of any hazardous substance
into or on any |land or water so that the hazardous substance or any
constituent of the hazardous substance nmay enter the environnment or
be emtted into the air or discharged into any groundwater or
surface water.

(j) "Enforcenment costs" nmeans court expenses, reasonable
attorney fees of the attorney general, and other reasonable
expenses of an executive departnment that are incurred in relation
to enforcenent under this part or rules promul gated under this
part, or both.

(k) "Environnent" or "natural resources"” neans |and, surface
wat er, groundwater, subsurface —— strata, air, fish, wildlife, or
biota wthin the state.

() "Environmental contam nation" neans the rel ease of a
hazardous substance, or the potential release of a discarded
hazardous substance, in a quantity which is or may becone injurious
to the environnent or to the public health, safety, or welfare.

(m "Evaluation"” neans those activities including, but not
limted to, investigation, studies, sanpling, analysis, devel opnment
of feasibility studies, and adm nistrative efforts that are needed
to determ ne the nature, extent, and inpact of a release or threat
of rel ease and necessary response activities.

(n) "Exacerbation"” nmeans the occurrence of either of the
foll ow ng caused by an activity undertaken by the person who owns
or operates the property, with respect to existing contam nation

(i) Contami nation that has m grated beyond the boundaries of

the property which is the source of the release at |evels above
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cleanup criteria specified in section 20120a(1)(a) unless a
criterion is not relevant because exposure is reliably restricted
pursuant to section 20120b.

(ii)) A change in facility conditions that increases response
activity costs.

(o) "Facility" neans —anhy—area—place,—o6r— A PARCEL OF
property OR A PORTI ON OF A PARCEL OF PROPERTY where a hazardous
substance in excess of the concentrations which satisfy the
requirenents of section 20120a(1l)(a) or (17) or the cleanup
criteria for unrestricted residential use under part 213 has been
rel eased, deposited, disposed of, or otherw se conmes to be |ocated
AS DETERM NED BY TESTI NG CONDUCTED ON SO L OR WATER SAMPLES, OR
BOTH, COLLECTED FROM THE PARCEL OR PORTI ON OF THE PARCEL. I N THE
ABSENCE OF TESTI NG A PARCEL OF PROPERTY MAY BE CONSI DERED A
FACILITY | F THE OABNER OF THE PROPERTY AGREES TO THE DESI GNATI ON I N
VRI TI NG BASED UPON THE PRESENCE OF HAZARDOUS SUBSTANCES | N THE
VICNITY OF THE PROPERTY. Facility does not include —any—areas
ptaee—oer— EI THER OF THE FOLLOW NG

(1) A PARCEL OF PROPERTY OR A PORTION OF A PARCEL OF property
at which response activities have been conpl eted which satisfy the
cleanup criteria for the residential category provided for in
section 20120a(1l)(a) and (17) or at which corrective action has
been conpl et ed under part 213 which satisfies the cleanup criteria
for unrestricted residential use.

(ii) A REMEDI ATED SI TE.

(p) "Feasibility study" nmeans a process for devel opi ng,

eval uating, and selecting appropriate response activities.
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(q) "Foreclosure" nmeans possession of a property by a | ender
on which it has foreclosed on a security interest or the expiration
of a |awful redenption period, whichever occurs first.

(r) "Free product” neans a hazardous substance in a |liquid
phase equal to or greater than 1/8 inch of neasurabl e thickness
that is not dissolved in water and that has been rel eased into the
envi ronnment.

(s) "Fund" neans the cl eanup and redevel opnent fund
established in section 20108.

(t) "Hazardous substance" neans 1 or nore of the foll ow ng,
but does not include fruit, vegetable, or field crop residuals or
processi ng by-products, or aquatic plants, that are applied to the
land for an agricultural use or for use as an aninmal feed, if the
use is consistent with generally accepted agricul tural managenment
practi ces devel oped pursuant to the Mchigan right to farm act,
Act—No—93—of the PublieActs—of 1981 being sections286-471to
286474 —of the M-echigan—Conpitedtaws— 1981 PA 93, MCL 286.471 TO
286. 474:

(1) Any substance that the departnent denonstrates, on a case
by case basis, poses an unacceptable risk to the public health,
safety, or welfare, or the environnent, considering the fate of the
mat eri al, dose-response, toxicity, or adverse inpact on natura
resour ces.

(1i)) Hazardous substance as defined in the conprehensive
envi ronnental response, conpensation, and liability act of 1980,
Publ-e—taw-96-510,—94 Stat—2767— 42 USC 9601 TO 9675.

(1i1) Hazardous waste as defined in part 111
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(iv) Petrol eum as described in part 213.

(U "HOVESTEAD' MEANS A PRI NCI PAL RESI DENCE THAT | S EXEMPT
FROM TAXATI ON UNDER SECTI ON 7CC OF THE GENERAL PROPERTY TAX ACT,
1893 PA 206, MCL 211.7CC

(V) &9— "Interimresponse activity" neans the cl eanup or
removal of a rel eased hazardous substance or the taking of other
actions, prior to the inplenentation of a renedial action, as may
be necessary to prevent, mnimze, or mtigate injury to the public
heal th, safety, or welfare, or to the environment. Interimresponse
activity also includes, but is not limted to, nmeasures to limt
access, replacenent of water supplies, and tenporary rel ocation of
people as determi ned to be necessary by the departnent. In
addition, interimresponse activity neans the taking of other
actions as nay be necessary to prevent, mninmze, or mtigate a
t hreat ened rel ease.

(W —v— "Lender" neans any of the follow ng:

(i) A state or nationally chartered bank

(ii)) A state or federally chartered savings and | oan
associ ation or savings bank.

(iii) A state or federally chartered credit union

(iv) Any other state or federally chartered I ending institution
or regulated affiliate or regul ated subsidiary of any entity |isted
in this subparagraph or subparagraphs (i) to (iii).

(v) An insurance conpany authorized to do business in this
state pursuant to the insurance code of 1956, —Act—No—218 of the
Publi-e—Aets—of 1956, beingsections—500-100to6-500-8302 of the
M-chi-gan—Conpi-ted—taws— 1956 PA 218, MCL 500. 100 TO 500. 8302.

00196' 05 * JCB



© 00 N o o B~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

7

(vi) A notor vehicle finance conpany subject to the notor

vehicle finance act, —-Act—No—27 of the Extra Session—of 1950

1950 (EX SESS) PA 27, MCL 492.101 TO 492. 141, with net assets in
excess of $50, 000, 000. 00.

(vii) A foreign bank.

(viii) A retirenment fund regul ated pursuant to state |aw or a
pensi on fund regul ated pursuant to federal law with net assets in
excess of $50, 000, 000. 00.

(ix) A state or federal agency authorized by law to hold a
security interest in real property or a local unit of government
hol ding a reversionary interest in real property.

(X) A nonprofit tax exenpt organi zation created to pronote
econom ¢ devel opnent in which a majority of the organization's
assets are held by a local unit of governnent.

(xi) Any ot her person who | oans noney for the purchase of or
i mprovenent of real property.

(xii) Any person who retains or receives a security interest to
service a debt or to secure a perfornmance obligation.

(X) —w)— "Local health departnment” neans that term as defined
in section 1105 of the public health code, —-Aet—No—368-o6fthe

bl : _ bei . . C 4 chi
Conpited—taws— 1978 PA 368, MCL 333. 1105.

(Y) 69— "Local unit of governnent"™ neans a county, city,
township, or village, an agency of a local unit of governnent, an
authority or any other public body or entity created by or pursuant

to state law. Local unit of governnent does not include the state
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or federal governnent or a state or federal agency.

(2) &9— "Operator" means a person who is in control of or
responsi ble for the operation of a facility. Operator does not
i nclude either of the follow ng:

(i) A person who holds indicia of ownership primarily to
protect the person's security interest in the facility, unless that
person participates in the managenent of the facility as described
in section 20101a.

(1i)) A person who is acting as a fiduciary in conpliance with
section 20101b.

(AA) 2— "Omer" nmeans a person who owns a facility. Oaner
does not include either of the foll ow ng:

(1) A person who holds indicia of ownership primarily to
protect the person's security interest in the facility, including,
but not limted to, a vendor's interest under a recorded |and
contract, unless that person participates in the managenent of the
facility as described in section 20101a.

(1i)) A person who is acting as a fiduciary in conpliance with
section 20101b.

(BB) —(aa)— "Permtted release” nmeans 1 or nore of the
fol | ow ng:

(1) Arelease in conpliance with an applicable, legally
enforceable permt issued under state |aw.

(ii)) A lawful and authorized discharge into a permtted waste
treatment facility.

(iii) Afederally permtted release as defined in the

conprehensi ve environnmental response, conpensation, and liability
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act of 1980, —Publietaw 96-510,94 Stat—2767— 42 USC 9601 TO
9675.

(CCO —{bb)— "Release" includes, but is not limted to, any
spilling, |eaking, punping, pouring, emtting, enptying,
di scharging, injecting, escaping, |eaching, dunping, or disposing
of a hazardous substance into the environnment, or the abandonnent
or discarding of barrels, containers, and other closed receptacles
cont ai ni ng a hazardous substance. Rel ease does not include any of
the foll ow ng:

(1) Arelease that results in exposure to persons solely within
a workplace, with respect to a claimthat these persons nay assert
agai nst their enpl oyers.

(1i)) Em ssions fromthe engi ne exhaust of a notor vehicle,
rolling stock, aircraft, or vessel

(iit) A rel ease of source, by-product, or special nuclear
material froma nuclear incident, as those terns are defined in
the atom ¢ energy act of 1954, chapter 1073, 68 Stat. 919 42 USC
2014, if the release is subject to requirenents with respect to

financial protection established by the nuclear regul atory

comm ssi on under —seetion—170of chapter—14 of title | of the
atom-c—energy—act—of 1954 chapter1043,—#1Stat—576,— 42 U-SGC-

USC 2210, or any rel ease of source by-product or special nuclear
mat erial from any processing site designated under —section
A1) of tit] 2} of tit] oY . 1
1 liat] I : , bl 4
U-S-G— USC 7912 —and— OR 42 USC 7942.

(iv) If applied according to | abel directions and according to
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general ly accepted agricultural and nmanagenent practices, the
application of a fertilizer, soil conditioner, agronomcally
applied manure, or pesticide, or fruit, vegetable, or field crop
resi dual s or processing by-products, aquatic plants, or a

conbi nation of these substances. As used in this subparagraph,
fertilizer and soil conditioner have the neaning given to these
terms in part 85, and pesticide has the nmeaning given to that term
in part 83.

(v) Arelease does not include fruits, vegetables, field crop
processi ng by-products, or aquatic plants, that are applied to the
land for an agricultural use or for use as an animal feed, if the
use is consistent with generally accepted agricultural and

managenent practices devel oped pursuant to the Mchigan right to

farmact, Act No. 93 of the Public Acts of 1981, being sections

2864711 to 286474 ot the Mehigan—Conpiledtaws— 1981 PA 93, ML
286. 471 TO 286. 474.

(DD) —e€)— "Renedial action" includes, but is not limted to,
cl eanup, renoval, containnment, isolation, destruction, or treatnent
of a hazardous substance released or threatened to be released into
t he environnent, nonitoring, nmaintenance, or the taking of other
actions that nay be necessary to prevent, mnimze, or mtigate
injury to the public health, safety, or welfare, or to the
envi ronnent .

(EE) —d&h— "Renedi al action plan" nmeans a work plan for
perform ng renedi al action under this part.

(FF) "REMEDI ATED SI TE" MEANS A PARCEL OF PROPERTY OR A PORTI ON
OF A PARCEL OF PROPERTY AT WHI CH ALL RESPONSE ACTI VI TI ES REQUI RED

00196' 05 * JCB



© 00 N o o B~ wWw N P

N N N N N N NN PR P P R R R P R Rk
N~ o o0 A WN P O ©O 0N OO0~ WDN O

11

BY THE DEPARTMENT HAVE BEEN UNDERTAKEN

(GG —{ee)— "Response activity" means evaluation, interim
response activity, renedial action, denolition, or the taking of
ot her actions necessary to protect the public health, safety, or
wel fare, or the environnment or the natural resources. Response
activity also includes health assessnents or health effect studies
carried out under the supervision, or with the approval of, the
department of public health and enforcenment actions related to any
response activity.

(HH) —+)— "Response activity costs" or "costs of response
activity" means all costs incurred in taking or conducting a
response activity, including enforcenent costs.

(') —ge— "Security interest"” nmeans any interest, including
a reversionary interest, in real property created or established
for the purpose of securing a |oan or other obligation. Security
interests include, but are not limted to, nortgages, deeds of
trusts, liens, and title pursuant to | ease financing transactions.
Security interests may al so arise fromtransactions such as sale
and | easebacks, conditional sales, installnent sales, trust receipt
transactions, certain assignnents, factoring agreenents, accounts
recei vabl e fi nanci ng arrangenents, consignnents, or any other
transaction in which evidence of title is created if the
transaction creates or establishes an interest in real property for
t he purpose of securing a | oan or other obligation.

(JJ) —(hh)— "Site" neans the location of environnental
cont am nati on.

(KK) —+)— "Threatened rel ease"” or "threat of rel ease" neans
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any circunstance that may reasonably be anticipated to cause a
rel ease.

(2) As used in this part, the phrase "a person who is |iable"
i ncludes a person who is described as being subject to liability in
section 20126. The phrase "a person who is |iable" does not presune
that liability has been adj udi cat ed.

Sec. 20117. (1) To determ ne the need for response activity or
selecting or taking a response activity or otherw se enforcing this
part or a rule pronulgated under this part, the directors or their
authorized representati ves nmay upon reasonable notice require a
person to furnish any information that the person may have rel ating
to any of the foll ow ng:

(a) The identification, nature, and quantity of materials that
have been or are generated, treated, stored, handl ed, or disposed
of at a facility or transported to a facility.

(b) The nature or extent of a release or threatened rel ease at
or froma facility.

(2) Upon reasonable notice, a person required to furnish
i nformati on pursuant to subsection (1) shall DO either OF THE
FOLLOW NG

(a) Gant the directors or their authorized representatives
access at all reasonable tinmes to any place, property, or |location
to inspect and copy the related information.

(b) Copy and furnish to the directors or their authorized
representatives the related information.

(3) —H— EXCEPT AS PROVIDED I N SUBSECTION (4), IF there is a

reasonabl e basis to believe that there may be a rel ease or threat
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of release, the directors or their authorized representatives have
the right to enter at all reasonable tinmes any public or private
property for any of the follow ng purposes:

(a) ldentifying a facility.

(b) Investigating the existence, origin, nature, or extent of
a release or threatened rel ease.

(c) Inspecting, testing, taking photographs or videotapes, or
sanpling of any of the following: soils, air, surface water,
groundwat er, suspected hazardous substances, or any containers or
| abel s of suspected hazardous substances.

(d) Determining the need for or selecting any response
activity.

(e) Taking or nonitoring inplenentation of any response
activity.

(4) I'F THE PROPERTY SUBJECT TO ENTRY UNDER SUBSECTION (3) IS A
HOMESTEAD, THE DI RECTORS OR THEI R AUTHORI ZED REPRESENTATI VES MAY
ENTER THE PROPERTY ONLY | F THERE IS AN | MM NENT AND SUBSTANTI AL
THREAT TO PUBLI C HEALTH OR THE ENVI RONVENT.

(5) —4)— A person —that— WHO enters public or private
property pursuant to subsection (3) OR (4) shall present
credential s; nmake a reasonable effort to contact the PROPERTY
OMNER, THE person in charge of the facility, or that person's
desi gnee; describe the nature of the activities authorized under
subsection (3) to be undertaken; and informthe PROPERTY OMNER OR
THE person —that— WHO is in charge of the facility that he or she
is entitled to participate in the collection of split sanples, and

is entitled to a copy of the results of any anal ysis of sanples and
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a copy of any photograph or videotape taken. The PROPERTY OMER OR
THE person in charge OF THE FACILITY or his or her agent nmay
acconpany the directors or their authorized representatives during
the activities authorized under subsection (3) that take place and
may participate in the collection of any split sanples on the
property. The absence or unavailability of the PROPERTY OMER OR
THE person in charge or that person's agent shall not delay or
[imt the authority of the directors or their authorized
representatives to enter the property or proceed with the
activities authorized under subsection (3).

(6) 5)— If the directors or their authorized representatives
obtain any sanples, before |eaving the property they shall give to
t he PROPERTY OMNER OR THE person in charge of the property from
whi ch the sanples were obtained a recei pt describing the —sanple
SAMPLES. A copy of the results of any analysis of the sanples shal
upon request be furnished pronptly to the PROPERTY OANER OR THE
person in charge. A copy of any photograph or vi deotape taken
pursuant to subsection (3)(c) shall upon request be furnished
pronptly to the PROPERTY OAMNER OR THE person in charge

(7) —6)— Al inspections and investigations undertaken by the
directors or their authorized representatives under this section
shall be conpleted with reasonabl e pronptness.

(8) A— If THE DI RECTOR OR THEI R AUTHORI ZED REPRESENTATI VES
ARE refused entry or information under subsections (1) to —{(4)
(5), for the purposes of enforcing the information gathering and
entry authority provided in this section, the attorney general, on

behal f of the state, may do either of the foll ow ng:
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(a) Petition the court of appropriate jurisdiction for a
war rant aut hori zing access to property or information pursuant to
this section.

(b) Commence a civil action to conpel conpliance with a
request for information or entry pursuant to this section, to
authorize information gathering and entry provided for in this
section, and to enjoin interference with the exercise of the
authority provided in this section.

(9) €8)— In a civil action brought pursuant to subsection
H— (8), if there is a reasonable basis to believe there may be a
rel ease or a threatened release, the court shall in the case of
interference or nonconpliance with information requests pursuant to
subsection (1), or with entry or inspection requests pursuant to
subsection (3) OR (4), enjoin interference with and direct
conpliance with the requests unless the defendant establishes that,
under the circunstances of the case, the request is arbitrary and
capricious, an abuse of discretion, or otherwi se not in accordance
with | aw.

(10) 99— In a civil action brought pursuant to subsection
H— (8), if there is a reasonable basis to believe there may be a
rel ease or a threatened rel ease, the court nmay assess a civil fine
not to exceed $25,000.00 for each day of nonconpliance against a
person that unreasonably fails to comply with subsection (1), (2),
er— (3), OR (4), AS APPLI CABLE.

(11) —36)— Information obtained by the directors or their
authorized representatives as authorized under subsection (1) or

(2) shall be available to the public to the extent provided by the
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freedom of information act, —Act—No—442of the Public-Acts—of

1976 PA 442, MCL 15.231 TO 15.246. A person who provides

i nformati on pursuant to subsection (1) or (2), or the person in
charge of a facility at which photographs or videotapes are taken
pursuant to subsection (3), may designate the information that the
person believes to be entitled to protection as if the information
was exenpt from di sclosure as being either trade secrets or
informati on of a personal nature under section 13(1)(a) or (g) of
the freedomof information act, —Aet—No—442 of the PublecAects—of
1976 bei-ng—seeti-on—15-243 of the M-echigan—Conpiledtaws— 1976 PA
442, MCL 15.243, and submt that specifically designated
informati on separately fromother information required to be

provi ded under this section.

(12) 23— Notwi t hstandi ng subsecti on {(16)— (11), the
following informati on obtained by the directors or their authorized
representatives as required by this section shall be available to
t he public:

(a) The trade nanme, commobn nane, or generic class or category
of the hazardous substance.

(b) The physical properties of a hazardous substance,
including its boiling point, nelting point, flash point, specific
gravity, vapor density, solubility in water, and vapor pressure at
20 degrees Cel si us.

(c) The hazards to the public health, safety, or welfare, or
t he environnent posed by a hazardous substance, including physical

hazards, such as explosion, and potential acute and chronic health
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hazar ds.

(d) The potential routes of human exposure to the hazardous
substance at the facility being investigated, entered, or inspected
under this section.

(e) The location of disposal of any waste streamrel eased or
threatened to be released fromthe facility.

(f) Monitoring data or analysis of nonitoring data pertaining
to disposal activities related to the facility.

(g) Hydrogeol ogi c dat a.

(h) G oundwater nonitoring data.

(13) (22— To collect information for the purpose of
i dentifying persons who are |iable under section 20126 or to
ot herwi se enforce this part or a rule promul gated under this part,
the attorney general may by admi nistrative subpoena require the
attendance and testinony of wi tnesses and production of papers,
reports, docunents, answers to questions, and other information the
attorney general considers necessary. Wtnesses shall be paid the
sane fees and mleage that are paid witnesses in the courts of this
state. If a person fails or refuses to obey the adm nistrative
subpoena, the circuit court for the county of Inghamor for the
county in which that person resides has jurisdiction to order that
person to conply with the subpoena. A failure to obey the order of
the court is punishable by the court as contenpt.

(14) —33)— As used in this section, "information" incl udes,
but is not limted to, docunents, materials, records, photographs,
and vi deot apes.

Sec. 20120a. (1) The department may establish cleanup criteria
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and approve of renedial actions in the categories listed in this
subsection. The cl eanup category proposed shall be the option of
t he person proposing the renedi al action, subject to departnent
approval, considering the appropriateness of the categorical
criteriato the facility. The categories are as foll ows:

(a) Residential.

(b) Commerci al .

(c) Recreational.

(d) Industrial.

(e) Oher land use based categories established by the
depart nment.

(f) Limted residential.

(g) Limted comercial .

(h) Limted recreational.

(1) Limted industrial.

(j) Oher limted categories established by the departnent.

(2) The department nay approve a renedial action plan based on
site specific criteria that satisfy the applicable requirenents of
this part and the rul es pronul gated under this part. The depart nent
shall utilize only reasonable and rel evant exposure pathways in
determ ning the adequacy of a site specific criterion.
Addi tionally, the departnment may approve a renedial action plan for
a designated area-wi de zone enconpassing nore than 1 facility, and
may consol i date remedial actions for nore than 1 facility. IF THE
HAZARDOUS SUBSTANCE OF CONCERN |'S DI OXI N, THE DEPARTMENT SHALL
APPROVE AREA-W DE OR SI TE SPECI FI C CLEANUP CRI TERI A DERI VED FROM A
PRCOBABI LI STI C Rl SK ASSESSMENT BASED ON BI CAVAI LABI LI TY STUDI ES

00196' 05 * JCB



© 00 N o o0 B~ W N P

N NN N N N NN PR P P P R R P R R R
N~ o o0 A WN P O ©O 0N O O~ WDN O

19

APPROVED BY AN | NDEPENDENT SCI ENCE PANEL AND SI TE SPECI FI C HUVAN
EXPOSURE DATA | F AVAI LABLE AND RELEVANT.

(3) The department shall develop cleanup criteria pursuant to
subsection (1) based on generic human heal th risk assessnent
assunptions determ ned by the departnent to appropriately
characteri ze patterns of human exposure associated with certain
| and uses. The departnent shall utilize only reasonable and
rel evant exposure pathways in determ ning these assunptions. The
departnment nmay prescribe nore than 1 generic set of exposure
assunptions within each category described in subsection (1). If
t he departnment prescribes nore than 1 generic set of exposure
assunptions within a category, each set of exposure assunptions
creates a subcategory within a category described in subsection
(1). The departnent shall specify site characteristics that
determine the applicability of criteria derived for these
categories or subcategories.

(4) If a hazardous substance poses a carcinogenic risk to
humans, the cleanup criteria derived for cancer risk under this
section shall be the 95% upper bound on the calculated risk of 1
addi ti onal cancer above the background cancer rate per 100, 000
i ndi vidual s using the generic set of exposure assunptions
establ i shed under subsection (3) for the appropriate category or
subcat egory. |If the hazardous substance poses a risk of an adverse
health effect other than cancer, cleanup criteria shall be derived
usi ng appropriate human health risk assessnent met hods for that
adverse health effect and the generic set of exposure assunptions

establ i shed under subsection (3) for the appropriate category or
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subcat egory. A hazard quotient of 1.0 shall be used to derive
noncancer cleanup criteria. For the noncarcinogenic effects of a
hazar dous substance present in soils, the intake shall be assuned
to be 100% of the protective level, unless conpound and site-
specific data are available to denonstrate that a different source
contribution is appropriate. If a hazardous substance poses a risk
of both cancer and 1 or nore adverse health effects other than
cancer, cleanup criteria shall be derived under this section for

t he nost sensitive effect.

(5) If a cleanup criterion derived under subsection (4) for
groundwater in an aquifer differs fromeither: (a) the state
dri nki ng wat er standard established pursuant to section 5 of the
safe drinking water act, —-Aet—No—399 of the PubliecActs—of 1976+
bei-hg—seeti-on—325-1005of the M-chi-gan—Conpitedtaws— 1976 PA 399,
MCL 325. 1005, or (b) criteria for adverse aesthetic characteristics
derived pursuant to R 299.5709 of the M chigan adm nistrative code,
the cleanup criterion shall be the nore stringent of (a) or (b)
unl ess the departnent determ nes that conpliance with this rule is
not necessary because the use of the aquifer is reliably restricted
pursuant to section 20120b(4) or (5).

(6) The departnent shall not approve of a renedial action plan
in categories set forth in subsection (1)(b) to (j), unless the
person proposing the plan docunments that the current zoning of the
property is consistent with the categorical criteria being
proposed, or that the governing zoning authority intends to change
t he zoni ng designation so that the proposed criteria are consistent

wi th the new zoning designation, or the current property use is a
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| egal nonconform ng use. The departnent shall not grant fina
approval for a renedial action plan that relies on a change in
zoni ng designation until a final determ nation of that zoning
change has been made by the local unit of governnent. The
departnment nmay approve of a renedial action that achieves
categorical criteria that is based on greater exposure potenti al
than the criteria applicable to current zoning. In addition, the
remedi al action plan shall include docunmentation that the current
property use is consistent with the current zoning or is a |lega
nonconform ng use. Abandoned or inactive property shall be

consi dered on the basis of zoning classifications as descri bed
above.

(7) Ceanup criteria from1 or nore categories in subsection
(1) may be applied at a facility, if all relevant requirenents are
satisfied for application of a pertinent criterion.

(8) Except as provided in subsection (4) and subsections (9)
to (13), conpliance with the residential category in subsection
(1)(a) shall be based on —R299.-5709 threough-R299-5711(4)—R
29957146yt hrough—R299- 5715 and—R 2995727 ol —the Mehigan
admn-strative—ecode—R 299 5711(5)—R 299 5723,—andR 299 5725 of

I | chi . : o chall Ly f Loyl at

of residential criteria under subsection {1y{a)- R 299.5706A TO R
299.5710, R 299.5714, R 299.5718, AND R 299.5722 TO R 299.5726 COF

THE M CH GAN ADM NI STRATI VE CCDE.

(9) The need for soil renediation to protect an aquifer from
hazardous substances in soil shall be determ ned by —-R299-5711(2)
R 299. 5720 of the M chigan adm ni strative code, considering the
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vul nerability of the aquifer or aquifers potentially affected if
the soil remains at the facility. Mgration of hazardous substances
insoil to an aquifer is a pertinent pathway if appropriate based
on consideration of site specific factors.

(10) The departnent nmay establish cleanup criteria for a
hazar dous substance using a biologically based nodel devel oped or
identified as appropriate by the United States environnental
protection agency if the departnent determines all of the
fol | ow ng:

(a) That application of the nodel results in a criterion that
nore accurately reflects the risk posed.

(b) That data of sufficient quantity and quality are avail able
for a specified hazardous substance to allow the scientifically
valid application of the nodel.

(c) The United States environnmental protection agency has
determi ned that application of the nodel is appropriate for the
hazar dous substance in question.

(11) If the cleanup criterion for a hazardous substance
determ ned by R 299.5707 of the M chigan adm nistrative code is
greater than a cleanup criterion devel oped for a category pursuant
to subsection (1), the criterion determ ned pursuant to R 299. 5707
of the Mchigan adm nistrative code shall be the cleanup criterion
for that hazardous substance in that category.

(12) In determ ning the adequacy of a |and-use based response
activity to address sites contam nated by pol ychlorinated
bi phenyl s, the departnent shall not require response activity in

addition to that which is subject to and conplies with applicable
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federal regulations and policies that inplenent the toxic
substances control act, —PubHetaw 94-469— 15 -U-S-C&— USC 2601
1o —2629—2641 026562661t 267t —and—2681to— 2692.

(13) Response activity to address the rel ease of
uncontam nated mneral oil satisfies R 299.5709 for groundwater or
R299- 5711 R 299.5720 for soil under the M chigan adm nistrative
code if all visible traces of mneral oil are renoved from
groundwat er and soi |

(14) Approval by the departnent of a renmedial action plan
based on 1 or nore categorical standard in subsection (1)(a) to (e)
shall be granted only if the pertinent criteria are satisfied in
the affected nmedia. The departnent shall approve the use of
probabilistic or statistical nethods or other scientific nmethods of
eval uating environmental data when determ ning conpliance with a
pertinent cleanup criterion if the nethods are determ ned by the
departnent to be reliable, TO BE scientifically valid, and TO best
represent actual site conditions and exposure potential.

(15) If a renedial action allows for venting groundwater, the
di scharge shall conply with requirenments of part 31, and the rules
promul gated under that part or an alternative nmethod established by
rule. If the discharge of venting groundwater is provided for in a
remedi al action plan that is approved by the departnent, a permt
for the discharge is not required. As used in this subsection,
"venting groundwater" neans groundwater that is entering a surface
water of the state froma facility.

(16) A renedial action plan shall provide response activity to

nmeet the residential categorical criteria, or provide for
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acceptable | and use or resource use restrictions pursuant to
section 20120b.

(17) A renedial action plan that relies on categorical cleanup
criteria devel oped pursuant to subsection (1) shall also consider
ot her factors necessary to protect the public health, safety, and
wel fare, and the environnment as specified by the departnment, if the
departnment determ nes based on data and existing information that
such considerations are relevant to a specific facility. These
factors include, but are not limted to, the protection of surface
wat er quality and consideration of ecological risks if pertinent to
the facility based on the requirenments of -R299.-5717 R 299.5728
of the M chigan adm nistrative code.

(18) The departnent shall annually evaluate and revise, if
appropriate, the cleanup criteria derived under this section. The
eval uation shall incorporate know edge gai ned t hrough research and
studies in the areas of fate and transport and risk assessnent. The
departrment shall prepare and submit to the legislature a report
detailing revisions made to cleanup criteria under this section.

(19) AS USED IN THI S SECTION, "D OXIN' MEANS 1 OR MORE
STRUCTURALLY RELATED CHLORI NATED DI BENZODI OXI N AND CHLORI NATED
DI BENZOFURAN CHEM CALS.
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