HOUSE BILL No. 4839
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HOUSE BILL No. 4839

May 31, 2005, Introduced by Reps. Wojno, McDowell, Adamini, Bieda, Anderson, Proos,
Garfield, Gaffney, Plakas, Gonzales, Vagnozzi and Farhat and referred to the Committee
on Regulatory Reform.

A bill to anmend 1980 PA 497, entitled
"Construction lien act,"
by amending the title and sections 104, 106, 107, 114, 201, 202,
203, and 204 (MCL 570.1104, 570.1106, 570.1107, 570.1114, 570.1201,
570. 1202, 570.1203, and 570.1204), sections 104, 106, 107, 114, and
203 as anended by 1982 PA 17, section 201 as amended by 1984 PA
190, and section 202 as anended by 1981 PA 191, and by addi ng
section 114a.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
TI TLE

An act to establish, protect, and enforce by lien the rights

of persons perform ng | abor or providing material or equipnent for

the inmprovenent of real property; to provide for certain defenses
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Wi th respect thereto; to establish —a— THE honeowner construction
lien recovery fund; —wthinthe departnent—ofticensingand
regulatien— to provide for the powers and duties of certain state
of ficers AND ACENCIES; to provide for the —assesshents— ASSESSVENT
of certain occupations; to PROVI DE REMEDI ES AND prescri be
penalties; and to repeal —eertatn— acts and parts of acts.

Sec. 104. (1) "Court" neans the circuit court in which an
action to enforce a construction lien through foreclosure is
pendi ng.

(2) "Departnent” neans the departnent of —+H-ecensingand
regulation— LABOR AND ECONOM C GROATH.

(3) "Designee" neans the person nanmed by an owner or |essee to
recei ve, on behalf of the owner or |essee, all notices or other
i nstrunments whose furnishing is required by this act. The owner or
| essee may nane hinself or herself as designee. The owner or |essee
may not name the contractor as designee. However, a contractor who
is providing only architectural or engineering services may be
named as desi gnee.

(4) "Fringe benefits and wi thhol di ngs" means conpensati on due
an enpl oyee pursuant to a witten contract or witten policy for
holiday, tinme off for sickness or injury, tine off for personal
reasons or vacation, bonuses, authorized expenses incurred during
t he course of enpl oynent, and any other contributions nmade to or on
behal f of an enpl oyee.

(5) "Fund" neans the honeowner construction |lien recovery fund

created —under—part—2— | N SECTI ON 201

(6) "Ceneral contractor"™ neans a contractor who contracts with
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an owner or |lessee to provide, directly or indirectly through
contracts with subcontractors, suppliers, or |aborers,
substantially all of the inprovenents to the property described in
t he notice of comencenent.

(7) "Inmprovenment” nmeans the result of |abor or materia
provi ded by a contractor, subcontractor, supplier, or |aborer,

i ncluding, but not limted to, surveying, engineering and
architectural planning, construction managenent, clearing,
denol i shing, excavating, filling, building, erecting, constructing,
altering, repairing, ornamenting, |andscaping, paving, |easing

equi pnent, or installing or affixing a fixture or material,
pursuant to a contract.

(8) "Laborer"” means an individual who, pursuant to a contract
with a contractor or subcontractor, provides an inprovenent to rea
property through the individual's personal |abor.

Sec. 106. (1) "Person" means an individual, corporation,
partnership, sole proprietorship, association, other |legal entity,
or any conbi nation thereof.

(2) "Project"” nmeans the aggregate of inprovenents contracted
for by the contracting owner.

(3) "Residential structure" nmeans an individual residentia
condom niumunit or a residential building containing not nore than
2 residential units, the land on which it is or will be |ocated,
and all appurtenances, —therete,— in which the owner or |essee
contracting for the inprovenment is residing or will reside upon
conpl etion of the inprovenent.

(4) "Subcontractor" nmeans a person, other than a | aborer or
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supplier, who pursuant to a contract between hinself or herself and
a person other than the owner or |essee perfornms any part of a
contractor's contract for an inprovenent.

(5) "Supplier"” neans a person who, pursuant to a contract with
a contractor or a subcontractor, |eases, rents, or in any other
manner provi des material or equi pment —whieh— THAT is used in the
i nprovenent of real property.

(6) "Wages" neans all earnings of an enpl oyee whet her
determined on the basis of tinme, task, piece, conm ssion, or other
met hod of cal cul ation for |abor or services except —thosedefined
as— fringe benefits and w thhol di ngs.

Sec. 107. (1) Each contractor, subcontractor, supplier, or
| aborer who provides an inprovenent to real property —shalH—have
HAS a construction lien upon the interest of the owner or |essee
who contracted for the inprovenment to the real property, as
described in the notice of commencenent —provided+for—by— G VEN
UNDER section 108 or 108a, the interest of an owner who has
subordinated his or her interest to the nortgage for the
i nprovenent of the real property, and the interest of an owner who
has required the inprovenent. A construction |lien acquired pursuant
to this act shall not exceed the anpbunt of the lien claimant's
contract | ess paynents nmade on the contract.

(2) A construction lien under this act —shall—attach— ATTACHES
to the entire interest of the owner or | essee who contracted for
t he i nprovenment, including any subsequently acquired |egal or
equitabl e interest.

(3) Each contractor, subcontractor, supplier, or |aborer who
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provi des an inprovenent to real property to which the person
contracting for the inprovenent had no legal title —shalk—have— HAS
a construction lien upon the inprovenent for which the contractor,
subcontractor, supplier, or |aborer provided |abor, material, or
equi pnent. The forfeiture, surrender, or termnation of any title
or interest held by —any— AN owner or |essee who contracted for an
i nprovenent to the property, —er—by—any— AN owner who subordi nated
his or her interest to the nortgage for the inprovenent, or —by—any
AN owner who has required the inprovenent —shall— DOES not def eat
the lien of the contractor, subcontractor, supplier, or |aborer
upon the inprovenent.

(4) If the rights of a person contracting for an inprovenent
as a land contract vendee or a |lessee are forfeited, surrendered,
or otherwi se term nated, any lien clainmnt who has provided a
notice of furnishing or is excused fromproviding a notice of
furni shi ng —pursuant—te— UNDER section 108, 108a, or 109 and who
perforns the covenants contained in the |and contract or |ease
wi thin 30 days after receiving actual notice of the forfeiture,
surrender, or term nation —shall—be— | S subrogated to the rights of
the contracting vendee or | essee as those rights existed
i mredi ately before the forfeiture, surrender, or termnation

(5) For purposes of this act, if the real property is owned or
| eased by nore than 1 person, THERE IS A REBUTTABLE PRESUMPTI ON
THAT an inprovenent to real property —pursuant—te— UNDER a contract
whi-ch—was—entered—into—by— WTH an owner or | essee —shall—be
presuned-to—havebeen— WAS consented to by any other co-owner or
co-| essee. ——but—the presunption—shall—+n-all—cases be rebuttable-
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If enforcenent of a construction lien through foreclosure is sought
and the court finds that the inprovenent —has—been— WAS consent ed
to by a co-owner or co-lessee who did not contract for the
i nprovenent, the court shall order the entire interest of that co-
owner or co-lessee, including any subsequently acquired | egal or
equitable interest, to be subject to the construction lien. A
defici ency judgnent shall not be entered against a noncontracting
owner, co-owner, |essee, or co-|essee.

(6) If the real property of an owner or |essee is subject to
MULTI PLE construction liens, the sumof the construction |iens
shall not exceed the anpbunt —-which— the owner or |essee agreed to
pay the person with whom he or she contracted for the inprovenent
as nodified by —apry—and— all additions, deletions, and —anry— ot her
anendnents, |ess paynents made by or on behal f of the owner or
| essee, pursuant to either a contractor's sworn statenent or a
wai ver of lien, in accordance with this act.

(7) AFTER THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED
TH S SUBSECTI ON, A CONSTRUCTI ON LI EN OF A SUBCONTRACTOR OR SUPPLI ER
FOR AN | MPROVEMENT TO A RESI DENTI AL STRUCTURE SHALL NOT | NCLUDE AN
AMOUNT CHARGED OR ASSESSED UNDER THE CONTRACT BETWEEN THE
SUBCONTRACTOR OR SUPPLI ER AND THE GENERAL CONTRACTOR FOR | NTEREST
ON THE UNPAI D PRI NCI PAL AMOUNT DUE, A Tl M- PRI CE DI FFERENTI AL, A
FI NANCE CHARCGE, OR ANY OTHER | TEM OF | NTEREST

Sec. 114. A contractor —-shalH— DOES not have a right to a
construction lien —upen— ON the interest of —anry— AN owner or
| essee in a residential structure unless the contractor has

provi ded an inprovenent to the residential structure pursuant to a
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witten contract between the owner or |essee and the contractor and
any anendnents or additions to the contract ARE al so —shall—be— in
witing. The contract required by this section shall contain a
statenent, in type no smaller than that of the body of the
contract, -—settingforth— STATING all of the follow ng:

(a) That a residential builder or a residential maintenance
and alteration contractor is required to be |icensed under article
24 of Act 299 of the Public Acts of 1980, as amended, being
secttons—339-2401to0-339- 2412 of the Mechigan—ConpitedLaws— THE
OCCUPATI ONAL CODE, 1980 PA 299, MCL 339.2401 TO 339.2412. That an
el ectrician is required to be |licensed under —Aet—No—217of the

of—theM-echigan—Conpitedtaws— THE ELECTRI CAL ADM NI STRATI VE ACT
1956 PA 217, MCL 338.881 TO 338.892. That a —plurber— PLUMBI NG

CONTRACTOR is required to be licensed under —Aet—No—266—-o6fthe

of—theM-ehigan—Conpitedtaws— THE STATE PLUMBI NG ACT, 2002 PA 733,
MCL 338. 3511 TO 338.3569. THAT A MECHANI CAL CONTRACTOR | S REQUI RED

TO BE LI CENSED UNDER THE FORBES MECHANI CAL CONTRACTORS ACT, 1984 PA
192, MCL 338.971 TO 338.988.

(b) If the contractor is required to be licensed to provide
the contracted i nprovenent, that the contractor is —se— |licensed
AND THE CONTRACTOR S LI CENSE NUMBER

ey 1t L . : - e 1
Aunber

SEC. 114A. (1) THE OMNER OF RESI DENTI AL PROPERTY ON WHI CH A

CONSTRUCTI ON LI EN HAS BEEN RECORDED BY A PERSON WHO WAS NOT
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LI CENSED AS DESCRI BED I N SECTI ON 114, OR ANY PERSON AFFECTED BY THE
LI EN, MAY BRI NG AN ACTI ON TO DI SCHARGE THE LI EN

(2) I'F THE COURT I N AN ACTI ON UNDER SUBSECTI ON (1) DETERM NES
THAT THE PERSON WHO RECORDED THE LI EN WAS NOT LI CENSED AS REQUI RED
THE UNLI CENSED PERSON | S LI ABLE TO THE PERSON WHO BROUGHT THE
ACTI ON FOR ALL DAMAGES THAT RESULT FROM THE RECORDI NG AND ANY
ATTEMPTS TO ENFORCE THE LI EN, | NCLUDI NG ACTUAL COSTS AND ATTORNEY
FEES.

(3) A PERSON WHO BRI NGS AN ACTI ON TO RECOVER FOR THE
PERFORVANCE OF AN ACT OR CONTRACT FOR WHI CH A LI CENSE | S REQUI RED
AS DESCRI BED I N SECTI ON 114 SHALL ALLEGE I N THE COVPLAI NT AND HAS
THE BURDEN OF PROVI NG THAT HE OR SHE WAS PROPERLY LI CENSED

Sec. 201. (1) —A— THE honeowner construction lien recovery

fund is created within the departnent. —eftiecensingand
regulati+en— The fund shall be sel f-supporting and shall —eensist

of —assessnents—chargedi+nthe ol oewingranner— BE FUNDED AS
FOLLOWE:

each of the follow ng persons shall be assessed in [N addition to

the license fee, a —feeof $50-00fordeposit—inthefund— PERSON
VWHO APPLI ES FOR OR WHO APPLI ES TO RENEW 1 OF THE FOLLOWN NG SHALL

PAY A FEE OF $10.00 FOR EACH YEAR THAT THE LI CENSE W LL BE VALI D
(1) A —person—-apphyingfor—a— residential builders |license or a

residential maintenance and alteration contractor's |icense under

article 24 of the occupational code, —-Aet—No—299 of the Publie
Acts of 1980, as anended, being sections 339.2401 to 339. 2412 of
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the—M-chi-gan—Conpited—taws— 1980 PA 299, MCL 339.2401 TO 339.2412.
(i) —A—person—applyingfor—an— AN electrical contractor's
i cense under the electrical admnistrative act, —Aet—No—217-of
thePublte—-Acts—of 1956—as—anended—being—sections—338-881te
338892 of the M-echigan—Conpiledtaws— 1956 PA 217, MCL 338.881 TO
338. 892.
(1) A —person-applying for an authortzed master plunber's
PLUMBI NG CONTRACTOR' S |i cense under —Act—No—266—o6f the PublicActs

pturbi-rg—installation—permts— THE STATE PLUMBI NG ACT, 2002 PA 733,
MCL 338.3511 TO 338. 3569.

(iv) A —person—apphyingftor—a— MECHANI CAL CONTRACTOR S |icense
under the FORBES nmechani cal contractors act, 1984 PA 192, MCL
338.971 TO 338.988.

(b) A laborer who seeks to recover fromthe fund FOR THE FI RST
TIME shall not be required to pay a fee until he or she obtains a
recovery fromthe fund, at which tine a fee of $15.00 shall be
w thheld by the fund fromthe | aborer's final recovery. —However—
In no event shall the total anmpbunt wthheld by the fund froma
laborer—in—a-1-year period-exceed-$50.00-

(c) Except for persons described in subdivisions (a) and (b),
all other lien claimnts may beconme nmenbers of the fund by paying a
fee of $50.00 prior to the date of the lien claimant's contract for

the inprovenment to —the— A residential structure. -A+H-en—elatrmant

calendar—year— | F THE LI EN CLAIMANT IS A SUPPLI ER THAT CONDUCTS
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BUSI NESS FROM MORE THAN 1 RETAIL LOCATI ON, EACH RETAIL LOCATI ON
SHALL BE TREATED AS A SEPARATE PERSON FOR PURPCSES OF PAYI NG FEES
AND RENEWAL FEES FOR FUND MEMBERSHI P.

(D) A PERSON WHO HAS PAID A FEE UNDER SUBDI VI SION (B) OR (0O
SHALL PAY A RENEWAL FEE AS FOLLOMS:

(i) | F THE PERSON PAID THE I NI TIAL FEE ON OR BEFORE JUNE 1,
2005, A RENEWAL FEE OF $50.00 ON OR BEFORE JUNE 1, 2008 AND A
RENEWAL FEE OF $50.00 ON OR BEFORE JUNE 1 OF EVERY THI RD YEAR AFTER
THE FI RST RENEWAL PAYNENT.

(i) 1 F THE PERSON PAID THE I NI TIAL FEE AFTER JUNE 1, 2005, A
RENEWAL FEE OF $50.00 ON OR BEFORE THE FIRST JUNE 1 FOLLOW NG THE
THI RD ANNI VERSARY DATE OF THE | NI TI AL PAYMENT AND A RENEWAL FEE OF
$50. 00 ON OR BEFORE JUNE 1 OF EVERY THIRD YEAR AFTER THE FI RST
RENEWAL PAYMENT.

of—thesenate—and-houseis—present— A PERSON MAY PAY A RENEWAL FEE
UNDER SUBSECTION (1) (D) AFTER THE DATE ON WVHICH IT IS DUE, BUT IS

NOT ENTI TLED TO RECOVER FROM THE FUND FOR AN | MPROVEMENT MADE AFTER
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THE DUE DATE AND BEFORE THE RENEWAL FEE IS PAI D.

(3) A PERSON WHO BECOVES A MEMBER OF THE FUND BY PAYI NG A FEE
UNDER SUBSECTI ON (1) SHALL NOTI FY THE DEPARTMENT DI VI SI ON THAT
ADM NI STERS THE FUND, IN WRITING OF A CHANGE I N THE PERSON S NAME,
ADDRESS, OR FORM OF BUSI NESS ORGANI ZATI ON W THI N 30 DAYS OF THE
CHANGE. PROCOF THAT A NOTI CE OR OTHER DOCUMENT WAS MAI LED OR, I F
ANOTHER METHOD OF DELI VERY IS REQUI RED BY LAW OR RULE, DELI VERED BY
THAT OTHER METHOD TO A MEMBER AT THE LAST ADDRESS THAT THE MEMBER
PROVI DED TO THE FUND ADM NI STRATOR |'S CONCLUSI VE PROCF THAT THE
NOTI CE OR DOCUMENT WAS RECEI VED BY THE MEMBER

(4) AT LEAST 30 DAYS BEFORE THE DATE THAT A RENEWAL PAYMENT
UNDER SUBSECTI ON (1) (D) 1S DUE, THE DEPARTMENT SHALL SEND A NOTI CE
OF THE AMOUNT THAT WLL BE DUE AND THE PAYMENT DUE DATE TO THE
PERSON WHO PAI D THE FEE UNDER SUBSECTION (1) (B) OR (C). THE NOTI CE
SHALL BE SENT BY ORDI NARY MAI L TO THE LAST ADDRESS THAT THE PERSON
PROVI DED TO THE FUND ADM NI STRATOR

(5) 3)— A person —shalH— IS not —be— entitled to recover
fromthe fund unl ess —he—or—she— THE PERSON has paid into the fund
as required by this —seetion— ACT.

Sec. 202. (1) The director of —teensingandregulatieon— THE

DEPARTMENT shal | manage t he —affairs—ofthe fundpursuant— FUND
ACCORDING to this act. A detailed financial statenent of the

condition of the fund shall be published by the director annually.

Fhis— THE fund shall be subject to an audit by the auditor general.
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The state treasurer shall deposit or invest noney fromthe fund, in
t he sane manner AS and subject to all provisions of |aw —wth
respeet— THAT APPLY to the deposit or investnent of state funds by
the state treasurer, and interest earned shall be credited to the
fund. The unexpended fund bal ance shall carry forward to the new
fiscal year at the end of each fiscal year

(2) The departnment may enpl oy —sueh— office clerical and
prof essional hel p and clains investigators as —are— necessary to
carry out —theprevisions—of— this act. The attorney general shal
assign nenbers of his or her staff and may suppl enent that staff by
contracting with —these— private attorneys as —are— necessary to
adequately defend —the— actions against the fund. Al wages,
prof essi onal fees, and other adm nistrative expenditures necessary
for operation and defense of the fund, including | egal counsel,
shal |l be charged to and payable fromthe fund. Except —as—provided
FHA—subseetton{3)— FOR LEGAL COUNSEL FEES, THE AMOUNT PAID IN A
FI SCAL YEAR FOR wages, professional fees, and other administrative

expendi t ures —necessaryforthe operationofthe fund— shall not

exceed 20% of —funds collected by the fund in the previous fiscal
year— THE AVERAGE OF THE ENDI NG BALANCES I N THE FUND FOR THE

PREVI QUS 2 FI SCAL YEARS
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Sec. 203. (1) A claimof construction |ien —shal— DOES not
attach to a residential structure, to the extent paynents have been
made, if the owner or |lessee files an affidavit with the court
i ndicating that the owner or |essee has done all of the follow ng:

(a) Paid the contractor for the inprovenent to the residential
structure, —and— | NDI CATING I N THE AFFI DAVIT t he anount of the
paynment. THE OMER OR LESSEE SHALL ATTACH A COPY OF ANY EVI DENCE OF
THE PAYMENT THAT THE OMNER OR LESSEE HAS, | NCLUDI NG BUT NOT
LIMTED TO, A CANCELED CHECK OR A CREDI T CARD OR OTHER RECEI PT, TO
THE AFFI DAVI T.

(b) Not colluded with any person to obtain a paynent fromthe
fund.

(c) Cooperated and will continue to cooperate with the
departrment in the defense of the fund.

(2) +Atheabsenceof—a— IF THERE IS NO witten contract
pursuant—te— AS REQUI RED BY section 114, the filing of an affidavit
under this section —shall—ereate— CREATES a rebuttabl e presunption
that the owner or | essee has paid the contractor for the
i nprovenent. The presunption nmay be overcone only by a show ng of
cl ear and convincing evidence to the contrary.

(3) Subject to section 204, a person who has recorded a claim
of lien and who is precluded from —reecevering— HAVI NG a
construction |lien under subsection (1) may recover fromthe fund
t he amount —fer—whieh—thetH-en+s—established— HE OR SHE WOULD HAVE
BEEN ENTI TLED TO RECOVER BUT FOR SUBSECTION (1). A person who seeks
recovery fromthe fund shall establish all of the follow ng:

(a) That he or she would be entitled to a construction lien on
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a residential structure except for the defense provided in
subsection (1).

(b) That paynment was nade by the owner or |essee to the
contractor or subcontractor.

(c) That the contractor or subcontractor has retained or used
the proceeds or any part of the proceeds paid to the contractor or
subcontractor w thout having paid the person claimng the
construction |ien.

(d) That he or she has conplied with section 201.

(e) That he or she has not colluded with another person to
obtain a paynment fromthe fund.

(f) That he or she has conplied with any applicable |icensing
acts.

(g) That he or she has nade a reasonable effort to obtain
paynment fromthe contractor or subcontractor.

(h) That the contractor or —the— subcontractor —— with whom
the person clainmng the construction lien contracted —wth— is
licensed if required by law to be |icensed.

(I') THAT THE CONTRACTOR OR SUBCONTRACTOR W TH WHOM THE PERSON
CLAI M NG THE CONSTRUCTI ON LI EN CONTRACTED IS THE SAME | NDI VI DUAL OR
LEGAL ENTITY WTH WHOM THE OANER OR LESSEE CONTRACTED.

(J) I'F THE PERSON CLAI M NG THE CONSTRUCTION LIEN IS A
SUPPLI ER, THAT HE OR SHE HAS DOCUMENTARY PROCF THAT, BEFORE HE OR
SHE PROVI DED THE MATERI AL OR EQUI PMENT THAT IS THE SUBJECT OF THE
LI EN W THOUT OBTAI NIl NG ADVANCE PAYMENT I N FULL, HE OR SHE EXERCI SED
DUE DI LI GENCE TO DETERM NE THAT THE CONTRACTOR OR SUBCONTRACTOR TO
VWHOM HE OR SHE PROVI DED THE MATERI AL OR EQUI PMENT WAS CREDI TWORTHY.
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(4) A subcontractor, supplier, or |aborer who seeks
enforcenment of a construction lien on a residential structure
t hrough foreclosure shall join the fund as a defendant in the
forecl osure acti on — and SERVE a summons and conpl ai nt —shal—be
served— on the —direetor— OFFICE OF THE FUND ADM NI STRATOR W THI N
THE DEPARTMENT by certified or registered mail —— or by leaving a
copy —thereef— at the office. —efthedirector— The failure to

serve a sumons and conpl ai nt —upen—thefund-shall—constitutea bar
to— UNDER THI S SUBSECTI ON BARS recovery fromthe fund. After

service—upon—the-defendant—of— A DEFENDANT | S SERVED W TH a summmons
and conplaint in an action —Awhich-enforcenent—of— TO FORECLCSE a

construction |ien, —throeughforeclosurets—sought— the departnent
may intervene in the action as a party defendant with respect to
ot her construction |iens.

(5) The attorney general shall nake every reasonable effort to
defend the fund and may assert any defense to a claimof l|ien that
woul d have been avail able to the owner or |essee.

(6) Paynment fromthe fund shall be nade only if the court
finds that a subcontractor, supplier, or laborer is entitled to
paynment fromthe fund. Subject to section 204, after the judgnment
has becone final the departnent shall pay the anmount of the
j udgnment out of the fund.

Sec. 204. (1) A PAYMENT FROM THE FUND SHALL NOT | NCLUDE AN
AMOUNT FOR | NTEREST ON THE UNPAI D PRI NCI PAL AMOUNT DUE, A TI MEe-
PRI CE DI FFERENTI AL, A FI NANCE CHARGE, OR ANY OTHER FORM OF
| NTEREST.

(2) The departnent shall not pay out of the fund to
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subcontractors, suppliers, and | aborers nore than —$#5-000-00
$100, 000. 00 per residential structure. Wen it appears that the
anmount clainmed fromthe fund — with respect to a residenti al
structure — wll exceed —$#5,000-00— $100, 000. 00, the depart nent
may del ay paynent until the total anpbunt to be paid can be
ascertained. If the total amount payable to subcontractors,
suppliers, and | aborers exceeds —$#5-600-00— $100, 000. 00, they

shall be paid their proportional shares of that anount.
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