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HOUSE BILL No. 5634

February 2, 2006, Introduced by Reps. Hood, Condino, Bieda, Farrah, Anderson, Wojno,
Adamini, Leland, Hune, Lipsey, Gaffney, Emmons, Mortimer and Sheen and referred to
the Committee on Insurance.

A bill to anmend 1956 PA 218, entitled
"The insurance code of 1956,"
by amendi ng sections 1001, 1007, 1010, 1015, and 1125 ( MCL
500. 1001, 500.1007, 500.1010, 500.1015, and 500.1125), sections
1001, 1007, 1010, and 1015 as added by 1992 PA 182 and section 1125
as anmended by 2000 PA 283.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1001. As used in this chapter:

(a) "Audited financial report” nmeans the report required in
section 1005 and furnished pursuant to section 1007.

(B) "1 NDEWMNI FI CATI ON' MEANS AN AGREEMENT OF | NDEMNITY OR A
RELEASE FROM LI ABI LI TY WHERE THE | NTENT OR EFFECT IS TO SH FT OR
LIMT I'N ANY MANNER THE POTENTI AL LI ABILITY OF THE PERSON OR FI RM
FOR FAI LURE TO ADHERE TO APPLI CABLE AUDI TI NG OR PROFESSI ONAL
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STANDARDS, WHETHER OR NOT RESULTI NG I N PART FROM KNOW NG OF OTHER
M SREPRESENTATI ONS MADE BY THE | NSURER OR | TS REPRESENTATI VES.

(C© —b)— "Independent public accountant” neans an i ndependent
certified public accountant or accounting firmin good standing
with the Anerican institute of certified public accountants and in
good standing in all states in which they are |icensed to practice.
For Canadi an and British conpanies, "independent public accountant”
means a Canadi an-chartered or British-chartered accountant.

Sec. 1007. (1) The annual audited financial report shall
report the insurer's financial condition as of the end of the nost
recent cal endar year and the results of its operations, cash flows,
and changes in capital and surplus for the year then ended in
conformty with accounting practices prescribed, or otherw se
permtted, by the comm ssioner and shall include all of the
fol | ow ng:

(a) The report of an independent public accountant.

(b) A bal ance sheet reporting admtted assets, liabilities,
capital, and surpl us.

(c) A statenent of gain or loss from operations.

(d) A statenent of cash flows.

(e) A statenent of changes in capital and surplus.

(f) Notes to financial statenents. These notes shall be those
required by the conm ssioner's annual statenent instructions and

I : || L I :
neiol | chall inelude both of the followna:
{H—A— ACCOUNTI NG PRACTI CES PRESCRI BED. THE NOTES SHALL | NCLUDE

A reconciliation of differences, if any, between the audited
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financial statements and the annual statenent filed pursuant to
section 438 with a witten description of the nature of these

di ff er ences.

i : hi | ¢ ol ationshi o
Lol " I Les—inchudi el AT
Caniti : : | hal _

(2) The financial statenents included in the audited financial
report shall be prepared in a formand using | anguage and groupi ngs
substantially the same as the rel evant sections of the insurer's
annual statenent filed with the comm ssioner, nmay be rounded to the
near est thousand dollars, may conbi ne insignificant anounts, and,
except for the first year the insurer is required to file an
audi ted financial report, shall be conparative, presenting the
anounts as of Decenber 31 of the current year and the anounts as of
the i medi ately precedi ng Decenber 31.

(3) THE | NDEPENDENT PUBLI C ACCOUNTANT SHALL CONDUCT THE
EXAM NATI ON | N ACCORDANCE W TH GENERALLY ACCEPTED AUDI TI NG
STANDARDS. CONSI DERATI ON SHALL BE G VEN, AS THE | NDEPENDENT PUBLI C
ACCOUNTANT CONSI DERS NECESSARY, TO THE PROCEDURES | LLUSTRATED | N
THE " FI NANCI AL CONDI TI ONS EXAM NERS HANDBOOK" PREPARED BY THE
NATI ONAL ASSCCI ATI ON OF | NSURANCE COWM SSI ONERS

Sec. 1010. (1) The conmm ssioner shall not recognize a person
or firmas an independent public accountant unless that person or
firm—s— MEETS BOTH OF THE FOLLOW NG

(A) 1Sin good standing with the American institute of
certified public accountants and in good standing in all states in

whi ch the independent public accountant is |icensed to practice,
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or, for a Canadian or British conpany, unless that person or firm
is a chartered accountant.

(B) HAS NOT EI THER DI RECTLY OR | NDI RECTLY ENTERED | NTO AN
| NDEMNI FI CATI ON AGREEMENT, VWHETHER AN AGREEMENT OF | NDEMNI TY OR
RELEASE FROM LI ABILITY, WTH RESPECT TO THE I NSURER S AUDI T.

(2) Except as otherw se provided, a certified public
accountant shall be recogni zed as i ndependent as |ong as he or she
conforms to the standards of his or her profession, as contained in
the code of professional ethics of the Arerican institute of
certified public accountants, its rules and regulations, and this
state's board of accountancy's code of ethics and rul es of
pr of essi onal conduct.

(3) AN | NDEPENDENT CERTI FI ED PUBLI C ACCOUNTANT MAY ENTER | NTO
AN AGREEMENT W TH AN | NSURER TO HAVE DI SPUTES RELATI NG TO AN AUDI T
RESOLVED BY MEDI ATI ON OR ARBI TRATI ON. HOWEVER, | F A DELI NQUENCY
PROCEEDI NG | S COMVENCED AGAI NST THE | NSURER UNDER CHAPTER 81, THE
MEDI ATI ON OR ARBI TRATI ON PROVI SI ON SHALL OPERATE AT THE OPTI ON COF
THE STATUTORY SUCCESSOR

(4) —3)— An individual independent public accountant or a
partner or other person responsible for rendering a report by an
i ndependent public accounting firmretained to conduct an annua
audit under this chapter shall not act in that capacity for the
sanme insurer for nore than 7 consecutive years. Follow ng such a 7-
year period of service, the individual independent public
accountant or partner or other responsible person for the
accounting firmshall not conduct an annual audit under this

chapter for the sanme insurer or its insurance subsidiaries or
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affiliates for a period of 2 years. An insurer may apply for relief
fromthe comm ssioner fromthis rotation requirenment on the basis
of unusual circunstances. The comm ssioner may consider the
followng factors in determining if relief should be granted:

(a) Number of partners, expertise of the partners, or the

nunber of insurance clients in the independent public accounting

firm

(b) The insurer's prem um vol ume.

(c) Number of jurisdictions in which the insurer transacts
busi ness.

(5) —4)— The comm ssioner shall not recognize as a qualified
i ndependent public accountant, or accept an annual audited
financial report, prepared in whole or in part by an individual who
has done any of the follow ng:

(a) Been convicted of fraud, bribery, a violation of chapter
96 of title 18 of the United States Code, 18 —U-S—C&— USC 1961 to
1968, or any di shonest conduct or practices under federal or state
I aw.

(b) Been found to have violated the insurance laws of this
state with respect to any previous reports submtted under this
chapter.

(c) Has failed to detect or disclose material information in 1
or nore previous reports filed under this chapter

(6) 5)— The conmm ssioner may hold a public hearing pursuant
to the adm nistrative procedures act of 1969, —-Aet—No—306—o6fthe
Publie—Acts—of 1969, beihg—seections24-201 to0 24328 of the
M-chi-gan—Conpi-ted—taws— 1969 PA 306, MCL 24.201 TO 24.328, to
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determ ne whether a certified public accountant is qualified. After
considering the evidence presented, the conm ssioner may rul e that
the accountant is not qualified for purposes of expressing his or
her opinion on the financial statements in the annual audited
financial report made pursuant to this chapter and may require the
insurer to replace the accountant with another whose relationship
with the insurer is qualified within the neaning of this chapter

Sec. 1015. (1) An insurer required to furnish the annua
audi ted financial report shall require the independent public
accountant to report in witing within 5 business days to the board
of directors or its audit commttee any determ nation by that
i ndependent public accountant that the insurer has materially
m sstated its financial condition as reported to the conm ssi oner
as of the bal ance sheet date currently under exam nation or that
the insurer does not neet the requirenents of section 408 or 410 as
of that date. The insurer shall furnish a copy of this report to
the comm ssioner within 5 business days of receipt of the report
and shall provide the independent public accountant naking the
report with evidence of the report being furnished to the
commi ssioner. |If the independent public accountant fails to receive
the evidence within the required 5-business day period, the
i ndependent public accountant shall furnish a copy of its report to
the comm ssioner within the next 5 business days.

(2) An independent public accountant is not |liable to any
person for a statenment or report made in connection with this
section if the statement or report is made in good faith in

conpliance with subsection (1).
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(3) I'F AFTER THE DATE OF THE AUDI TED FI NANCI AL REPORT FI LED
PURSUANT TO THI S CHAPTER THE ACCOUNTANT BECOVES AWARE OF FACTS THAT
M GHT HAVE AFFECTED H S OR HER REPORT, THE ACCOUNTANT SHALL TAKE
ACTI ON AS PRESCRI BED BY THE PROFESSI ONAL STANDARDS OF THE AMERI CAN
I NSTI TUTE OF CERTI FI ED PUBLI C ACCOUNTANTS.

Sec. 1125. (1) Neither a reinsurance agreenent nor any
anmendnent to that agreement shall be used to reduce any liability
or to establish any asset in any financial statenent filed with the
conmi ssi oner unless the agreenent, anendnent, or a binding letter
of intent has been duly executed by the appropriate party no |ater
than the filing date of the financial statement.

(2) Fer—a— A letter of intent, a reinsurance agreenent, or an
anmendnent to a reinsurance agreenent shall be executed within a
reasonabl e period of tinme in order for credit to be granted for the
rei nsurance ceded. As used in this subsection, "reasonabl e period
of tinme" neans that period of tine as provided by the national
associ ation of insurance conm ssioners accounting practices and
procedures manual and as approved by the conm ssioner.

(3) Except for facultative certificates duly executed by a
property and casualty reinsurer or its duly appointed agent, a
rei nsurance agreenent shall contain —nA-substance—a provisionthat
BOTH OF THE FOLLOW NG

(A) THAT THE AGREEMENT CONSTI TUTES THE ENTI RE AGREEMENT
BETWEEN THE PARTIES W TH RESPECT TO THE BUSI NESS BEI NG REI NSURED
THEREUNDER AND THAT THERE ARE NO UNDERSTANDI NGS BETWEEN THE PARTI ES
OTHER THAN AS EXPRESSED | N THE AGREEMENT.

(B) THAT any change or nodification to the agreenent is nul
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and void unl ess made by amendnment to the agreenent and signed by
both parties.

(4) A ceding insurer shall not be allowed credit for
rei nsurance ceded as either an asset or a reduction fromliability
on account of reinsurance ceded, unless the reinsurance contract
provi des, in substance, that if the ceding insurer becones
i nsol vent, the reinsurance shall be payable pursuant to the terns
of the reinsurance contract by the assum ng insurer on the basis of
reported clains allowed by the liquidation court, except as
provi ded in subsection (6), w thout di mnution because of the
i nsol vency of the ceding insurer. The paynents shall be nade
directly to the ceding insurer or its domciliary |iquidator unless
the reinsurance contract requires or an endorsenent signed by the
reinsurer to the policies reinsured requires the reinsurer to nmake
paynment to the payees under the policies reinsured if the ceding
i nsurer becones insol vent.

(5) The reinsurance agreenent may provide that the domciliary
i quidator of an insolvent ceding insurer shall give witten notice
to the assum ng insurer of the pendency of a claimagainst the
ceding insurer on the contract reinsured within a reasonable tine
after the claimis filed in the |iquidation proceeding.

(6) If alife and health insurance guaranty association or its
desi gnat ed successor |life or health insurer has assuned policy
obligations as direct obligations of the insolvent ceding insurer
and has succeeded to the rights of the insolvent insurer under the
contract of reinsurance, then the reinsurer's liability shal

continue under the contract of reinsurance and shall be payable
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pursuant to the direction of the guaranty association or its

desi gnat ed successor. As a condition to succeeding to the insolvent
insurer's rights under the contract, the guaranty associ ation or
successor life or health insurer shall be responsible for prem uns
payabl e under the reinsurance contract for periods after the date

of |iquidation.
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