HOUSE BILL No. 5762

HOUSE BILL No. 5762

February 28, 2006, Introduced by Reps. Vander Veen, Shaffer, Garfield, Taub, Brandenburg,
Zelenko, Clack, Amos, Kooiman and Marleau and referred to the Committee on Senior
Health, Security, and Retirement.

A bill to protect and pronote |ong-termhealth care; to
codify, revise, consolidate, classify, and add to the | aws
relating to long-termhealth care; to provide for the
classification, adm nistration, regulation, financing, and
mai nt enance of personal and other |ong-term health services and
activities; to create or continue, and prescribe the powers and
duties of, departnents, boards, conmm ssions, councils,
commttees, task forces, and other agencies; to prescribe the
powers and duties of governnental entities and officials; to
regul ate occupations, facilities, and agencies affecting |ong-

termhealth care and adult foster care; to provide for the
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inmposition of a regulatory fee; to pronote the efficient and
econoni cal delivery of long-termhealth care and adult foster
care services; to provide for the appropriate utilization of
| ong-term health care facilities and services and adult foster
care facilities and services; to provide for the collection and
use of data and information; to provide for the inplenentation of
federal law, to provide for penalties and renmedies; to provide
for sanctions for violations of this act and | ocal ordi nances;
and to repeal acts and parts of acts.
THE PECPLE OF THE STATE OF M CHI GAN ENACT
ARTI CLE |
CGENERAL PROVI SI ONS
PART 1
SHORT TI TLE, GENERAL DEFI NI TI ONS, AND ADM NI STRATI ON

Sec. 101. This act shall be known and may be cited as the
"l ong-term heal th care continuum act".

Sec. 103. (1) As used in this act:

(a) "Act" nmeans the long-termhealth care continuum act.

(b) "Adm nistrative procedures act of 1969" neans 1969 PA
306, MCL 24.201 to 24.328.

(c) "Comm ssion" neans the |ong-term care com ssion created
under part 4.

(d) "Consuner" neans an individual seeking or receiving
public assistance for |ong-term care.

(e) "Departnent” neans the departnment of community health
unl ess ot herwi se provided under this act.

(f) "Director” neans the director of the departnent.

04998' 05 KAO



3

(g) "Long-term care" neans those services and supports
provided to an individual in a setting of his or her choice that
are eval uative, preventative, rehabilitative, or health rel ated
i n nature.

(h) "Medicaid" or "title XIX" means the program for nedica
assi stance established under title XI X of the social security
act, 42 USC 1396 to 1396u, and adm ni stered by the departnent of
human services under the social welfare act, 1939 PA 280, MCL
400.1 to 400. 119b.

(1) "Medicare" or "title XVII1" nmeans benefits under the
federal nedicare program established under title XVIII of the
soci al security act, 42 USC 1395 to 1395hhh

(j) "Person" neans an individual, partnership, cooperative,
associ ation, private corporation, personal representative,
receiver, trustee, assignee, or other legal entity.

(k) "Public health code" neans 1978 PA 368, MCL 333.1101 to
333. 25211.

() "Primary consuner” means the actual user of long-term
care services.

(m "Rule" neans a rule pronul gated pursuant to the
adm ni strative procedures act of 1969.

(n) "Secondary consuner"” neans a fam |y nenber or unpaid
caregi ver of consuners.

(2) Unless otherwi se provided in this act, the words defined
in subsection (1) apply to use of the defined termthroughout
this act. Qther definitions applicable to specific articles,

parts, or sections of this act are found in those articles,
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parts, or sections.

Sec. 105. This act is intended to be consistent with
appl i cabl e federal and state |aws, rules, and regul ati ons and
shal | be construed, when necessary, to achieve that consistency.
This act shall be liberally construed for the protection of the
heal th, safety, and welfare of the people of this state.

Sec. 107. A heading or title of an article or part of this
act shall not be considered as a part of this act or be used to
construe the act nore broadly or narrowy than the text of the
act sections would indicate, but shall be considered as inserted
for convenience to users of this act.

Sec. 109. The director may pronul gate rul es as necessary or
appropriate to inplenment and carry out the duties or functions
vested by law in the departnment. Rules pronul gated by the
departnent or the director under the forner public health code
with regard to parts 173, 213, 214, and 217 and in effect on the
effective date of this act continue in effect to the extent that
they do not conflict with this part and shall continue to be
enforced. The rules may be anended or rescinded by the director.

PART 3
LONG TERM CARE COWM SSI ON

Sec. 301. (1) There is created within the departnent a |ong-
term care conmm ssion appointed by the governor to reflect the
geographic and cultural diversity of this state. The conmm ssion
shal | be appointed as follows:

(a) Twenty-five voting nenbers as foll ows:

(1) Fourteen consuners of which 50% shall be primary
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consuners and of those primary consuners 50% shall be users of
medi cai d services. The renai nder of the 14 consuners shall be
secondary consuners and representatives of consuner
or gani zati ons.

(i) Seven providers of long-termhealth care or
representatives of provider organi zations.

(1it) Three direct care workers.

(iv) One individual froma state university who has expertise
in long-termcare research

(b) Five nonvoting ex officio nenbers as follows:

(1) State long-term care onbudsman.

(ii)) Director of the departnent or his or her designated
representative.

(iii) Director of the departnment of human services or his or
her designated representati ve.

(iv) Director of the departnent of |abor and economc growth
or his or her designated representative.

(v) Arepresentative of the designated protection and
advocacy system

(2) Voting menbers of the conm ssion shall serve for terns
of 3 years or until a successor is appointed, whichever is |ater
except that of the menbers first appointed 9 shall serve for 1
year, 8 shall serve for 2 years, and 8 shall serve for 3 years.
I f a vacancy occurs on the comm ssion, the governor shall make an
appoi ntnent for the unexpired termin the sane manner as the
original appointnent.

(3) The comm ssion shall neet at least 6 tinmes per year. A
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majority of the voting nenbers serving constitute a quorum for
the transaction of business as long as at least 8 of those voting
menbers are consunmer nenbers. Menbers of the comm ssion are
entitled to receive per diem conpensation and rei nbursenent of
actual and necessary expenses while acting as an offici al
representative of the conmm ssion as defined by conm ssion
policies and rules. The per di em conpensation of the conmm ssion
and the schedul e for rei nmbursenment of expenses shall be as
establ i shed and appropriated annually by the | egislature.

(4) The governor shall designate 1 person from anong the
consuner nenbership to serve as chairperson of the comm ssion
The chai rperson shall serve in that position at the pleasure of
t he governor.

Sec. 303. (1) The comm ssion shall do all of the foll ow ng:

(a) Serve as an effective and visible advocate for all
consuners of |long-termcare supports and servi ces.

(b) Participate in the preparation and review, prior to the
submi ssion to the governor, of an ongoing, conprehensive
statewi de plan and budget for |ong-termcare services and
supports design, allocations, and strategies to address and neet
identified consuner preferences and needs.

(c) Ensure the broadest possible ongoing public
participation in statew de planning as part of subdivision (b).

(d) Ensure broad, culturally conpetent, and effective public
education initiatives are ongoing on |ong-termcare issues,
choi ces, and opportunities for direct involvenent by the public.

(e) Advise the governor and |egislature regarding changes in
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federal and state prograns, statutes, and policies.

(f) Establish additional advisory commttees, councils, or
wor kgr oups as deened hel pful or necessary in pursuit of the
conmi ssion's m ssion

(2) The conmi ssion may consult with staff fromthe nedica
services adm nistration and the office of services to the aging
as necessary.

Sec. 313. (1) The comm ssion nmay appoint task forces and
advi sory comm ttees conmposed of individuals in a nunber the
comm ssion determnes is appropriate when the comm ssion
determ nes that either of the foll ow ng exists:

(a) Atask force or advisory conmittee is appropriate to
provi de professional or technical expertise related to a
departnment or comm ssion function under this act.

(b) Atask force or advisory conmittee is appropriate to
provide additional public participation in a departnent or
conmm ssion function under this act.

(2) The departnment may request that the comm ssion establish
a task force or advisory conmttee when the departnent determ nes
that the task force or advisory conmttee is appropriate to the
functions vested in the departnent by this act.

Sec. 315. (1) An advisory conmttee to the departnent
created in this act or task force created under section 313 shal
termnate 2 years after the date of its creation or renewal
unl ess the comm ssion not |ater than 90 days before an advi sory
commttee or task force is to termnate reviews the need for the

conti nued existence of the advisory comrittee or task force and
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thereafter recommends its continuance.

(2) Upon the recomrendation of the comm ssion, the director
may reappoi nt or request reappoi ntnment of an advisory commttee
or task force which woul d have been ot herw se term nated pursuant
to subsection (1). Subsection (1) does not apply to advisory
councils, comm ssions, boards, task forces, or other advisory
bodi es that are not specifically designated as advisory
comm ttees.

(3) Not later than 2 years after the effective date of this
act, and biennially thereafter, the comm ssion shall review and
advi se the director on the need for, and alternatives to, each
advi sory council, comm ssion, board, task force, or body
established in the departnent.

ARTI CLE 111
LONG TERM CARE FACI LI TI ES
PART 31
GENERAL PROVI SI ONS

Sec. 3101. (1) As used in this article:

(a) "Adult foster care facility" means a governmental or
nongover nment al establishnent that provides foster care to
adults. Subject to section 3526a(1l), adult foster care facility
includes facilities and foster care famly hones for adults who
are aged, nentally ill, developnmentally disabled, or physically
di sabl ed who require supervision on an ongoi ng basis but who do
not require continuous nursing care. Adult foster care facility
does not include any of the follow ng:

(1) A nursing hone.
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(ii)) A honme for the aged.

(iii) A hospital licensed under article 17 of the public
heal t h code.

(iv) A hospital for the nmentally ill or a facility for the
devel opnental | y di sabl ed operated by the department of comunity
heal th under the nental health code, 1974 PA 258, MCL 330.1001 to
330. 2106.

(v) Acounty infirmary operated by a county departnent of
human servi ces under section 55 of the social welfare act, 1939
PA 280, MCL 400. 55.

(vi) Achild caring institution, children's canp, foster
famly home, or foster famly group hone |icensed or approved
under 1973 PA 116, MCL 722.111 to 722.128, if the nunber of
resi dents who becone 18 years of age while residing in the
institution, canp, or home does not exceed the follow ng:

(A) Two, if the total nunber of residents is 10 or fewer.

(B) Three, if the total number of residents is not |ess than
11 and not nore than 14.

(C Four, if the total nunber of residents is not |ess than
15 and not nore than 20.

(D) Five, if the total nunber of residents is 21 or nore.

(vii) A foster famly hone |icensed or approved under 1973 PA
116, MCL 722.111 to 722.128, that has a person who is 18 years of
age or older placed in the foster famly home under section 5(7)
of 1973 PA 116, MCL 722.115.

(viii) An establishment commonly described as an al cohol or a

substance abuse rehabilitation center, a residential facility for
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persons released fromor assigned to adult correctiona
institutions, a maternity home, or a hotel or room ng house that
does not provide or offer to provide foster care.

(ix) Afacility created by 1885 PA 152, MCL 36.1 to 36.12.

(b) "County nedical care facility" nmeans a nursing care
facility, other than a hospital long-termcare unit, which
provi des organi zed nursing care and nedical treatnent to 7 or
nore unrel ated individuals who are suffering or recovering from
illness, injury, or infirmty and which is owned by a county or
counti es.

(c) "Hone for the aged" means a supervi sed personal care
facility, other than a hotel, adult foster care facility,
hospital, nursing home, or county nedical care facility that
provi des room board, and supervised personal care to 21 or nore
unrel ated, nontransient individuals 60 years of age or ol der.
Hone for the aged includes a supervised personal care facility
for 20 or fewer individuals 60 years of age or older if the
facility is operated in conjunction with and as a distinct part
of a |icensed nursing hone.

(d) "Hospice" nmeans a health care programthat provides a
coordi nated set of services rendered at hone or in an outpatient
or institutional setting for individuals suffering froma di sease
or condition with a term nal prognosis.

(e) "License" means an authorization, annual or as otherw se
specified, granted by the appropriate departnent and evi denced by
a certificate of licensure granting perm ssion to a person to

establish or maintain and operate, or both, a long-termcare
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facility.

(f) "Licensee" neans the holder of a license to establish or
mai ntain and operate, or both, a long-termcare facility.

(g) "Long-termcare facility" nmeans a county nedi cal care
facility, hone for the aged, hospice, and nursing horme.

(h) "Nursing hone" neans a nursing care facility, including
a county nedical care facility, that provides organi zed nursing
care and nedical treatnent to 7 or nore unrelated individuals
suffering or recovering fromillness, injury, or infirmty.
Nur si ng honme does not include a unit in a state correctiona
facility. Nursing home does not include 1 or nore of the
fol |l ow ng:

(1) A hospital licensed under article 17 of the public health
code.

(ii)) A veterans facility created under 1885 PA 152, MCL 36.1
to 36.12.

(iii) A hospice residence that is licensed under this article.

(iv) A hospice that is certified under 42 CFR 418. 100.

(2) In addition, article | contains general definitions
applicable to all articles in this act.

Sec. 3103. (1) Except as otherwi se provided in this article,
the departnent shall utilize the conprehensive system of
| i censure established pursuant to part 201 of the public health
code for the licensure of long-termcare facilities under this
act .

(2) A person shall not establish or maintain and operate a

long-termcare facility without holding a |license fromthe
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appropriate departnment as required by this act. A long-termcare
facility license issued under former part 213, 214, or 217 of the
public health code is a license issued under this article on the
effective date of this act until that |license expires and then
the long-termcare facility may renew the |icense pursuant to
this article.

(3) Unless otherw se provided by law, the |icensing and
certification records required by this article are public
records.

Sec. 3105. (1) Along-termcare facility shall apply for
licensure or certification on a form authorized and provi ded by
the departnent. The application shall include attachnents,
addi tional data, and information required by the departnent.

(2) An applicant shall certify the accuracy of information
supplied in the application and suppl enental statenents.

(3) An applicant or a licensee under part 32 or 33 shal
di scl ose the nanes, addresses, principal occupations, and
official positions of all persons who have an ownership interest
in that long-termcare facility. If that long-termcare facility
is located on or in |l eased real estate, the applicant or |icensee
shal | disclose the nane of the | essor and any direct or indirect
interest the applicant or licensee has in the | ease other than as
| essee. A change in ownership shall be reported to the director
not | ess than 15 days before the change occurs, except that a
person purchasing stock of a conpany registered pursuant to the
securities exchange act of 1934, 15 USC 78a to 78kk, is exenpt

fromdi scl osing owmership in the facility. A person required to
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file a beneficial ownership report pursuant to section 16(a) of
the securities exchange act of 1934, 15 USC 78p, shall file wth
the departnent information relating to securities ownership
required by department rule or order. An applicant or |icensee
proposing a sale of a nursing honme to anot her person shal
provide the department with witten, advance notice of the
proposed sale. The applicant or licensee and the other parties to
the sale shall arrange to neet with specified departnment
representatives and shall obtain before the sale a determ nation
of the itenms of nonconpliance with applicable | aw and rul es which
shall be corrected. The departnent shall notify the respective
parties of the itens of nonconpliance prior to the change of
ownership and shall indicate that the itens of nonconpliance nust
be corrected as a condition of issuance of a license to the new
owner. The departnment may accept reports filed with the
securities and exchange comm ssion relating to the filings. A
person who violates this subsection is guilty of a m sdenmeanor
puni shabl e by a fine of not nore than $1, 000.00 for each
vi ol ati on.

(4) An applicant or |icensee under part 32 shall disclose
t he nanes and busi ness addresses of suppliers who furnish goods
or services to an individual nursing home or a group of nursing
hones under conmon ownership, the aggregate charges for which
exceed $5,000.00 in a 12-nonth period which includes a nmonth in a
nursing hone's current fiscal year. An applicant or |licensee
shal | disclose the nanes, addresses, principal occupations, and

official positions of all persons who have an ownership interest
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in a business which furni shes goods or services to an individua
nursing hone or to a group of nursing homes under conmon
ownership, if both of the foll ow ng apply:

(a) The person, or the person's spouse, parent, sibling, or
child, has an ownership interest in the nursing hone purchasing
t he goods or services.

(b) The aggregate charges for the goods or services
pur chased exceed $5,000.00 in a 12-nmonth period which includes a
nonth in the nursing hone's current fiscal year

(5) An applicant or licensee who nmakes a fal se statenent in
an application or statenent required by the departnent pursuant
tothis article is guilty of a felony punishable by inprisonment
for not nore than 4 years or a fine of not nore than $30, 000. 00,
or bot h.

Sec. 3106. (1) A licensee shall certify to the departnent,
as part of its application for licensing and certification, that
all phases of its operation, including its training prograns,
comply with state and federal |aws prohibiting discrimnation.
The applicant shall direct the adm nistrator of the |ong-term
care facility to take the necessary action to assure that the
facility is, in fact, so operated.

(2) This section does not prohibit a long-termcare facility
from devel oping facilities and prograns of care that are for
specific ages or sexes or rating individuals for purposes of
determ ning appropriate rei nbursenent for care and services.

Sec. 3107. (1) Except as otherwi se provided in this section,

the departnent shall nmake annual and other visits to each | ong-

04998' 05 KAO



© 00 N oo o0~ W N P

N NN N N N NN PR P P P R R P R R R
N~ o o0 A WN P O ©O 0N O O~ WDN P O

15

termcare facility licensed under this article for the purposes
of survey, evaluation, and consultation. A visit made pursuant to
a conpl aint shall be unannounced. The departnent shall assure
that each newy hired nursing honme surveyor, as part of his or
her basic training, is assigned full-tine to a |icensed nursing
hone for at least 10 days within a 14-day period to observe
actual operations outside of the survey process before the
trai nee begi ns oversight responsibilities. A nenber of a survey
team shall not be enployed by a |icensed nursing hone or a
nur si ng honme managenent conpany doi ng business in this state at
the tinme of conducting a survey under this section. The
departnent shall not assign an individual to be a nenber of a
survey team for purposes of a survey, evaluation, or consultation
visit at a nursing home in which he or she was an enpl oyee wthin
the preceding 5 years.

(2) The departnent shall nake at |east a biennial visit to
each long-termcare facility for the purposes of survey,
eval uati on, and consultation. The departnent shall sem annually
provide for joint training with nursing honme surveyors and
providers on at least 1 of the 10 nost frequently issued federa
citations in this state during the past cal endar year. The
departnent shall adopt the protocols for the review of citation
patterns conpared to regi onal outcones and standards and
conpl ai nts regardi ng the nursing hone survey process as devel oped
under the public health code. The revieww ||l result in a report
provided to the | egislature. Each nmenber of a department nursing

hone survey teamwho is a health professional |icensee under the
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public health code shall earn not |ess than 50% of his or her
requi red continuing education credits, if any, in geriatric care.
If a menber of a nursing home survey teamis a pharnaci st

i censed under article 15 of the public health code, he or she
shall earn not |ess than 30% of his or her required continuing
education credits in geriatric care.

(3) This section does not prohibit the departnment from
citing a violation of this part during a survey, conducting
i nvestigations or inspections pursuant to section 3109, or
conducting surveys of long-termcare facilities for the purpose
of conplaint investigations or federal certification. This
section does not prohibit the state fire marshal from conducting
annual surveys of long-termcare facilities.

(4) The departnment or a |local health departnent shal
conduct investigations or inspections, other than inspections of
financial records, of long-termcare facilities w thout prior
notice to the long-termcare facility. An enployee of a state
agency charged with investigating or inspecting the |ong-term
care facility or an enployee of a |ocal health departnent who
directly or indirectly gives prior notice regardi ng an
i nvestigation or an inspection, other than an inspection of the
financial records, to the long-termcare facility or to an
enpl oyee of the long-termcare facility is guilty of a
m sdeneanor. Consultation visits that are not for the purpose of
annual or follow up inspection or survey nmay be announced.

(5) The departnent shall nmaintain a record indicating

whet her a visit and inspection are announced or unannounced.

04998' 05 KAO



© 00 N oo o0~ W N P

N N N N N N NN PR P P P R P PR R Rk R
N~ o o0 A WN P O ©O 0N O O~ WDN P O

17

Informati on gathered at each visit and inspection, whether
announced or unannounced, shall be taken into account in
| i censure deci sions.

(6) The departnent shall require periodic reports, and a
long-termcare facility shall give the departnment access to
books, records, and other docunments naintained by a |long-term
care facility to the extent necessary to carry out the purpose of
this article and the rules pronul gated under this article. The
departnent shall respect the confidentiality of a patient's
clinical record and shall not divulge or disclose the contents of
the records in a manner that identifies an individual except
under court order. The departnent may copy |ong-termcare
facility records as required to docunment findings.

(7) The departnment nmay del egate survey, evaluation, or
consultation functions to another state agency or to a |loca
heal th departnment qualified to performthose functions. However,
t he departnent shall not del egate survey, eval uation, or
consultation functions to a |local health department that owns or
operates a hospice or hospice residence |icensed under this
article. The del egation shall be by cost reinbursenment contract
bet ween t he departnment and the state agency or |ocal health
departnent. Survey, evaluation, or consultation functions shal
not be del egated to nongovernnental agencies, except as provided
in this section.

(8) If, upon investigation, the departnment or a state agency
determ nes that an individual |icensed to practice a profession

inthis state has violated the applicable licensure statute or
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the rules promul gated under that statute, the departnent, state
agency, or l|local health departnment shall forward the evidence it
has to the appropriate |icensing agency.

(9) The departnent shall report to the appropriations
subcommi ttees, the senate and house of representatives standing
comm ttees having jurisdiction over issues involving senior
citizens, and the fiscal agencies on March 1 of each year on the
initial and follow up surveys conducted on all nursing hones in
this state. The report shall include all of the follow ng
i nformati on:

(a) The number of surveys conduct ed.

(b) The nunber requiring foll ow up surveys.

(c) The nunber referred to the Mchigan public health
institute for remediation.

(d) The number of citations per nursing hone.

(e) The nunber of night and weekend conplaints filed.

(f) The nunber of night and weekend responses to conplaints
conducted by the departnent.

(g) The average length of tinme for the departnment to respond
to a conplaint filed agai nst a nursing hone.

(h) The nunber and percentage of citations appeal ed.

(1) The nunber and percentage of citations overturned or
nodi fi ed, or both.

(10) The departnent shall report annually to the standing
comm ttees on appropriations and the standing conm ttees having
jurisdiction over issues involving senior citizens in the senate

and the house of representatives on the percentage of nursing
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hone citations that are appeal ed and the percentage of nursing
hone citations that are appeal ed and anended t hrough the infornal
deficiency dispute resolution process.

(11) The departnent shall adopt the terns, the
clarifications of those terns, and the clinical process
gui del i nes and conpliance protocols w th outcone neasures in
appl ying those terns as devel oped and provi ded by the
clarification workgroup established under section 20155 of the
public health code.

(12) Along-termcare facility shall post the facility's
survey report in a conspicuous place within the facility for
public review

Sec. 3109. (1) A representative of the departnent or the
state fire marshal division of the department of |abor and
econom ¢ growt h, upon presentation of proper identification, may
enter the prem ses of an applicant or |licensee at any reasonabl e
time to determ ne whether the applicant or |icensee neets the
requirenments of this article and the rules pronul gated under this
article. The director, the director of human services, the state
fire marshal, the director of the office of services to the
aging, or the director of a local health departnment, or an
aut hori zed representative of the director, the director of human
services, the state fire marshal, the director of the office of
services to the aging, or the director of a |ocal health
departnent, may enter on the prem ses of an applicant or |icensee
under this article at any time in the course of carrying out

programresponsibilities.
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(2) The state fire marshal division of the departnent of
| abor and economic growh shall enforce rules pronul gated by the
state fire safety board for long-termcare facilities to assure
that physical facilities owned, maintained, or operated by a
long-termcare facility are planned, constructed, and maintai ned
in a manner to protect the health, safety, and welfare of
patients.

(3) The departnent shall not issue a license or certificate
to a long-termcare facility until it receives an appropriate
certificate of approval fromthe state fire marshal division of
t he departnment of |abor and economic growh. For purposes of this
section, a decision of the state fire marshal division of the
departnent of |abor and economc growh to issue a certificate
controls over that of a local fire department.

Sec. 3111. (1) Upon a determnation that a | ong-term care
facility is in conpliance with this article and the rules
pronul gated under this article, the department shall issue an
initial license within 6 nonths after the applicant files a
conmpl eted application. Receipt of the application is considered
the date the application is received by any agency or departnment
of this state. If the application is considered inconplete by the
departnent, the departnent shall notify the applicant in witing
or nmake the notice electronically available within 30 days after
recei pt of the inconplete application, describing the deficiency
and requesting additional information. If the departnent
identifies a deficiency or requires the fulfillment of a

corrective action plan, the 6-nonth period is tolled until either
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of the follow ng occurs:

(a) Upon notification by the departnment of a deficiency,
until the date the requested information is received by the
depart nment.

(b) Upon notification by the departnment that a corrective
action plan is required, until the date the departnent determ nes
the requirements of the corrective action plan have been net.

(2) The determ nation of the conpl eteness of an application
does not operate as an approval of the application for the
i cense and does not confer eligibility of an applicant
deternmi ned otherwi se ineligible for issuance of a |icense.

(3) Except as otherw se provided in this subsection, if the
departnent fails to issue or deny a license within the tine
period required by this section, the departnment shall return the
license fee and shall reduce the license fee for the applicant's
next licensure application, if any, by 15% Failure to issue or
deny a license within the tine period required under this section
does not allow the departnment to otherw se del ay processing an
application. The conpleted application shall be placed in
sequence with other conpl eted applications received at that sane
time. The departnent shall not discrimnate against an applicant
in the processing of the application based upon the fact that the
application fee was refunded or discounted under this subsection
The departnment may issue a nonrenewabl e tenporary permt for not
nore than 6 nonths if additional tine is needed to nake a proper
investigation or to permt the applicant to undertake renedial

action related to operational or procedural deficiencies or itens
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of nonconpliance. A tenporary permt shall not be issued to cover
deficiencies in physical plant requirenments.

(4) Except as provided in part 32, the departnent may issue
a provisional license for not nore than 3 consecutive years to an
appl i cant who tenporarily is unable to conply with the rules as
to the physical plant owned, naintained, or operated by a | ong-
termcare facility except as otherwi se provided in this article.
A provisional license shall not be issued to a new |long-termcare
facility or a long-termcare facility whose ownership is
transferred after the effective date of this act, unless the
long-termcare facility was |licensed and operating under this
article or a prior law for not |less than 5 years. Provisiona
i censure under acts repealed by this act shall be counted
agai nst the 3-year maxi num for |icensure.

(5) The departnent, in order to protect the people of this
state, shall provide a procedure for the orderly closing of a
long-termcare facility if it is unable to maintain its |icense
under this section.

(6) Except as provided in part 32, the departnent, upon
finding that a long-termcare facility is not operating in accord
with the requirenents of its license, may do the foll ow ng:

(a) Issue an order directing the |icensee to:

(i) Discontinue adm ssions.

(1i)) Transfer selected patients out of the facility.

(1i1) Reduce its licensed capacity.

(iv) Conply with specific requirenents for |icensure or

certification as appropriate.
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(b) Through the office of the attorney general, initiate
m sdenmeanor proceedi ngs against the |licensee as provided in
section 3143.

(7) An order issued under subsection (6) shall be governed
by the notice and hearing requirenents of section 3119(1) and the
status requirenments of section 3119(2).

(8) As used in this section, "conpleted application" neans
an application conplete on its face and subnmitted with any
applicable licensing fees as well as any other information,
records, approval, security, or simlar itemrequired by |aw or
rule froma local unit of governnment, a federal agency, or a
private entity but not from another departnment or agency of this
state.

Sec. 3113. (1) Alicense, certification, provisional
license, or Iimted license is valid for not nore than 1 year
after the date of issuance. A license or certification is not
transferable and shall state the persons, buildings, and
properties to which it applies.

(2) If ownership is not voluntarily transferred, the
departnment shall be notified i nmediately and the new owner shal
apply for a license and certification not |ater than 30 days
after the transfer

Sec. 3115. (1) Except as otherwi se provided in this section,
after notice of intent to an applicant or |licensee to deny,
limt, suspend, or revoke the applicant's or |licensee's |icense
or certification and an opportunity for a hearing, the departnment

may deny, limt, suspend, or revoke the license or certification
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or inpose an admnistrative fine on a licensee if 1 or nore of
the foll owi ng exist:

(a) Fraud or deceit in obtaining or attenpting to obtain a
license or certification or in the operation of the |icensed
long-termcare facility.

(b) Aviolation of this article or a rule pronul gated under
this article.

(c) False or msleading adverti sing.

(d) Negligence or failure to exercise due care, including
negl i gent supervision of enpl oyees and subordi nates.

(e) Permtting a license or certificate to be used by an
unaut hori zed long-termcare facility.

(f) Evidence of abuse regarding a patient's health, welfare,
or safety or the denial of a patient's rights.

(2) The departnment nmay deny an application for a |icense or
certification based on a finding of a condition or practice that
woul d constitute a violation of this article if the applicant
were a |icensee.

Sec. 3117. (1) Notice of intent to deny, limt, suspend, or
revoke a license or certification shall be given by certified
mai | or personal service, shall set forth the particular reasons
for the proposed action, and shall fix a date, not |ess that 30
days after the date of service, on which the applicant or
i censee shall be given the opportunity for a hearing before the
director or the director's authorized representative. The hearing
shal | be conducted in accordance with the adm nistrative

procedures act of 1969 and rul es pronul gated by the departnent. A
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full and conplete record shall be kept of the proceeding and
shal | be transcribed when requested by an interested party, who
shal | pay the cost of preparing the transcript.

(2) On the basis of a hearing or on the default of the
applicant or |icensee, the departnent may issue, deny, limt,
suspend, or revoke a license or certification. A copy of the
determi nation shall be sent by certified nmail or served
personal |y upon the applicant or |icensee. The determ nation
becones final 30 days after it is mailed or served, unless the
applicant or licensee within the 30 days appeals the decision to
the circuit court in the county of jurisdiction or to the I ngham
county circuit court.

(3) The departnment nmay establish procedures, hold hearings,
adm ni ster oaths, issue subpoenas, or order testinony to be taken
at a hearing or by deposition in a proceeding pending at any
stage of the proceeding. A person may be conpelled to appear and
testify and to produce books, papers, or docunents in a
pr oceedi ng.

(4) In case of disobedience of a subpoena, a party to a
hearing may invoke the aid of the circuit court of the
jurisdiction in which the hearing is held to require the
attendance and testinony of witnesses. The circuit court may
i ssue an order requiring an individual to appear and give
testinmony. Failure to obey the order of the circuit court may be
puni shed by the court as a contenpt.

(5) The departnment shall not deny, limt, suspend, or revoke

a license on the basis of an applicant's or licensee's failure to
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show a need for a long-termcare facility.

Sec. 3119. (1) Upon a finding that a deficiency or violation
of this article or the rules pronul gated under this article
seriously affect the health, safety, and wel fare of individuals
receiving care or services in or froma licensed |ong-term care
facility, the departnent may issue an energency order limting,
suspendi ng, or revoking the license of the long-termcare
facility. If the departnment issues an energency order affecting
the license of a nursing honme, the departnent may request the
departnent of human services to limt reinbursenments or paynents
aut hori zed under section 3218. The departnent shall provide an
opportunity for a hearing within 5 worki ng days after issuance of
t he order.

(2) An order shall incorporate the departnent's findings.
The conduct of a hearing under this section shall not suspend the
departnent's order.

Sec. 3121. If the departnment is directed to promul gate rules
by this act and rules exist pursuant to forner part 213, 214, or
217 of the public health code or to the former adult foster care
facility licensing act, 1979 PA 218, MCL 400.701 to 400.737, on
the date the requirenent to pronul gate takes effect, then those
rules continue in effect and shall apply to the long-termcare
facilities licensed under this act to the extent that they do not
conflict with this act and shall continue to be enforced. The
rul es may be amended or rescinded by the director.

Sec. 3123. If a board, conmttee, council, task force, or

ot her agency created by or pursuant to this act was preceded by
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an agency with the sane or simlar nane and functions under the
public health code, forner parts of the public health code, or
the former adult foster care facility licensing act, 1979 PA 218,
MCL 400. 701 to 400.737, menbers of the predecessor agency shal
continue in office for the duration of the terns of office for
whi ch they were appointed and with the new nenbers appoi nted
shal | constitute the new agency. Menbers shall be appoi nted under
this act only as ternms of the former nenbers expire or vacancies
occur. Menbers of the predecessor agency may be appointed to the
new agency to succeed thensel ves subject to the limts for the
total period of service set forth in this act.

Sec. 3125. (1) Except as otherw se provided in subsection
(2), along-termcare facility shall not enploy, independently
contract with, or grant clinical privileges to an individual who
regularly has direct access to or provides direct services to
patients or residents in the health facility or agency after the
effective date of this act if the individual satisfies 1 or nore
of the follow ng:

(a) Has been convicted of a relevant crine described under
42 USC 1320a-7.

(b) Has been convicted of any of the follow ng fel onies, an
attenpt or conspiracy to conmt any of those felonies, or any
other state or federal crinme that is simlar to the fel onies
described in this subdivision, other than a felony for a rel evant
crinme described under 42 USC 1320a-7, unless 15 years have | apsed
since the individual conpleted all of the ternms and conditions of

his or her sentencing, parole, and probation for that conviction
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prior to the date of application for enploynent or clinical
privileges or the date of the execution of the independent
contract:

(i) Afelony that involves the intent to cause death or
serious inpairment of a body function, that results in death or
serious inpairnment of a body function, that involves the use of
force or violence, or that involves the threat of the use of
force or violence.

(ii)) A felony involving cruelty or torture.

(iit) A felony under chapter XXA of the M chigan penal code,
1931 PA 328, MCL 750. 145mto 750. 145r.

(iv) A felony involving crimnal sexual conduct.

(v) A felony involving abuse or negl ect.

(vi) Afelony involving the use of a firearm or dangerous
weapon.

(vii) A felony involving the diversion or adulteration of a
prescription drug or other nedications.

(c) Has been convicted of a felony or an attenpt or
conspiracy to commt a felony, other than a felony for a rel evant
crinme described under 42 USC 1320a-7 or a felony described under
subdi vision (b), unless 10 years have | apsed since the individua
conpleted all of the terns and conditions of his or her
sent enci ng, parole, and probation for that conviction prior to
the date of application for enploynent or clinical privileges or
the date of the execution of the independent contract.

(d) Has been convicted of any of the followi ng m sdeneanors,

other than a m sdenmeanor for a relevant crine descri bed under 42

04998' 05 KAO



© 00 N o o0~ wWw N P

N N N N N N NN PR P P P R R PR RP R
N~ o o0 A WN P O ©O 0N O O~ WDN P O

29

USC 1320a-7, or a state or federal crinme that is substantially
simlar to the m sdeneanors described in this subdivision, within
the 10 years imedi ately preceding the date of application for
enpl oynment or clinical privileges or the date of the execution of
t he i ndependent contract:

(1) A m sdeneanor involving the use of a firearm or dangerous
weapon with the intent to injure, the use of a firearmor
danger ous weapon that results in a personal injury, or a
m sdeneanor involving the use of force or violence or the threat
of the use of force or violence.

(ii) A m sdeneanor under chapter XXA of the M chigan pena
code, 1931 PA 328, MCL 750.145m to 750. 145r

(iit) A m sdeneanor involving crimnal sexual conduct.

(iv) A m sdeneanor involving cruelty or torture unless
ot herwi se provi ded under subdivision (e).

(v) A m sdeneanor involving abuse or negl ect.

(e) Has been convicted of any of the followi ng m sdeneanors,
ot her than a m sdenmeanor for a relevant crime described under 42
USC 1320a-7, or a state or federal crinme that is substantially
simlar to the m sdeneanors described in this subdivision, within
the 5 years imedi ately preceding the date of application for
enpl oynent or clinical privileges or the date of the execution of
t he i ndependent contract:

(1) A m sdeneanor involving cruelty if commtted by an
i ndi vidual who is I ess than 16 years of age.

(i) A m sdeneanor involving home invasion.

(ii) A m sdeneanor invol ving enbezzl enment.
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(iv) A m sdeneanor invol ving negligent hom cide.

(v) A m sdeneanor involving |larceny unl ess otherw se
provi ded under subdivision (Qg).

(vi) A m sdeneanor of retail fraud in the second degree
unl ess ot herw se provided under subdivision (g).

(vii) Any ot her m sdemeanor involving assault, fraud, theft,
or the possession or delivery of a controlled substance unl ess
ot herw se provi ded under subdivision (d), (f), or (9).

(f) Has been convicted of any of the follow ng m sdeneanors,
ot her than a m sdenmeanor for a relevant crime described under 42
USC 1320a-7, or a state or federal crine that is substantially
simlar to the m sdeneanors described in this subdivision, within
the 3 years imedi ately preceding the date of application for
enpl oynment or clinical privileges or the date of the execution of
t he i ndependent contract:

(1) A m sdeneanor for assault if there was no use of a
firearm or dangerous weapon and no intent to conmt nurder or
inflict great bodily injury.

(1i)) A m sdeneanor of retail fraud in the third degree unless
ot herwi se provi ded under subdivision (Qg).

(1it) A m sdeneanor under part 74 unless otherw se provided
under subdivision (g).

(g) Has been convicted of any of the followi ng m sdeneanors,
ot her than a m sdeneanor for a relevant crime described under 42
USC 1320a-7, or a state or federal crinme that is substantially
simlar to the m sdeneanors described in this subdivision, within

the year imredi ately preceding the date of application for
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enpl oynment or clinical privileges or the date of the execution of
t he i ndependent contract:

(1) A m sdeneanor under part 74 if the individual, at the
time of conviction, is under the age of 18.

(i) A m sdeneanor for larceny or retail fraud in the second
or third degree if the individual, at the tine of conviction, is
under the age of 16.

(h) I's the subject of an order or disposition under section
16b of chapter |X of the code of crimnal procedure, 1927 PA 175,
MCL 769. 16b

(i) Has been the subject of a substantiated finding of
negl ect, abuse, or m sappropriation of property by a state or
federal agency pursuant to an investigation conducted in
accordance with 42 USC 1395i -3 or 1396r

(2) Except as otherw se provided in subsection (5), a |ong-
termcare facility shall not enploy, independently contract wth,
or grant privileges to an individual who regularly has direct
access to or provides direct services to patients or residents in
the long-termcare facility after the effective date of this act
until the long-termcare facility conducts a crimnal history
check in conpliance with subsection (4). This subsection and
subsection (1) do not apply to any of the foll ow ng:

(a) An individual who is enployed by, under independent
contract to, or granted clinical privileges in a long-termcare
facility before the effective date of this act. Wthin 24 nonths
after the effective date of this act, an individual who is exenpt

under this subdivision shall provide the departnent of state
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police with a set of fingerprints and the departnent of state
police shall input those fingerprints into the autonated
fingerprint identification system database established under
subsection (12). An individual who is exenpt under this
subdivision is not limted to working within the long-termcare
facility with which he or she is enployed by, under independent
contract to, or granted clinical privileges on the effective date
of this act. That individual may transfer to another |ong-term
care facility that is under the sanme ownership with which he or
she was enpl oyed, under contract, or granted privileges. |If that
i ndi vi dual wishes to transfer to another long-termcare facility
that is not under the sane ownership, he or she may do so
provided that a crimnal history check is conducted by the new
long-termcare facility in accordance with subsection (4). If an
i ndi vi dual who is exenpt under this subdivision is subsequently
convicted of a crinme described under subsection (1)(a) through
(g) or found to be the subject of a substantiated finding

descri bed under subsection (1)(i) or an order or disposition
descri bed under subsection (1)(h), or is found to have been
convicted of a relevant crine described under subsection (1)(a),
then he or she is no |onger exenpt and shall be term nated from
enpl oynment or deni ed enpl oynent.

(b) An individual who is an independent contractor with a
long-termcare facility if the services for which he or she is
contracted is not directly related to the provision of services
to a patient or resident or if the services for which he or she

is contracted allows for direct access to the patients or
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residents but is not perforned on an ongoi ng basis. This
exception includes, but is not limted to, an individual who
i ndependently contracts with the health facility or agency to
provide utility, maintenance, construction, or conmunications
servi ces.

(3) An individual who applies for enploynent either as an
enpl oyee or as an i ndependent contractor or for clinica
privileges with a long-termcare facility and has received a good
faith offer of enploynent, an independent contract, or clinica
privileges fromthe health facility or agency shall give witten
consent at the tine of application for the departnment of state
police to conduct an initial crimnal history check under this
section, along with identification acceptable to the departnent
of state police.

(4) Upon receipt of the witten consent and identification
requi red under subsection (3), a long-termcare facility that has
made a good faith offer of enpl oynent or an independent contract
or clinical privileges to the applicant shall nake a request to
the departnent of state police to conduct a crimnal history
check on the applicant, to input the applicant's fingerprints
into the automated fingerprint identification system database,
and to forward the applicant's fingerprints to the federal bureau
of investigation. The departnent of state police shall request
the federal bureau of investigation to make a determ nati on of
the exi stence of any national crimnal history pertaining to the
appl i cant. The applicant shall provide the departnment of state

police with a set of fingerprints. The request shall be made in a
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manner prescribed by the departnent of state police. The | ong-
termcare facility shall make the witten consent and
identification available to the departnment of state police. The
long-termcare facility shall make a request to the rel evant

i censing or regulatory departnment to conduct a check of all

rel evant registries established pursuant to federal and state | aw
and regul ations for any substantiated findings of abuse, neglect,
or msappropriation of property. If the departnent of state
police or the federal bureau of investigation charges a fee for
conducting the initial crimnal history check, the charge shal

be paid by or reinbursed by the departnment with federal funds as
provided to inplenent a pilot programfor national and state
background checks on direct patient access enployees of |ong-term
care facilities or providers in accordance with section 307 of
the nedi care prescription drug, inprovenent, and noderni zation
act of 2003, Public Law 108-173. The long-termcare facility
shal | not seek reinmbursenent for a charge inposed by the
departnent of state police or the federal bureau of investigation
fromthe individual who is the subject of the initial crimnal

hi story check. A long-termcare facility, a prospective enpl oyee,
or a prospective independent contractor covered under this
section may not be charged for the cost of an initial crimnal

hi story check required under this section. The departnment of
state police shall conduct a crimnal history check on the
applicant nanmed in the request. The departnent of state police
shal | provide the departnent with a witten report of the

crimnal history check conducted under this subsection if the
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crimnal history check contains any crimnal history record
information. The report shall contain any crimnal history record
information on the applicant nmaintai ned by the departnent of
state police. The departnent of state police shall provide the
results of the federal bureau of investigation determ nation to
the departnent within 30 days after the request is nade. If the
requesting long-termcare facility is not a state departnent or
agency and if a crimnal conviction is disclosed on the witten
report of the crimnal history check or the federal bureau of
i nvestigation determ nation, the departnent shall notify the
long-termcare facility and the applicant in witing of the type
of crinme disclosed on the witten report of the crimnal history
check or the federal bureau of investigation determ nation
wi t hout disclosing the details of the crinme. Any charges inposed
by the departnment of state police or the federal bureau of
i nvestigation for conducting an initial crimnal history check or
maki ng a determ nation under this subsection shall be paid in the
manner required under this subsection. The notice shall include a
statenent that the applicant has a right to appeal a decision
made by the long-termcare facility regarding his or her
enpl oynment eligibility based on the crimnal background check.
The notice shall also include information regarding where to file
and describing the appellate procedures established under section
20173b.

(5) If along-termcare facility determnes it necessary to
enpl oy or grant clinical privileges to an applicant before

receiving the results of the applicant's crimnal history check

04998' 05 KAO



© 00 N oo o0~ W N P

N NN N N N NN R P P P R R P R R R
N~ o o0 A WN P O ©O 00N O O~ WDN O

36

under this section, the health facility or agency may
conditionally enploy or grant conditional clinical privileges to
the individual if all of the follow ng apply:

(a) The long-termcare facility requests the cri m nal
hi story check under this section upon conditionally enploying or
conditionally granting clinical privileges to the individual

(b) The individual signs a statenment in witing that
indicates all of the foll ow ng:

(1) That he or she has not been convicted of 1 or nore of the
crinmes that are described in subsection (1)(a) through (g) within
the applicable time period prescribed by each subdivi sion
respectively.

(ii)) That he or she is not the subject of an order or
di sposition described in subsection (1)(h).

(1it) That he or she has not been the subject of a
substantiated finding as described in subsection (1)(i).

(iv) The individual agrees that, if the information in the
crimnal history check conducted under this section does not
confirmthe individual's statenents under subparagraphs (i)

t hrough (iii), his or her enploynment or clinical privileges will be
termnated by the long-termcare facility as required under
subsection (1) unless and until the individual appeals and can
prove that the information is incorrect.

(v) That he or she understands the conditions described in
subpar agraphs (i) through (iv) that result in the term nation of
his or her enploynment or clinical privileges and that those

condi tions are good cause for term nation.
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(6) The departnent shall develop and distribute a nodel form
for the statenment required under subsection (5)(b). The
departnent shall make the nodel form available to | ong-termcare
facilities subject to this section upon request at no charge.

(7) I'f an individual is enployed as a conditional enployee
or is granted conditional clinical privileges under subsection
(5), and the report described in subsection (4) does not confirm
the individual's statenent under subsection (5)(b)(i) through
(iit), the long-termcare facility shall termnate the individual's
enpl oynment or clinical privileges as required by subsection (1).

(8) An individual who knowi ngly provides fal se information
regarding his or her identity, crimnal convictions, or
substantiated findings on a statenment described in subsection
(5)(b) (i) through (iii) is guilty of a m sdermeanor puni shabl e by
i mprisonnment for not nore than 93 days or a fine of not nore than
$500. 00, or both.

(9) Along-termcare facility shall use crimnal history
record information obtained under subsection (4) only for the
pur pose of evaluating an applicant's qualifications for
enpl oynment, an i ndependent contract, or clinical privileges in
the position for which he or she has applied and for the purposes
of subsections (5) and (7). Along-termcare facility or an
enpl oyee of the long-termcare facility shall not disclose
crimnal history record information obtained under subsection (4)
to a person who is not directly involved in evaluating the
applicant's qualifications for enploynent, an independent

contract, or clinical privileges. An individual who know ngly
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uses or dissem nates the crimnal history record information
obt ai ned under subsection (4) in violation of this subsection is
guilty of a m sdeneanor punishable by inprisonnent for not nore
than 93 days or a fine of not nore than $1,000.00, or both. Upon
witten request fromanother long-termcare facility, health
facility or agency, psychiatric facility or internediate care
facility for people with nental retardation, or adult foster care
facility that is considering enploying, independently contracting
with, or granting clinical privileges to an individual, a |ong-
termcare facility that has obtained crimnal history record
information under this section on that individual shall, with the
consent of the applicant, share the information with the
requesting long-termcare facility, health facility or agency,
psychiatric facility or intermediate care facility for people
with mental retardation, or adult foster care facility. Except
for a knowing or intentional release of false information, a
health facility or agency has no liability in connection with a
crim nal background check conducted under this section or the
rel ease of crimnal history record information under this
subsecti on.

(10) As a condition of continued enploynent, each enpl oyee,
i ndependent contractor, or individual granted clinical privileges
shall do each of the follow ng:

(a) Agree in witing to report to the long-termcare
facility i mredi ately upon being arraigned for 1 or nore of the
crimnal offenses listed in subsection (1)(a) through (g), upon

bei ng convicted of 1 or nore of the crimnal offenses listed in
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subsection (1) (a) through (g), upon becom ng the subject of an
order or disposition described under subsection (1)(h), and upon
bei ng the subject of a substantiated finding of neglect, abuse,
or m sappropriation of property as described in subsection
(1)(i). Reporting of an arraignment under this subdivision is not
cause for term nation or denial of enploynent.

(b) If a set of fingerprints is not already on file with the
departnment of state police, provide the departnent of state
police with a set of fingerprints.

(11) In addition to sanctions set forth in section 20165, a
i censee, owner, adm nistrator, or operator of a long-termcare
facility who knowingly and willfully fails to conduct the
crimnal history checks as required under this section is guilty
of a m sdenmeanor puni shable by inprisonnment for not nore than 1
year or a fine of not nore than $5,000.00, or both.

(12) In collaboration with the departnent of state police,

t he departnment of information technology shall establish an
automated fingerprint identification system database that woul d
all ow the departnment of state police to store and maintain al
fingerprints submtted under this section and would provide for
an automatic notification if and when a subsequent crim na

arrest fingerprint card submtted into the system matches a set
of fingerprints previously submtted in accordance with this
section. Upon such notification, the departnment of state police
shall inmediately notify the departnment and the departnment shal

i mredi ately contact the respective health facility or agency with

whi ch that individual is associated. Information in the database
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est abl i shed under this subsection is confidential, is not subject
to disclosure under the freedomof information act, 1976 PA 442,
MCL 15.231 to 15.246, and shall not be disclosed to any person
except for purposes of this act or for |aw enforcenent purposes.

(13) By March 1, 2007, the departnent and the departnment of
state police shall develop and inplenent an el ectronic web-based
systemto assist those long-termcare facilities required to
check relevant registries and conduct crimnal history checks of
its enpl oyees and i ndependent contractors and to provide for an
aut omat ed notice to those long-termcare facilities for those
individuals inputted in the systemwho, since the initial check,
have been convicted of a disqualifying offense or have been the
subj ect of a substantiated finding of abuse, neglect, or
m sappropriation of property.

(14) As used in this section:

(a) "Adult foster care facility" neans an adult foster care
facility licensed under the adult foster care facility |licensing
act, 1979 PA 218, MCL 400.701 to 400. 737.

(b) "Direct access" nmeans access to a patient or resident or
to a patient's or resident's property, financial information
nmedi cal records, treatment information, or any other identifying
i nformati on.

(c) "Independent contract" neans a contract entered into by
a health facility or agency with an individual who provides the
contracted services independently or a contract entered into by a
health facility or agency with an organi zati on or agency that

enpl oys or contracts with an individual after conplying with the
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requirenments of this section to provide the contracted services
to the health facility or agency on behalf of the organi zation or
agency.

(d) "Medicare" neans benefits under the federal nedicare
program establ i shed under title XVIIl of the social security act,
42 USC 1395 to 1395ggg.

Sec. 3125a. (1) An individual who has been disqualified from
or deni ed enploynment by a long-termcare facility based on a
crimnal history check conducted pursuant to section 3125 may
appeal to the departnment if he or she believes that the crimna
history report is inaccurate, and the appeal shall be conducted
as a contested case hearing pursuant to the adm nistrative
procedures act of 1969. The individual shall file the appeal wth
the director of the departnent within 15 business days after
receiving the witten report of the crimnal history check unless
the conviction contained in the crimnal history report is one
that nmay be expunged or set aside. |If an individual has been
di squalified or denied enploynment based on a conviction that my
be expunged or set aside, then he or she shall file the appeal on
a formprovided by the departnment within 15 busi ness days after a
court order granting or denying his or her application to expunge
or set aside that conviction is granted. If the order is granted
and the conviction is expunged or set aside, then the individua
shal | not be disqualified or denied enpl oynent based solely on
that conviction. The director shall review the appeal and issue a
witten decision within 30 business days after receiving the

appeal . The decision of the director is final.
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(2) As used in this section, "business day" neans a day
ot her than a Saturday, Sunday, or any |egal holiday.

Sec. 3127. (1) Along-termcare facility shall keep and
mai ntain a record for each patient including a full and conplete
record of observations nade and treatnments provi ded. Departnental
of ficers and enpl oyees shall respect the confidentiality of
patient clinical records and shall not divul ge or disclose the
contents of records in a manner that identifies an individua
except pursuant to court order

(2) Along-termcare facility that enploys, contracts with
or grants privileges to a health professional |icensed or
regi stered under article 15 of the public health code shal
report the following to the departnent not nore than 30 days
after it occurs:

(a) Disciplinary action taken by the long-termcare facility
agai nst a health professional |icensed or registered under
article 15 of the public health code based on the |icensee's or
regi strant's professional conpetence, disciplinary action that
results in a change of enpl oynent status, or disciplinary action
based on conduct that adversely affects the licensee's or
registrant's clinical privileges for a period of nore than 15
days. As used in this subdivision, "adversely affects" neans the
reduction, restriction, suspension, revocation, denial, or
failure to renew the clinical privileges of a |licensee or
registrant by a long-termcare facility.

(b) Restriction or acceptance of the surrender of the

clinical privileges of a health professional |icensed or
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regi stered under article 15 of the public health code under
either of the follow ng circunstances:

(1) The licensee or registrant is under investigation by the
long-termcare facility.

(i) There is an agreenent in which the |long-termcare
facility agrees not to conduct an investigation into the
licensee's or registrant's all eged professional inconpetence or
i mpr oper professional conduct.

(c) A case in which a health professional resigns or
term nates a contract or whose contract is not renewed instead of
the long-termcare facility taking disciplinary action agai nst
the heal th professional.

(3) Upon request by another long-termcare facility seeking
a reference for purposes of changing or granting staff
privileges, credentials, or enploynent, a long-termcare facility
that enploys, contracts with, or grants privileges to health
prof essionals licensed or registered under article 15 of the
public health code shall notify the requesting |ong-termcare
facility of any disciplinary or other action reportable under
subsection (2) that it has taken against a health professional
i censed or registered under article 15 of the public health code
and enpl oyed by, under contract to, or granted privileges by the
long-termcare facility.

(4) For the purpose of reporting disciplinary actions under
this section, a long-termcare facility shall include only the
following in the information provided:

(a) The nanme of the health professional |icensed or
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regi stered under article 15 of the public health code agai nst
whom di sci plinary action has been taken

(b) A description of the disciplinary action taken

(c) The specific grounds for the disciplinary action taken.

(d) The date of the incident that is the basis for the
di sci plinary action.

Sec. 3129. (1) A person may notify the departnment of a
violation of this article or of a rule pronul gated under this
article that the person believes exists. The departnment shal
i nvestigate each witten conplaint received and shall notify the
conplainant in witing of the results of a review or
i nvestigation of the conplaint and any action proposed to be
taken. Except as otherw se provided in sections 3135, 3243(1)(d),
and 3299a, the nane of the conplainant and the charges contai ned
in the conplaint are a matter of public record.

(2) Except as otherw se provided in section 3299a, a
conpl ai nant who is aggrieved by the decision of the departnent
under this section may appeal to the director. After review of an
appeal under this subsection, the director may order the
department to reinvestigate the conplaint.

Sec. 3129a. (1) Along-termcare facility shall not
di scharge or discipline, threaten to discharge or discipline, or
ot herwi se di scrimnate agai nst an enpl oyee regarding the
enpl oyee's conpensation, ternms, conditions, |ocation, or
privil eges of enploynent because the enpl oyee or an individual
acting on behalf of the enployee does either or both of the

fol | ow ng:
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(a) In good faith reports or intends to report, verbally or
in witing, the mal practice of a health professional or a
violation of this article, article 7, or article 15 of the public
heal th code or a rule pronul gated under this act or the public
heal t h code.

(b) Acts as an expert witness in a civil action involving
medi cal mal practice or in an adm nistrative action.

(2) In addition to the sanctions set forth in section 3115,
a long-termcare facility that violates subsection (1) is subject
to an administrative fine of not nore than $10, 000.00 for each
vi ol ati on.

Sec. 3131. Notw thstanding the existence and pursuit of any
other renedy, the director, w thout posting a bond, may request
the prosecuting attorney or attorney general to bring an action
in the nanme of the people of this state to restrain, enjoin, or
prevent the establishnent, maintenance, or operation of a |ong-
termcare facility in violation of this article or rules
promnul gated under this article.

Sec. 3133. (1) Along-termcare facility that is not a
hospice that represents to the public that it provides inpatient
care or services or residential care or services, or both, to
persons with Al zheiner's disease or a related condition shal
provide to each prospective patient, resident, or surrogate
deci sion nmaker a witten description of the services provided by
the long-termcare facility to patients or residents with
Al zheiner's disease or a related condition. A witten description

shal |l include, but not be limted to, all of the follow ng:
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(a) The overall philosophy and mi ssion reflecting the needs
of patients or residents with Al zheinmer's disease or a related
condi ti on.

(b) The process and criteria for placenent in or transfer or
di scharge froma programfor patients or residents with
Al zheiner's di sease or a related condition.

(c) The process used for assessnent and establishnment of a
pl an of care and its inplenentation.

(d) Staff training and continui ng education practices.

(e) The physical environnment and design features appropriate
to support the function of patients or residents with Al zheiner's
di sease or a related condition.

(f) The frequency and types of activities for patients or
residents with Al zheinmer's disease or a related condition.

(g) ldentification of supplenental fees for services
provided to patients or residents with Alzheiner's di sease or a
related condition

(2) As used in this section, "represents to the public”
nmeans advertises or markets the facility as providing specialized
Al zheimer's or denmentia care services.

Sec. 3135. (1) A person enployed by or under contract to a
long-termcare facility or any other person acting in good faith
who makes a report or conplaint including, but not limted to, a
report or conplaint of a violation of this article or a rule
promul gated under this article; who assists in originating,
investigating, or preparing a report or conplaint; or who assists

the departnent in carrying out its duties under this article is
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i mune fromcivil or crimnal liability that m ght otherw se be
incurred and is protected under the whistleblowers' protection
act, 1980 PA 469, MCL 15.361 to 15.369. A person described in
this subsection who nakes or assists in making a report or

conpl aint, or who assists the departnent as described in this
subsection, is presuned to have acted in good faith. The imunity
fromcivil or crimnal liability granted under this subsection
extends only to acts done pursuant to this article.

(2) Unless a person described in subsection (1) otherw se
agrees in witing, the departnent shall keep the person's
identity confidential until disciplinary proceedi ngs under this
article are initiated against the subject of the report or
conpl ai nt and the person nmaking or assisting in originating,

i nvestigating, or preparing the report or conplaint is required
to testify in the disciplinary proceedings. If disclosure of the
person's identity is considered by the departnent to be essentia
to the disciplinary proceedings and if the person is the
conmpl ai nant, the departnent shall give the person an opportunity
to withdraw the conpl ai nt before disclosure.

Sec. 3137. Along-termcare facility shall not require the
execution of a do-not-resuscitate order under the M chi gan do-
not -resuscitate procedure act as a condition for adm ssion or
recei pt of services.

Sec. 3139. (1) Subject to subsections (2), (3), and (4), a
long-termcare facility shall conspicuously display in the
patient waiting areas or other conmon areas of the long-termcare

facility copies of a panphlet devel oped by the depart nent
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outlining the procedure for filing a conplaint against a | ong-
termcare facility with the departnent and the procedure for
filing a conpl ai nt agai nst an individual who is licensed or

regi stered under article 15 of the public health code and

enpl oyed by, under contract to, or granted privileges by the
long-termcare facility. The panphlet shall be devel oped and
distributed by the departnment after consultation with appropriate
pr of essi onal associ ati ons.

(2) The departnent shall devel op the panphlets required
under subsection (1) in | anguages that are appropriate to the
et hni ¢ conposition of the patient popul ati on where the panphl et
wi Il be displayed. The departnent shall use large, easily
readabl e type and nontechni cal, easily understood | anguage in the
panphl et. The departnent shall periodically distribute copies of
the panphlet to each long-termcare facility.

(3) The departnent shall include a nodel standardized
conmplaint formin the panphlet described in subsection (1). The
departnment may devel op a separate nodel standardi zed conpl ai nt
formthat is specific to a particular long-termcare facility or
category of long-termcare facilities. The departnment shal
devel op a nodel standardi zed conplaint formthat is specific to
nursi ng honmes. The departnent shall include on the node
standardi zed conmplaint form at a mninmm sinple instructions on
how to file a conplaint, including with the nursing hone as
requi red under section 3223, the departnent, the state |long-term
care onbudsman, the M chigan protection and advocacy service,

inc., and the health care fraud unit of the departnent of
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attorney general. The departnent shall distribute copies of the
nodel standardi zed conpl aint form sinultaneously with copies of

t he panphl et as required under subsection (2). The nursing hone
shal | conspicuously display and nake avail able multiple copies of
t he panphl et and nodel standardized conplaint formw th the
conplaint information required to be posted under section 3223 in
the patient waiting areas or other common areas of the nursing
hone that are easily accessible to nursing hone patients and
their visitors, as described in subsection (1), and shall provide
a copy of the panphlet and conplaint formto each nursing hone
resident or the resident's surrogate decision naker upon

adm ssion to the nursing hone. The departnment shall include on

t he nodel standardi zed conplaint forma tel ephone nunber for the
recei pt of oral conplaints.

(4) The department may continue to distribute the conpl aint
panphlets within its possession on the effective date of this act
until the departnment's stock is exhausted or until 6 nonths after
the effective date of this act, whichever is sooner. Beginning 6
nonths after the effective date of this act, the departnent shal
only distribute the conplaint panphlets and nodel standardized
conmplaint forns that are in conpliance with subsections (2) and
(3).

(5) The departnent shall nake the conplaint panphlet and the
nodel standardi zed conplaint formavailable to the public on the
departnent's internet website. The departnent shall take
affirmative action toward the devel opnent and i npl enentation of

an electronic filing systemthat would all ow an individual to
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file a conmplaint through the website.

Sec. 3141. (1) Subject to subsection (3), an individual
shal | not enter upon the prem ses of a long-termcare facility
that is a residential facility for the purpose of engaging in an
activity that would cause a reasonable person to feel terrorized,
frightened, intimdated, threatened, harassed, or nol ested and
that actually causes a long-termcare facility enpl oyee, patient,
resident, or visitor to feel terrorized, frightened, intim dated,
t hreat ened, harassed, or nolested. This subsection does not
prohibit constitutionally protected activity or conduct that
serves a |l egitimte purpose.

(2) An individual who violates subsection (1) is guilty of a
m sdeneanor puni shabl e by inprisonnment for not nore than 1 year
or a fine of not less than $1,000.00 or nore than $10, 000. 00, or
bot h.

(3) Subsections (1) and (2) do not apply to a nursing hone
covered under sections 3263(5) and 3299c(1)(c).

Sec. 3143. Except as otherw se provided in section 3105, a
person who violates this article or a rule pronulgated or an
order issued under this article is guilty of a m sdeneanor
puni shabl e by fine of not nore than $1, 000.00 for each day the
viol ation continues.

Sec. 3145. (1) Along-termcare facility that provides
services directly to patients or residents and is |icensed under
this article shall adopt a policy describing the rights and
responsibilities of patients or residents admtted to the |ong-

termcare facility. The policy shall be posted at a public place
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in the long-termcare facility and shall be provided to each
menber of the long-termcare facility staff. Patients or
residents shall be treated in accordance with the policy.

(2) The policy describing the rights and responsibilities of
patients or residents required under subsection (1) shal
include, as a mnimum all of the foll ow ng:

(a) A patient or resident shall not be denied appropriate
care on the basis of race, religion, color, national origin, sex,
age, disability, marital status, sexual preference, or source of
paynent .

(b) An individual who is or has been a patient or resident
is entitled to inspect, or receive for a reasonable fee, a copy
of his or her nedical record upon request. A third party shal
not be given a copy of the patient's or resident's nedical record
wi t hout prior authorization of the patient or resident.

(c) Apatient or resident is entitled to confidenti al
treatment of personal and nedical records and may refuse their
rel ease to a person outside the long-termcare facility except as
requi red because of a transfer to another long-termcare facility
or as required by law or third party paynent contract.

(d) A patient or resident is entitled to privacy, to the
extent feasible, in treatnent and in caring for personal needs
wi th consideration, respect, and full recognition of his or her
dignity and individuality.

(e) Apatient or resident is entitled to receive adequate
and appropriate care, and to receive, fromthe appropriate

i ndividual within the long-termcare facility, information about
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his or her nedical condition, proposed course of treatnent, and
prospects for recovery, in ternms that the patient or resident can
under stand, unless nedically contraindi cated as docunented by the
attendi ng physician in the nedical record.

(f) A patient or resident is entitled to refuse treatnent to
the extent provided by law and to be infornmed of the consequences
of that refusal. If a refusal of treatnent prevents a |ong-term
care facility or its staff from providing appropriate care
according to ethical and professional standards, the relationship
with the patient or resident rmay be term nated upon reasonabl e
noti ce.

(g) Apatient or resident is entitled to exercise his or her
rights as a patient or resident and as a citizen, and to this end
may present grievances or recommend changes in policies and
services on behalf of hinself or herself or others to the | ong-
termcare facility staff, to governnental officials, or to
anot her person of his or her choice within or outside the |ong-
termcare facility, free fromrestraint, interference, coercion
discrimnation, or reprisal. A patient or resident is entitled to
i nformation about the long-termcare facility's policies and
procedures for initiation, review, and resolution of patient or
resi dent conpl aints.

(h) A patient or resident is entitled to information
concerni ng an experinmental procedure proposed as a part of his or
her care and has the right to refuse to participate in the
experimental procedure wthout jeopardizing his or her continuing

care.
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(1) Apatient or resident is entitled to receive and exam ne
an explanation of his or her bill regardl ess of the source of
paynment and to receive, upon request, information relating to
fi nanci al assistance available through the long-termcare
facility.

(j) Apatient or resident is entitled to know who is
responsi ble for and who is providing his or her direct care, is
entitled to receive information concerning his or her continuing
heal t h needs and alternatives for neeting those needs, and is
entitled to be involved in his or her discharge planning, if
appropri at e.

(k) A patient or resident is entitled to associ ate and have
private conmuni cations and consultations with his or her
physi ci an, attorney, or any other person of his or her choice and
to send and recei ve personal mail unopened on the same day it is
received at the long-termcare facility, unless nedically
contrai ndi cated as docunmented by the attending physician in the
medi cal record. A patient's or resident's civil and religious
l'iberties, including the right to i ndependent personal decisions
and the right to know edge of avail abl e choices, shall not be
infringed and the long-termcare facility shall encourage and
assist in the fullest possible exercise of these rights. A
patient or resident may neet with, and participate in, the
activities of social, religious, and conmunity groups at his or
her discretion, unless nedically contraindicated as docunented by
the attendi ng physician in the medical record.

() A patient or resident is entitled to be free from nenta
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and physi cal abuse and from physical and chem cal restraints,
except those restraints authorized in witing by the attending
physician for a specified and limted tinme or as are necessitated
by an enmergency to protect the patient or resident frominjury to
self or others, in which case the restraint nmay only be applied
by a qualified professional who shall set forth in witing the
circunstances requiring the use of restraints and who shal
pronptly report the action to the attendi ng physician. In case of
a chem cal restraint, a physician shall be consulted within 24
hours after the conmmencenent of the chem cal restraint.

(m A patient or resident is entitled to be free from
perform ng services for the long-termcare facility that are not
i ncluded for therapeutic purposes in the plan of care.

(n) A patient or resident is entitled to information about
the long-termcare facility rules and regul ations affecting
patient or resident care and conduct.

(o) A patient or resident is entitled to adequate and
appropri ate pain and synptom nmanagenent as a basic and essentia
el ement of his or her nedical treatnent.

(3) The followi ng additional requirenments for the policy
descri bed in subsection (2) apply to licensees under parts 32 and
33:

(a) The policy shall be provided to each nursing home
patient or honme for the aged resident upon adm ssion, and the
staff of the facility shall be trained and involved in the
i mpl enent ati on of the policy.

(b) Each nursing hone patient nmay associ ate and conmmuni cate
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privately with persons of his or her choice. Reasonable, regular
visiting hours, which shall be not |ess than 8 hours per day, and
whi ch shall take into consideration the special circunstances of
each visitor, shall be established for patients to receive
visitors. A patient nay be visited by the patient's attorney or
by representatives of the departnments naned in section 3109,
during other than established visiting hours. Reasonable privacy
shall be afforded for visitation of a patient who shares a room
wi th anot her patient. Each patient shall have reasonabl e access
to a tel ephone. A married nursing home patient or home for the
aged resident is entitled to neet privately with his or her
spouse in a roomthat assures privacy. |If both spouses are
residents in the sane facility, they are entitled to share a room
unl ess nedically contraindi cated and docunented by the attending
physician in the nedical record.

(c) A nursing honme patient or honme for the aged resident is
entitled to retain and use personal clothing and possessi ons as
space permts, unless to do so would infringe upon the rights of
ot her patients or residents, or unless nedically contraindicated
as docunented by the attending physician in the nedical record.
Each nursing hone patient or hone for the aged resident shall be
provi ded with reasonabl e space. At the request of a patient, a
nursi ng hone shall provide for the saf ekeepi ng of personal
effects, funds, and other property of a patient in accordance
with section 3267, except that a nursing hone is not required to
provide for the safekeeping of a property that woul d i npose an

unr easonabl e burden on the nursing hone.

04998' 05 KAO



56

(d) A nursing honme patient or honme for the aged resident is
entitled to the opportunity to participate in the planning of his
or her nedical treatnment. A nursing hone patient shall be fully
informed by the attendi ng physician of the patient's nedica
condi tion unless nedically contraindi cated as docunented by a
physician in the nedical record. Each nursing hone patient shall
be afforded the opportunity to discharge hinself or herself from
t he nursing hone.

(e) A honme for the aged resident nmay be transferred or
di scharged only for nedical reasons, for his or her welfare or
that of other residents, or for nonpaynent of his or her stay,
except as provided by title XVIIl or title XIX. A nursing hone
patient may be transferred or discharged only as provided in
sections 3273 to 3277. A nursing hone patient or home for the
aged resident is entitled to be given reasonabl e advance notice
to ensure orderly transfer or discharge. Those actions shall be
docunented in the nedical record.

(f) A nursing honme patient or honme for the aged resident is
entitled to be fully informed before or at the time of adm ssion
and during stay of services available in the facility, and of the
rel ated charges including any charges for services not covered
under title XVIII, or not covered by the facility's basic per
diemrate. The statenent of services provided by the facility
shall be in witing and shall include those required to be
of fered on an as-needed basi s.

(g) A nursing home patient or honme for the aged resident is

entitled to manage his or her own financial affairs, or to have
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at least a quarterly accounting of personal financial
transactions undertaken in his or her behalf by the facility
during a period of time the patient or resident has del egated
those responsibilities to the facility. In addition, a patient or
resident is entitled to receive each nmonth fromthe facility an
item zed statenment setting forth the services paid for by or on
behal f of the patient and the services rendered by the facility.
The admi ssion of a patient to a nursing hone does not confer on
the nursing hone or its owner, adm nistrator, enployees, or
representatives the authority to manage, use, or dispose of a
patient's property.

(h) A nursing honme patient or a person authorized by the
patient in witing may inspect and copy the patient's personal
and medi cal records. The records shall be nade avail able for
i nspection and copying by the nursing home within a reasonabl e
tinme, not exceeding 1 week, after the receipt of a witten
request .

(1) If a nursing hone patient desires treatnment by a
i censed nenber of the healing arts, the treatnent shall be made
avail able unless it is nedically contraindicated, and the nedica
contraindication is justified in the patient's nedical record by
the attendi ng physi ci an.

(j) A nursing home patient has the right to have his or her
parents, if a mnor, or his or her spouse, next of kin, or
patient's representative, if an adult, stay at the facility 24
hours a day if the patient is considered termnally ill by the

physi cian responsi ble for the patient's care.
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(k) Each nursing hone patient shall be provided with neals
that neet the recomrended dietary allowances for that patient's
age and sex and that nmay be nodified according to special dietary
needs or ability to chew.

() Each nursing hone patient has the right to receive
representatives of approved organi zati ons as provided in section
21763.

(4) A nursing home, its owner, adm nistrator, enployee, or
representative shall not discharge, harass, or retaliate or
di scrim nate agai nst a patient because the patient has exercised
a right protected under this section.

(5) In the case of a nursing hone patient, the rights
enunerated in subsection (2)(c), (g), and (k) and subsection
(3)(d), (g), and (h) nay be exercised by the patient's
representative.

(6) A nursing honme patient or honme for the aged resident is
entitled to be fully informed, as evidenced by the patient's or
resident's witten acknow edgnent, before or at the tine of
adm ssion and during stay, of the policy required by this
section. The policy shall provide that if a patient or resident
I's adjudicated inconpetent and not restored to | egal capacity,
the rights and responsibilities set forth in this section shal
be exercised by a person designated by the patient or resident.
The long-termcare facility shall provide proper forns for the
patient or resident to provide for the designation of this person
at the tinme of adm ssion.

(7) This section does not prohibit a long-termcare facility
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from establishing and recogni zi ng additional patients' rights.

(8) As used in this section, "patient's representative”
means that termas defined in section 3203.

Sec. 3147. (1) A patient or resident is responsible for
following the long-termcare facility rules and regul ations
affecting patient or resident care and conduct.

(2) A patient or resident is responsible for providing a
conpl ete and accurate nedical history.

(3) Apatient or resident is responsible for making it known
whet her he or she clearly conprehends a contenpl ated course of
action and the things he or she is expected to do.

(4) A patient or resident is responsible for follow ng the
reconmendat i ons and advice prescribed in a course of treatnent by
t he physi ci an.

(5) A patient or resident is responsible for providing
i nformati on about unexpected conplications that arise in an
expected course of treatnent.

(6) A patient or resident is responsible for being
consi derate of the rights of other patients or residents and
long-termcare facility personnel and property.

(7) A patient or resident is responsible for providing the
long-termcare facility with accurate and tinely information
concerning his or her sources of paynent and ability to neet
financi al obligations.

Sec. 3149. (1) The rights and responsibilities prescribed in
sections 3145 and 3147 are guidelines for long-termcare

facilities, facility staff, facility enployees, patients, and
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residents. An individual shall not be civilly or crimnally
liable for failure to conply with those sections.

(2) Sections 3145 and 3147 shall not be construed to expand
or dimnish other renedies at |aw available to a patient or
resi dent under this act or the statutory and conmon |aw of this
state.

(3) The department shall devel op guidelines to assist |ong-
termcare facilities in the inplenmentation of sections 3145 and
3147.

Sec. 3151. (1) Every 6 nonths, the departnment shall issue a
summary of its activities in relation to |licensing and regul ation
and shall cause the information to be nmade available to the news
medi a and all persons who meke a witten request to receive
copi es of the information.

(2) The list and current inspection reports shall be
avai l abl e for inspection and copyi ng.

PART 32
NURSI NG HOVES

Sec. 3201. (1) For purposes of this part, the wrds and
phrases defined in sections 3202 to 3203 have the neani ngs
ascribed to themin those sections.

(2) In addition, article | contains general definitions and
principles of construction applicable to all articles in this act
and part 31 contains definitions applicable to this part.

Sec. 3202. (1) "Discharge" means the voluntary or
i nvoluntary novenent of a patient out of a nursing hone

regardl ess of the individual's destination or reason for the
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nmovenent .

(2) "Full-time" means being usually present in the nursing
honme or conducting or participating in activities directly
related to the nursing hone during the normal 40-hour busi ness
week.

(3) "Involuntary transfer” neans a transfer not agreed to in
witing by the patient or, in the case of a plenary guardianship
by the patient's |egal guardian.

(4) "Medicaid" neans that termas defined in section 103.

(5) "Medical reasons” nmeans a nedical justification for
ei ther of the follow ng:

(a) The transfer or discharge of a patient in accord with
the witten orders of the attending physician that is witten
into the patient's clinical record by the physician in the
progress notes.

(b) The transfer or discharge of a patient who is a nedicaid
reci pient due to a change in level of care required by the
patient and the fact that the nursing honme or nursing care
facility is not certified to provide the needed | evel of care.

(6) "Medicare" neans that termas defined in section 103.

(7) "Modification of a |icense" nmeans an action by the
departnent to alter the nunber of beds, the levels of care, or
the portions of the physical plant that nmay be operated or
mai ntai ned by a licensee in a particular nursing hone, or to
restrict the nursing hone fromengaging in activity that violates
this article or a rule pronul gated under this article.

(8) "Negative case action"” neans an action taken by the
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departnent of human services to deny an application for nedica
assi stance, cancel nedical assistance, or reduce nedica
assi st ance cover age.

(9) "Nonpaynent" neans:

(a) Failure to collect fromthe patient or any other source
the full anobunt of the facility charges to a nonmedi caid patient
based on a witten contract signed on or after that patient's
adm ssion to the facility.

(b) Failure to collect a nedicaid patient's stipul ated
contribution toward his or her care.

(10) "Private pay rate" nmeans the anount charged by a
nursing honme for the care of a patient who is not entitled to
state or federal benefits for that patient's nursing hone care.

Sec. 3203. (1) "Patient"™ means a person who receives care or
services at a nursing hone.

(2) "Patient's representative" neans a person, other than
the licensee or an enpl oyee or person having a direct or indirect
ownership interest in the nursing hone, designated in witing by
a patient or a patient's guardian for a specific, |imted purpose
or for general purposes, or, if a witten designation of a
representative is not made, the guardi an of the patient.

(3) "Relocation" neans the novenent of a patient from1l bed
to another or from1l roomto another within the same nursing home
or within a certified distinct part of a nursing hone.

(4) "Transfer” neans the novenent of a patient froml
nursi ng hone to another nursing home or from1 certified distinct

part of a nursing home to another certified distinct part of the
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same nursing hone.

(5) "Welfare" nmeans, with reference to a patient, the
physical, enotional, or social well-being of a patient in a
nursing honme, including a patient awaiting transfer or discharge,
as docunented in the patient's clinical record by a |licensed or
certified health care professional.

Sec. 3207. (1) The course of nedical treatnent provided to a
patient in a nursing hone shall be prescribed by the patient's
physi ci an.

(2) This part does not do the follow ng:

(a) Authorize the supervision, regulation, or control of the
practi ce of any nethod of healing.

(b) Authorize the nedical supervision, regulation, or
control of the renedial care or nonnedical nursing care of
patients in a nursing home operated for the adherents of a bona
fide church or religious denom nation who rely upon treatnent by
prayer or spiritual neans only in accordance with the creed or
tenets of that church or denom nation. The residents, patients,
personnel, or enployees, other than food handl ers, of the hone
are not required to subnmt to a nedical or physical exam nation.
However, the nursing hone shall be inspected and |Iicensed under
| aws pertaining to fire, safety, sanitation, and buil ding
construction.

Sec. 3211. (1) A nursing home shall be licensed under this
article.

(2) "Nursing hone", "nursing center", "conval escent center",

"extended care facility", or a simlar termor abbreviation shal
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not be used to describe or refer to a long-termcare facility
unl ess the long-termcare facility is licensed as a nursing hone
by the departnent under this article.

(3) A person shall not purport to provide formal or infornmal
nursing care services of the kind normally provided in a nursing
hone wi thout obtaining a |license as provided in this article.
Thi s subsection does not apply to a hospital or a facility
created by 1885 PA 152, MCL 36.1 to 36.12.

Sec. 3212. (1) A nursing home shall use the nane that
appears on the license for its prem ses. A nursing hone shall not
change its nane w thout the approval of the departnent.

(2) A nursing honme shall not use the terns "hospital" or
"sanitariunt or a termconveying a neaning that is substantially
simlar to those ternms in the nane of the nursing hone. However
a nursing home may use the term"health center” or "health care
center” or "rehabilitation center"” or a termconveying a mnmeani ng
substantially simlar to those terns as |ong as those ternms do
not conflict with the terns prohibited by this subsection.

(3) If a nursing hone uses the term"rehabilitation center”
inits name as allowed under subsection (2), the nursing hone
shal | have the capacity to provide rehabilitation services that
include, at a mnimum all of the foll ow ng:

(a) Physical therapy services.

(b) Gccupational therapy services.

(c) Speech therapy services.

(4) A nursing home shall not include in its nane the nane of

areligious, fraternal, or charitable corporation, organization,
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or association unless the corporation, organization, or
associ ation is an owner of the nursing hone.

Sec. 3213. The owner, operator, and governing body of a
nursing home |icensed under this article:

(a) Are responsible for all phases of the operation of the
nursing home and quality of care rendered in the hone.

(b) Shall cooperate with the departnment in the enforcenent
of this article and require that the physicians and ot her
personnel working in the nursing hone and for whoma |icense or
registration is required be currently |licensed or registered.

Sec. 3215. (1) A nursing hone shall provide a program of
pl anned and conti nui ng nedi cal care under the charge of
physi ci ans.

(2) Nursing care and nedi cal care shall consist of services
given to individuals who are subject to prolonged suffering from
illness or injury or who are recovering fromillness or injury.
The services shall be within the ability of the hone to provide
and shall include the functions of nmedical care such as diagnosis
and treatnent of an illness; nursing care via assessnent,
pl anni ng, and i nplenmentation; evaluation of a patient's health
care needs; and the carrying out of required treatnent prescribed
by a physici an.

Sec. 3216. A nursing home shall offer each resident, or
shal | provide each resident with informati on and assi stance in
obtai ni ng, an annual vacci nation against influenza in accordance
with the nost recent recomendations of the advisory conmittee on

i mmuni zation practices of the federal centers for disease contro

04998' 05 KAO



© 00 N oo o0~ W N P

N NN N N N NN PR P P P R R P R R R
N~ o o0 A WN P O ©O 0N O O~ WDN P O

66

and prevention, as approved by the departnment of comunity
heal t h.

Sec. 3217. An individual shall not be admtted or retained
for care in a nursing hone who requires special nedical or
surgical treatnent, or treatment for acute mental illness, nental
retardation, communi cable tubercul osis, or a conmmunicabl e
di sease, unless the hone is able to provide an area and a program
for the care. The departnent shall approve both the area and the
program including the prograns providing treatnent for nental
i1l ness and nental retardation.

Sec. 3218. (1) Except as provided in subsections (3) and
(4), as a condition of skilled nursing facility certification and
participation in the title XIX program a nursing hone shall be
concurrently certified for and give evidence of active
participation in the title XVIII program A nursing facility that
is not concurrently certified for the title XVIII program on
March 30, 1979 shall nake application for concurrent
certification not later than its next application for |icensure
and certification. A failure to make application shall result in
the skilled nursing facility being decertified or refused
certification as a provider in the title XI X program Nursing
hone or nursing care facility participation in the title XVII
program under the requirenents for concurrent certification shal
be effective not |later than the beginning of the first accounting
year followi ng the hone's or facility's title XViI
certification.

(2) As a condition of skilled nursing facility
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certification, a nursing hone shall obtain concurrent
certification under title XIX, for each bed which is certified to
provide skilled care under title XVI1I. Skilled care
certification shall not be renewed unless the requirenents of
this subsection are net.

(3) An exception may be nmade fromthe requirenents of
subsection (1) for a nursing facility that is currently certified
as a skilled nursing facility by the director for title XX
participation but has been determ ned, after naking application,
to be ineligible for title XVIIl certification by the secretary
of the United States departnment of health, education, and
wel f are.

(4) A honme or facility, or a distinct part of a hone or
facility, certified by the director as a special nenta
retardation or special nental illness nursing honme or nursing
care facility shall be exenpt fromthe requirenents of subsection
(1).

Sec. 3219. A nursing home shall not be licensed under this
part unless the nursing honme has fornulated, and is prepared to
i mpl ement, insofar as possible, a plan to provide i nmedi ate
access to acute care facilities for the energency care of
patients.

Sec. 3220. (1) The departnent shall not |icense a nursing
hone under this part unless that nursing hone is under the
direction of a nursing home adm nistrator |icensed under article
5.

(2) Each nursing hone having 50 beds or nore shall have a
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full-time |licensed nursing home admnistrator. If a nursing hone
changes nursing home adm nistrators, the nursing home i mediately
shall notify the departnment of the change.

Sec. 3220a. (1) A nursing hone shall not be |icensed under
this part unless that nursing hone has on its staff at least 1
regi stered nurse with specialized training or relevant experience
in the area of gerontol ogy, who shall serve as the director of
nursing and who shall be responsible for planning and directing
nursing care. The nursing home shall have at |least 1 |icensed
nurse on duty at all tines and shall enploy additional registered
and licensed practical nurses in accordance with subsection (2).

(2) A nursing home shall enploy nursing personnel sufficient
to provide continuous 24-hour nursing care and services
sufficient to neet the needs of each patient in the nursing hone.
Nur si ng personnel enployed in the nursing honme shall be under the
supervision of the director of nursing. A licensee shall maintain
a nursing hone staff sufficient to provide not |less than 2.25
hours of nursing care by enpl oyed nursing care personnel per
patient per day. The ratio of patients to nursing care personne
during a norning shift shall not exceed 8 patients to 1 nursing
care personnel; the ratio of patients to nursing care personne
during an afternoon shift shall not exceed 12 patients to 1
nursing care personnel; and the ratio of patients to nursing care
personnel during a nighttime shift shall not exceed 15 patients
to 1 nursing care personnel and there shall be sufficient nursing
care personnel available on duty to assure coverage for patients

at all tinmes during the shift. An enpl oyee designated as a nenber
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of the nursing staff shall not be engaged in providing basic
services such as food preparation, housekeeping, |aundry, or

mai nt enance services, except in an instance of natural disaster

or other energency reported to and concurred in by the
departrment. In a nursing home having 30 or nore beds, the
director of nursing shall not be included in counting the m ninmm
rati os of nursing personnel required by this subsection.

(3) In adm nistering this section, the departnment shall take
into consideration a natural disaster or other energency.

Sec. 3220b. A nursing hone shall not be |icensed under this
part unless that nursing hone has entered into an agreenent with
the county community nental health program if avail able, that
will service the nental health needs of the patients of the
nur si ng hone.

Sec. 3221. (1) Before issuance or renewal of a nursing hone
i cense under this article, the owner, operator, or governing
body of the nursing home shall give a bond and provi de evi dence
of a patient trust fund in an amobunt consistent with subsection
(2) and with the surety the departnent approves. The bond shal
be conditioned that the applicant shall hold separately in the
trust fund all patients' funds deposited with the applicant,
shal | adm nister the funds on behalf of the patient in the manner
directed by the depositor, and shall render a true and conplete
account to the patient not |ess than once each 3 nonths, to the
deposi tor when requested, and to the departnent and the
department of human services, when requested. Upon term nation of

the deposit, the applicant shall account for all funds received,
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expended, and held on hand. The bond shall insure the departnent
for the benefit of the patients.

(2) The bond shall be in an anbunt equal to not |ess than 1-
1/4 times the average bal ance of patient funds held during the
previous year. The departnent may require an additional bond, or
permt the filing of a bond in a | ower anmount, if the departnent
determi nes a change in the average bal ance has occurred or may
occur. An applicant for a new license shall file a bond in an
amount which the departnent estimates as 1-1/4 tinmes the average
amount of patient funds which the applicant, upon the issuance of
the license, is likely to hold during the first year of
operation.

Sec. 3223. (1) A nursing home shall post in an area
accessible to residents, enployees, and visitors the nane, title,
| ocation, and tel ephone nunber of the individual in the nursing
hone who is responsible for receiving conplaints and conducti ng
conpl ai nt i nvestigations and a procedure for comunicating with
t hat individual.

(2) An individual responsible for receiving conplaints and
conducting conplaint investigations in a nursing home shall be on
duty and on site not |ess than 24 hours per day, 7 days a week.

(3) The individual described in subsection (2) who receives
a conplaint, inquiry, or request froma nursing hone resident or
the resident's surrogate decision maker shall respond using the
nursi ng hone's established procedures pursuant to R 325.20113 of
the M chigan adm ni strative code.

(4) To assist the individual described in subsection (2) in
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performng his or her duties, the departnent shall post on its
internet website all of the follow ng information:

(a) Links to federal and state regul ations and rul es
governi ng the nursing hone industry.

(b) The scheduling of any training or joint training
sessi ons concerning nursing honme or elderly care issues being put
on by the departnent.

(c) Alist of long-termcare contact tel ephone nunbers
including, but not limted to, the departnent's conpl ai nt
hotline, the departnent's nursing honme |icensing division, any
comonly known nursing hone provider groups, the state |long-term
care onbudsman, and any commonly known nursing honme patient care
advocacy groups.

(d) Wien it becones avail able, information on the
availability of electronic nmail access to file a conpl aint
concerni ng nursing hone violations directly with the departnent.

(e) Any other information that the departnment believes is
hel pful in responding to conplaints, requests, and inquiries of a
nursing hone resident or his or her surrogate decision nmaker

(5) A nursing home receiving rei nmbursenment pursuant to the
medi cai d program shall designate 1 or nore current enployees to
fulfill the duties and responsibilities outlined in this section
This section does not constitute a basis for increasing nursing
hone staffing | evels.

Sec. 3231. A licensee of a nursing honme operated for profit
is considered to be the consuner, and not the retailer, of the

tangi bl e personal property purchased and used or consuned in the
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operation of the hone.

Sec. 3233. (1) A nursing home licensed under this article
shal | adopt a policy regulating the snoking of tobacco on the
nur si ng honme premnm ses.

(2) A nursing home policy regulating snoking at a m ni mum
shal | provide that:

(a) Upon adm ssion each patient or person responsible for
the patient's adm ssion shall be asked if there is a preference
for placement with snokers or nonsnokers.

(b) Snmoking by patients shall be restricted to private
rooms, roons shared with other snokers only, or other designated
snoki ng ar eas.

(c) Visitors shall not be permtted to snoke in roonms or
war ds occupi ed by patients who do not snoke.

(d) Visitors shall be permtted to snoke only in designated
ar eas.

(e) Staff shall be permitted to snoke in designhated areas
only.

(f) Staff shall not be permitted to snoke in patients' roons
or while performng their duties in the presence of patients.

(g) Eating areas shall have sections for snokers and
nonsnokers.

(h) G garettes, cigars, and pipe tobacco shall not be sold
or dispensed within the nursing hone except as provided for by
the owner or governing board.

(i) Asign indicating that snoking is prohibited in the

nursi ng hone except in designated areas shall be posted at each
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entrance to the nursing hone. Each designated snoki ng area shal
be posted as such by sign.

(3) A nursing honme |icensed under this article shall retain
a copy of the snoking policy which will be available to the
publ i c upon request.

Sec. 3234. (1) Notwi thstandi ng section 3145(2)(l), a nursing
hone shall give each resident who uses a hospital-type bed or the
resident's | egal guardian, patient advocate, or other |egal
representative the option of having bed rails. A nursing hone
shall offer the option to new residents upon adm ssion and to
ot her residents upon request. Upon receipt of a request for bed
rails, the nursing hone shall informthe resident or the
resident's | egal guardian, patient advocate, or other |egal
representative of alternatives to and the risks involved in using
bed rails. A resident or the resident's |egal guardian, patient
advocate, or other |egal representative has the right to request
and consent to bed rails for the resident. A nursing hone shal
provide bed rails to a resident only upon receipt of a signed
consent form authorizing bed rail use and a witten order from
the resident's attendi ng physician that contains statenments and
determ nations regarding nmedi cal synptons and that specifies the
ci rcunst ances under which bed rails are to be used. For purposes
of this subsection, "nedical synptons” includes the follow ng:

(a) A concern for the physical safety of the resident.

(b) Physical or psychol ogical need expressed by a resident.

A resident's fear of falling may be the basis of a nedical

synpt om
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(2) A nursing honme that provides bed rails under subsection
(1) shall do all of the follow ng:

(a) Docunent that the requirenments of subsection (1) have
been net.

(b) Monitor the resident's use of the bed rails.

(c) I'n consultation with the resident, resident's famly,
resident's attendi ng physician, and individual who consented to
the bed rails, periodically reevaluate the resident's need for
the bed rails.

(3) The departnent shall devel op clear and uniform
guidelines to be used in determ ning what constitutes each of the
fol |l ow ng:

(a) Acceptable bed rails for use in a nursing hone in this
state. The departnent shall consider the recommendati ons of the
hospital bed safety work group established by the United States
food and drug admi nistration, if those are available, in
determ ning what constitutes an acceptable bed rail

(b) Proper maintenance of bed rails.

(c) Properly fitted mattresses.

(d) O her hazards created by inproperly positioned bed
rails, mattresses, or beds.

(4) A nursing honme that conplies with subsections (1) and
(2) and the guidelines devel oped under this section in providing
bed rails to a resident is not subject to admnistrative
penal ties inposed by the departnent based solely on providing the
bed rails. Nothing in this subsection precludes the departnent

fromciting specific state or federal deficiencies for inproperly
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mai ntai ned bed rails, inproperly fitted nmattresses, or other
hazards created by inproperly positioned bed rails, mattresses,
or beds.

Sec. 3235. (1) A nursing home licensed under this article
shal | have, at a mninmum an energency generator systemthat
complies with existing state and federal law, including state and
federal rules and regul ations.

(2) A nursing home that fails to conply with this section is
subject to a civil penalty as provided under existing state and
federal law, including state and federal rules and regul ati ons.

Sec. 3241. (1) The departnent, after seeking advice and
consultation fromthe departnent of human services, appropriate
consuner and professi onal organizations, and concerned agenci es,
shal |l pronulgate rules to inplement and admi nister this part.

(2) In addition to the rules prescribed under section 20171
of the public health code, rules for nursing honmes shall include
t he establishnment of standards relating to:

(a) Conpl ai nt procedures.

(b) Discharges and transfers.

(c) Enmergency procedures.

(d) Medical audit procedures.

(e) Patients' rights.

(f) Standards of patient care to be provided in nursing
hones.

(g) Training, educational, and conpetency requirenents of
nursi ng hone personnel other than |icensed personnel

(h) Uilization and quality control review procedures.
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Sec. 3243. (1) In addition to public records subject to
di scl osure under section 3127, the following information is
subj ect to disclosure fromthe departnment or the departnent of
human servi ces:

(a) Ownership of nursing hones, ownership of buildings
occupi ed by nursing hones, and the names and addresses of
suppliers and the ownership of suppliers of goods and services to
nursing hones required to be reported under section 3105.

(b) Records of license and certification inspections,
surveys, and eval uations of nursing hones, other reports of
i nspections, surveys, and eval uations of patient care, and
reports concerning a nursing hone prepared pursuant to titles
XVIIT and Xl X

(c) Cost and rei nmbursenent reports submtted by a nursing
hone, reports of audits of nursing hones, and other public
records concerning costs incurred by, revenues received by, and
rei mbur sement of nursing hones.

(d) Complaints filed agai nst a nursing hone and conpl ai nt
i nvestigation reports. A conplaint or conplaint investigation
report shall not be disclosed to a person other than the
conpl ai nant or conplainant's representative before it is
di sclosed to a nursing home under section 5299a, and a
conpl ainant's or patient's nane shall not be disclosed except as
provided in section 5299a.

(2) The departnent, the departnent of human services, and
t he nursing hone shall respect the confidentiality of a patient's

clinical record as provided in section 3127 and shall not divul ge
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or disclose the contents of a record in a manner which identifies
a patient, except upon a patient's death to a relative or
guardi an, or under judicial proceedings. This subsection shal

not be construed to limt the right of a patient or a patient's
representative to inspect or copy the patient's clinical record.

(3) Confidential nedical, social, personal, or financial
information identifying a patient shall not be available for
public inspection in a manner which identifies a patient.

Sec. 3244. The departnment shall provide to the applicant or
| i censee professional advice and consultation related to the
quality of institutional or agency aspects of health care and
services provided by the applicant or |icensee.

Sec. 3251. (1) Wen the departnent has concl uded a
proceedi ng under sections 71 to 106 of the adm nistrative
procedures act of 1969, or when the departnent has suspended or
revoked the license of a nursing hone, the departnent, a patient
inthe facility, or a patient's representative nmay file an
enmergency petition with the circuit court to place the nursing
hone under the control of a receiver if necessary to protect the
health or safety of patients in the nursing hone. The court may
grant the petition upon a finding that the health or safety of
the patients in the nursing hone would be seriously threatened if
a condition existing at the tine the petition was filed is
permtted to continue.

(2) The court shall appoint as receiver the director of the
department of human services, the director of the departnent, or

anot her state agency or person designated by the director of
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communi ty health. The recei ver appointed by the court shall use
the incone and assets of the nursing home to maintain and operate
the hone and to attenpt to correct the conditions which
constitute a threat to the patients. A mgjor structura

alteration shall not be made to the nursing hone, unless the
alteration is necessary to bring the nursing home into conpliance
with Iicensing requirenents.

(3) To assist in the inplenmentation of the mandate of the
court, the receiver may request and receive reasonabl e
consultation fromthe avail abl e personnel of the departnent.

(4) The receivership shall be term nated when the receiver
and the court certify that the conditions which pronpted the
appoi nt ment have been corrected, when the |license is restored,
when a new license is issued, or, in the case of a discontinuance
of operation, when the patients are safely placed in other
facilities, whichever occurs first.

(5) Upon the term nation of the receivership, the receiver
shall render a conplete accounting to the court and shall dispose
of surplus funds as the court directs.

Sec. 3255. The departnment may refuse to issue a license to
establish or maintain and operate, or both, a nursing hone to an
appl i cant:

(a) Wiose occupational, professional, or health agency
i cense has been revoked during the 5 years preceding the date of
applicati on.

(b) Wiomthe departnent finds is not suitable to operate a

nursi ng honme because of financial incapacity or a |lack of good
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noral character or appropriate business or professional
experience. As used in this subdivision, "good noral character”
means that termas defined in 1974 PA 381, MCL 338.41 to 338. 47.

Sec. 3257. (1) The departnment may issue a 1l-year provisiona
i cense, renewable for not nore than 1 additional year, to an
appl i cant whose services are needed in the community but who is
tenporarily unable to conply with the rules related to the
physi cal plant of the facilities, excluding maintenance problens.
At the time a provisional |license is granted, specific deadlines
for the correction of each physical plant violation shall be
est abl i shed.

(2) A provisional license shall not be issued for a nursing
hone constructed, established, or changi ng corporate ownership or
managenent after March 30, 1979 unless it is shown that unusua
hardship would result to the public or to the applicant for the
provisional |icense and the nursing honme was |icensed and
operating under a prior licensing act for not less than 5 years.

Sec. 3261. (1) In addition to the requirenents of section
3106, a licensee shall certify annually to the departnent, as
part of its application for licensure and certification, that al
phases of its operation, including its training program are
wi t hout di scrim nation agai nst persons or groups of persons on
the basis of race, religion, color, national origin, sex, age,
disability, marital status, sexual preference, or the exercise of
ri ghts guaranteed by |l aw, including freedom of speech and
association. If the department finds a violation of rights

enunerated in this section, the departnent shall direct the
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adm ni strator of the nursing hone to take the necessary action to
assure that the nursing honme is, in fact, operated in accordance
with the rights listed in this section.

(2) This section shall not be construed to prevent a nursing
hone operated, supervised, or controlled by a religious or
fraternal institution or organization fromgiving preference to
applicants who are nenbers of that religious or fraterna
institution or organization.

Sec. 3263. (1) A nursing home shall permt a representative
of an approved organi zation, who is known by the nursing hone
adm nistration to be authorized to represent the organi zation or
who carries identification showing that the representative is
authorized to represent the organization, a famly nmenber of a
patient, or a legal representative of a patient, to have access
to nursing home patients for 1 or nore of the follow ng purposes:

(a) Visit, talk wwth, and nmake personal, social, and |egal
services available to the patients.

(b) Informpatients of their rights and entitlenments, and
their correspondi ng obligations, under federal and state | aws by
means of the distribution of educational materials and di scussion
in groups and with individual patients.

(c) Assist patients in asserting their legal rights
regarding clains for public assistance, nedical assistance, and
soci al services benefits, as well as in all matters in which
patients are aggrieved. Assistance may be provided individually
or on a group basis and may include organi zati onal activity and

counseling and litigation
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(d) Engage in other methods of assisting, advising, and
representing patients so as to extend to themthe full enjoynent
of their rights.

(2) Access as prescribed in subsection (1) shall be
permtted during regular visiting hours each day. A
representative of an approved organi zati on entering a nursing
hone under this section pronptly shall advise the nursing hone
adm ni strator or the acting adm nistrator or other avail abl e
agent of the nursing hone of the representative's presence. A
representative shall not enter the living area of a patient
wi t hout identifying hinmself or herself to the patient and w t hout
receiving the patient's permssion to enter. A representative
shall use only patient areas of the hone to carry out the
activities described in subsection (1).

(3) Apatient may termnate a visit by a representative
perm tted access under subsection (1). Conmunications between a
patient and the representative are confidential, unless otherw se
aut hori zed by the patient.

(4) If a nursing hone adm nistrator or enployee believes
that an individual or organization permtted access under this
section is acting or has acted in a manner detrinental to the
health or safety of patients in the nursing honme, the nursing
hone admi nistrator or enployee nmay file a conplaint with the task
force established under section 20127 of the public health code.
Upon recei pt of a conplaint, departnent staff shall investigate
the allegations nade in the conplaint. The task force shall make

a determ nation regardi ng proper resolution of the conplaint
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based on the results of the investigation. Witten notification
of the task force determ nation and of recomendati ons adopted by
the task force shall be given to the conplainant and the

i ndi vi dual or organi zati on agai nst whom the conpl ai nt was nmade.

(5) An individual shall not enter upon the prem ses of a
nursing honme for the purpose of engaging in an activity that
woul d cause a reasonable person to feel terrorized, frightened,
intimdated, threatened, harassed, or nolested and that actually
causes a nursing hone enployee, patient, or visitor to fee
terrorized, frightened, intimdated, threatened, harassed, or
nol ested. This subsection does not prohibit constitutionally
protected activity or conduct that serves a legitimte purpose
including, but not limted to, activities or conduct all owed
under subsection (1).

Sec. 3264. (1) The director, with the advice of the nursing
hone task force, shall approve or disapprove a nonprofit
corporation which has as 1 of its primary purposes the rendering
of assistance, w thout charge to nursing home patients for the
pur pose of obtaining access to nursing hones and their patients
under section 5263.

(2) Upon receipt of a witten application for approval under
subsection (1), the director shall notify all persons who have
made a witten request for notice of applications made under this
section.

(3) The director shall approve the organization making the
request if the organization is a bona fide comunity organi zation

or legal aid program is capable of providing 1 or nore of the

04998' 05 KAO



© 00 N o o0~ W N P

N N N N N N NN PR P P P R P PR R Rk R
N~ o o0 A WN P O ©O 0N O O~ WDN O

83

services |listed in section 5263, and is likely to utilize the
access provi ded under section 5263 to enhance the wel fare of
nursi ng honme patients. The director shall approve or di sapprove
the organi zation within 30 days after receiving the application.

(4) A person aggrieved by the decision of the director may
appeal the decision to the nursing home task force. A decision of
the task force shall be binding on the director

Sec. 3265. (1) A nursing honme shall establish witten
policies and procedures to inplenent the rights protected under
section 3145. The policies shall include a procedure for the
i nvestigation and resolution of patient conplaints. The policies
and procedures shall be subject to approval by the departnent.
The policies and procedures shall be clear and unanbi guous, shal
be printed in not |ess than 12-point type, shall be available for
i nspection by any person, shall be distributed to each pati ent
and representative, and shall be available for public inspection.

(2) Each patient shall be given a copy of the rights
enunerated in section 3145 at the tinme of adm ssion to a nursing
hone. A patient of a nursing hone at the tine of the
i mpl ementation of this section shall be given a copy of the
rights enunerated in section 3145 as specified by rule.

(3) A copy shall be given to a person who executes a
contract pursuant to section 3266 and to any other person who
requests a copy.

(4) If a patient is unable to read the form it shall be
read to the patient in a | anguage the patient understands. In the

case of a nmentally retarded individual, the rights shall be
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expl ained in a manner which that person is able to understand and
the explanation witnessed by a third person. In the case of a

m nor or a person having a | egal guardian, both the patient and
the parent or |egal guardian shall be fully inforned of the
pol i ci es and procedures.

(5) A nursing honme shall ensure that its staff is famliar
wi th and observes the rights enunerated in section 3145 and the
pol i ci es and procedures established under this section.

Sec. 3265a. (1) A nursing hone shall not require an
applicant, as a condition of adm ssion, to waive his or her right
to benefits under nedicare or nedicaid, to give oral or witten
assurance that the applicant is not eligible for nmedicare or
medi caid, or to give oral or witten assurance that the applicant
will not apply for benefits under nedicare or nedicaid.

(2) A nursing honme shall not require any of the foll ow ng as
a condition of an applicant's adm ssion or a patient's conti nued
resi dency at that nursing hone:

(a) That an applicant or patient remain a private pay
patient for a specified period of tinme before applying for
medi cai d.

(b) That a person pay on behalf of an applicant or patient
the private pay rate for a specified period of tine before the
appl i cant or patient applies for nedicaid.

(c) That an applicant, patient, or other person nake a gift
or donation on behalf of that applicant or patient.

(3) As of April 11, 1994, a contract provision or agreement

in conflict with subsection (1) or (2), whether nade before, on,
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or after April 11, 1994, is unenforceable.

(4) Not later than 30 days after April 11, 1994, a nursing
hone that participates in nmedicaid shall provide witten notice
to each private pay patient subject to a contract provision or
agreenent in conflict with subsection (1) or (2) that the
contract provision or agreenent is no longer a bar to the patient
appl ying for nedicaid.

Sec. 3266. (1) A nursing honme shall execute a witten
contract solely with an applicant or patient or that applicant's
or patient's guardian or |egal representative authorized by | aw
to have access to those portions of the patient's or applicant's
i ncone or assets available to pay for nursing hone care, at each
of the follow ng tines:

(a) At the tine an individual is admtted to a nursing horme.

(b) At the expiration of the termof a previous contract.

(c) At the tine the source of paynent for the patient's care
changes.

(2) A nursing home shall not discharge or transfer a patient
at the expiration of the termof a contract, except as provided
in section 3273.

(3) A nursing honme shall specifically notify in witing an
applicant or patient or that applicant's or patient's guardian or
| egal representative of the availability or lack of availability
of hospice care in the nursing home. This witten notice shall be
by way of a specific paragraph |ocated in the witten contract
descri bed in subsection (1) and shall require the applicant or

patient or that applicant's or patient's guardian or |egal
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representative to sign or initial the paragraph before execution
of the witten contract. As used in this subsection, "hospice"
means that termas defined in section 3101.

(4) A nursing honme shall provide a copy of the contract to
the patient, the patient's representative, or the patient's |ega
representative or legal guardian at the tinme the contract is
execut ed.

(5) For a patient supported by funds other than the
patient's own funds, a nursing hone shall nmake a copy of the
contract available to the person providing the funds for the
patient's support.

(6) For a patient whose care is reinbursed with public funds
adm ni stered by the departnent, a nursing hone shall maintain a
copy of the contract in the patient's file at the nursing hone
and upon request shall nake a copy of the contract available to
t he departnent.

(7) The nursing home shall ensure that the contract is
witten in clear and unanbi guous | anguage and is printed in not
| ess than 12-point type. The formof the contract shall be
prescribed by the departnent.

(8) The contract shall specify all of the foll ow ng:

(a) The termof the contract.

(b) The services to be provided under the contract,
including the availability of hospice or other special care, and
the charges for the services.

(c) The services that may be provided to suppl enent the

contract and the charges for the services.
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(d) The sources liable for paynents due under the contract.

(e) The anount of deposit paid and the general and
foreseeabl e ternms upon which the deposit will be held and
ref unded.

(f) The rights, duties, and obligations of the patient,
except that the specification of a patient's rights may be
furni shed on a separate docunent that conplies with the
requi rements of section 3145.

(9) The nursing home may require a patient's or applicant's

guardi an or legal representative who is authorized by |aw to have

access to those portions of the patient's or applicant's incone
or assets available to pay for nursing home care to sign a
contract w thout incurring personal financial liability other
than for funds received in his or her |legal capacity on behal f of
the patient.

(10) A nursing hone enpl oyee nmay request the appoi ntnent of
a guardi an for an individual applicant or patient only if the
nursi ng honme enpl oyee reasonably believes that the individua
neets the legal requirenents for the appointnent of a guardian.

Sec. 3267. (1) A nursing home, or an owner, adm nistrator,
enpl oyee, or representative of a nursing hone shall not act as
guardi an, trustee, conservator, patient's representative, or
protective payee for a patient, except as provided in subsection
(2).

(2) Subject to the bonding requirenents of section 3221,
noney or other property bel onging or due a patient which is

received by a nursing home shall be received as trust funds or
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property, shall be kept separate fromthe funds and property of

t he nursing hone and ot her patients, and shall be disbursed only
as directed by the patient. A witten receipt shall be given to a
pati ent whose noney or other property is received by a nursing
hone. Upon request, but not | ess than once every 3 nonths, the
nursing honme shall furnish the patient a conplete and verified
statenent of the funds or other property received by the nursing
honme. The statenent shall contain the amounts and itens received,
the sources, the disposition, and the date of each transaction
The nursing honme shall furnish a final statenent not l|ater than
10 days after the discharge of a patient.

Sec. 3271. (1) A licensee, nursing honme adm nistrator, or
enpl oyee of a nursing honme shall not physically, nmentally, or
enotionally abuse, mistreat, or harnfully neglect a patient.

(2) A nursing honme enpl oyee who becones aware of an act
prohibited by this section imediately shall report the matter to
t he nursing hone adm nistrator or nursing director. A nursing
hone admi nistrator or nursing director who becones aware of an
act prohibited by this section imediately shall report the
matter by tel ephone to the departnent of conmunity heal th, which
in turn shall notify the departnent of human services.

(3) Any person may report a violation of this section to the
depart ment.

(4) A physician or other |icensed health care personnel of a
long-termcare facility to which a patient is transferred who
becones aware of an act prohibited by this section shall report

the act to the departnent.
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(5) Upon receipt of a report nmade under this section, the
departnment shall nake an investigation. The departnent may
require the person making the report to submit a witten report
or to supply additional information, or both.

(6) A licensee or nursing home adm nistrator shall not
evict, harass, dismss, or retaliate against a patient, a
patient's representative, or an enpl oyee who nakes a report under
this section.

Sec. 3272. The owner, adm nistrator, enployee, or
representative of a nursing home shall not interfere with the
right of a person to bring a civil or crimnal action or to file
a conplaint with the departnent or other governnmental agency with
respect to the operation of the nursing home, nor discharge,
harass, or retaliate against a person who does so or on whose
behal f the action is taken

Sec. 3273. (1) A nursing home shall not involuntarily
transfer or discharge a patient except for 1 or nore of the
fol |l ow ng purposes:

(a) Medical reasons.

(b) The patient's welfare.

(c) The welfare of other patients or nursing home enpl oyees.

(d) Nonpaynent for the patient's stay except as prohibited
by title XX

(2) Alicensed nursing hone shall provide witten notice at
| east 30 days before a patient is involuntarily transferred or
di scharged. The 30-day requirenent of this subsection does not

apply in any of the follow ng instances:
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(a) If an energency transfer or discharge is mandated by the
patient's health care needs and is in accord with the witten
orders and nedical justification of the attending physician.

(b) If the transfer or discharge is mandated by the physica
safety of other patients and nursing home enpl oyees as docunent ed
in the clinical record

(c) If the transfer or discharge is subsequently agreed to
by the patient or the patient's |egal guardian, and notification
is given to the next of kin and the person or agency responsible
for the patient's placenent, maintenance, and care in the nursing
hore.

(3) The notice required by subsection (2) shall be on a form
prescribed by the departnment and shall contain all of the
fol |l ow ng:

(a) The stated reason for the proposed transfer.

(b) The effective date of the proposed transfer

(c) A statenent in not |less than 12-point type that reads:
"You have a right to appeal the nursing hone's decision to
transfer you. If you think you should not have to | eave this
facility, you may file a request for a hearing with the
departnment of community health within 10 days after receiving
this notice. If you request a hearing, it will be held at least 7
days after your request, and you will not be transferred during
that time. If you |l ose the hearing, you will not be transferred
until at |east 30 days after you received the original notice of
the discharge or transfer. A formto appeal the nursing hone's

decision and to request a hearing is attached. If you have any
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questions, call the departnent of conmmunity health at the nunber
l'i sted bel ow. ".

(d) A hearing request form together with a postage paid,
preaddr essed envel ope to the departnent of conmunity health.

(e) The name, address, and tel ephone nunber of the
responsi ble official in the departnent.

(4) A request for a hearing made under subsection (3) shal
stay a transfer pending a hearing or appeal decision

(5) A copy of the notice required by subsection (3) shall be
placed in the patient's clinical record, and a copy shall be
transnmtted to the departnment, the patient, the patient's next of
kin, patient's representative, or |egal guardian, and the person
or agency responsible for the patient's placenent, maintenance,
and care in the nursing home.

(6) If the basis for an involuntary transfer or discharge is
the result of a negative action by the departnment with respect to
a nedicaid client and a hearing request is filed with the
departnent, the 21-day witten notice period of subsection (2)
does not begin until a final decision in the matter is rendered
by the departnment or a court of conpetent jurisdiction and notice
of that final decision is received by the patient and the nursing
hone.

(7) I'f nonpaynment is the basis for involuntary transfer or
di scharge, the patient may redeemup to the date that the
di scharge or transfer is to be nmade and then may remain in the
nur si ng hone.

(8) The nursing home adm nistrator or other appropriate
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nur si ng honme enpl oyee desi gnated by the nursing hone

adm ni strator shall discuss an involuntary transfer or discharge
with the patient, the patient's next of kin or |egal guardian,
and person or agency responsible for the patient's placenent,

mai nt enance, and care in the nursing hone. The di scussion shal

i nclude an explanation of the reason for the involuntary transfer
or discharge. The content of the discussion and expl anati on shal
be summarized in witing and shall include the nanmes of the

i ndi vidual s involved in the discussions and made a part of the
patient's clinical record.

(9) The nursing home shall provide the patient with
counseling services before the involuntary transfer or discharge,
and the departnment shall assure that counseling services are
avai l abl e after the involuntary transfer or discharge to mnimze
the possi bl e adverse effect of the involuntary transfer or
di schar ge

(10) If a nursing hone voluntarily withdraws from
participation in the state plan for nedicaid funding, but
continues to provide services, the nursing home shall not, except
as provided in subsection (1), involuntarily transfer or
di scharge a patient, whether or not the patient is eligible for
medi cai d benefits, who resided in the nursing hone on the day
before the effective date of the nursing honme's withdrawal from
participation. The prohibition against transfer or discharge
i nposed by this subsection continues unless the patient falls
within 1 or nore of the exceptions described in subsection (1).

(11) If an individual becones a patient of a nursing hone
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after the date the nursing hone withdraws fromparticipation in
the state plan for nedicaid funding, the nursing hone, on or
before the date the individual signs a contract with the nursing
hone, shall provide to the patient oral and witten notice of
both of the follow ng:

(a) That the nursing hone is not participating in the state
pl an for nedicaid funding.

(b) That the facility may involuntarily transfer or
di scharge the patient for nonpaynent under subsection (1)(d) even
if the patient is eligible for nedicaid benefits.

Sec. 3274. (1) A patient subject to involuntary transfer or
di scharge froma |licensed nursing hone shall have the opportunity
to file a request for a hearing with the departnment within 10
days follow ng receipt of the witten notice of the involuntary
transfer or discharge by the nursing hone.

(2) The departnent, when the basis for involuntary transfer
or discharge is other than a negative action by the departnent of
human services with respect to a nedicaid client, shall hold an
informal hearing in the matter at the patient's facility not
sooner than 7 days after a hearing request is filed and render a
decision in the matter within 14 days after the filing of the
hearing request.

(3) In a determnation as to whether a transfer or discharge
is authorized, the burden of proof rests on the party requesting
the transfer or discharge. The hearing shall be in accordance
with fair hearing procedures prescribed by rule.

(4) If the departnent determines that a transfer or
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di scharge is authorized under section 3273, the patient shall not
be required to leave the facility before the thirty-fourth day
foll owi ng recei pt of the notice required under section 3273(2),
or the tenth day follow ng recei pt of the departnent's deci sion,
whi chever is later.

Sec. 3275. The departnment of human services shall continue
medi cai d funding during the appeal, transfer, or discharge period
as provided in section 3274 for those nedicaid patients affected
by section 3273.

Sec. 3276. The licensee, with the approval of the
departnent, shall develop a plan to effectuate the orderly and
safe transfer or discharge of a patient. The patient and the
patient's famly or representative shall be consulted in choosing
another facility. The patient shall receive counseling services
before the nove to minimze the adverse effects of transfer
trauma. The departnent shall assure that counseling will be
available if the patient requires counseling after transfer or
di schar ge

Sec. 3277. (1) If a patient is tenporarily absent froma
nursi ng hone for energency nedical treatnent, the nursing home
shall hold the bed open for 10 days for that patient in the
patient's absence, if there is a reasonabl e expectation that the
patient will return within that period of time and the nursing
hone recei ves paynent for each day during the absent period.

(2) If a patient is tenporarily absent froma nursing hone
for therapeutic reasons as approved by a physician, the nursing

hone shall hold the bed open for 18 days, if there is a
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reasonabl e expectation that the patient will return within that
period of tinme and the nursing hone receives paynent for each day
during the absent period. Tenporary absences for therapeutic
reasons are limted to 18 days per year

(3) Wien a patient's absence is |onger than specified under
subsection (1) or (2), or both, the patient has the option to
return to the nursing home for the next avail abl e bed.

(4) For title XIX patients, the departnent shall continue
funding for the tenporary absence as provi ded under subsections
(1) and (2) if the nursing hone is at 98% or nore occupancy
except for any bed being held open under subsection (1) or (2).

Sec. 3281. A licensee shall conspicuously post in an area of
its offices accessible to patients, enployees, and visitors:

(a) A current license.

(b) A conplete copy of the nbst recent inspection report of
the nursing hone received fromthe departnent.

(c) A description, provided by the departnent, of conpl aint
procedures established under this act and the nane, address, and
t el ephone nunber of a person authorized by the departnent to
recei ve conpl aints.

(d) A copy of a notice of a pending hearing or order
pertaining to the nursing home issued by the departnment or a
court under the authority of this article or rules pronul gated
under this article.

(e) Acomplete list of materials available for public
i nspection as required by section 3282.

Sec. 3282. A licensee shall retain for public inspection
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(a) A conplete copy of each inspection report of the nursing
hone received fromthe departnent during the past 5 years.

(b) A copy of each notice of a hearing or order pertaining
to the nursing honme issued by the departnment or a court under the
authority of this article or rules pronulgated under this article
after March 30, 1979. The copy of the notice or order shall be
retained for not less than 3 years after its date of issuance or
not less than 3 years after the date of the resolution of the
subj ect matter of the notice or order, whichever is |ater.

(c) A description of the services provided by the nursing
hone and the rates charged for those services and itens for which
a patient may be separately charged.

(d) Alist of the nanme, address, principal occupation, and
of ficial position of each person who, as a stockhol der or
otherwi se, has a proprietary interest in the nursing hone as
required by section 3105, of each officer and director of a
nursing hone which is a corporation, and of each trustee or
beneficiary of a nursing hone which is a trust.

(e) Alist of licensed personnel enployed or retained by the
nur si ng hone.

(f) A copy of the standard formcontract utilized under
section 3266.

Sec. 3284. If a patient's life is threatened by his or her
medi cal condition, the nursing hone shall imediately notify the
patient's next of kin, patient's representative, and physician.
The nursing home shall secure emergency nedical treatnent for the

patient when the patient's physician is not available. A nursing
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home shall take all reasonable neasures to ensure the confort of
a patient in the term nal stages of an illnness.

Sec. 3285. (1) If a nursing hone proposes to discontinue
operation, the licensee shall notify the departnent and the
department of human services of the inpending discontinuance of
operation. The licensee shall notify the patient and the
patient's next of kin, patient's representative, and the party
executing the contract under section 3266 of the proposed date of
t he di sconti nuance. The notice shall be sufficient to nmake
sui tabl e arrangenents for the transfer and care of the patient.

(2) The notices required by this section shall be given not
| ess than 30 days before the di scontinuance.

(3) The licensee and the departnent of human services shal
be responsible for securing a suitable relocation of a patient
who does not have a relative or legal representative to assist in
his or her relocation before the discontinuance of operation. The
i censee and the departnent of human services shall keep the
departnent infornmed of their efforts and activities in carrying
out this responsibility. The departnment of human services shal
make available to the Iicensee and the departnent assistance
necessary to assure the effectiveness of efforts to secure a
sui tabl e rel ocati on.

Sec. 3286. In the case of an energency closing of a nursing
hone, or when it is determ ned by the departnent that a nursing
hone is suddenly no | onger able to provi de adequate patient care,
t he departnment shall do both of the foll ow ng:

(a) Assure that the departnent of human services has been
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notified to nmake arrangenents for the orderly and safe di scharge
and transfer of the patients to another facility.

(b) Place a representative of the departnent in a facility
on a daily basis to do each of the follow ng:

(i) Monitor the discharge of patients to other facilities or
| ocati ons.

(ii)) Ensure that the rights of patients are protected.

(iii) Discuss the discharge and relocation with each pati ent
and next of kin or |egal guardian, person, or agency responsible
for the patient's placenent, maintenance, and care in the
facility. The content of the explanation and di scussion shall be
summarized in witing and shall be nmade a part of the patient's
clinical record.

Sec. 3287. The departnment may consult and work with the
M chigan public health institute created under section 2611 of
the public health code in performng the departnent's regul atory
and disciplinary duties under this article. The departnent may
al so contract with the Mchigan public health institute for the
performance of specific functions required or authorized by this
article, if determ ned necessary by the director of the
depart nment.

Sec. 3291. A licensee shall not use false or m sl eading
information in the advertising of a nursing home or its nane.

Sec. 3292. (1) An owner, admnistrator, enployee, or
representative of a nursing home shall not pay, or offer to pay,
a conmm ssion, bonus, fee, or gratuity to a physician, surgeon,

organi zati on, agency, or other person for the referral of a
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patient to a nursing hone.

(2) A person shall not offer or give a conm ssion, bonus,
fee, or gratuity to an owner, adm nistrator, enployee, or
representative of a nursing home in return for the purchase of a
drug, biological, or any other ancillary services provided for a
patient of a nursing hone.

(3) An owner, admnistrator, enployee, or representative of
a nursing hone shall not accept a comm ssion, bonus, fee, or
gratuity in return for the purchase of a drug, biological, or any
other ancillary services provided for a patient of a nursing
hore.

(4) A person who violates this section is guilty of a fel ony
puni shabl e by inprisonment for not nore than 4 years or a fine of
not nore than $30, 000. 00, or both.

Sec. 3295. (1) The departnment, in consultation and with the
advi ce of the M chigan board of nursing and appropriate consumner
and prof essional organizations, shall develop by rule m ninum
criteria for the education and training for unlicensed nursing
personnel in long-termcare facilities designated in this part.

(2) This section shall not be construed to be a prerequisite
for enmpl oynent of unlicensed nursing personnel in a nursing hone.

(3) During the annual licensing inspection, the departnent
shal |, and during other inspections the departnent may, conduct
random conpet ency exam nati ons to determ ne whet her the
requirenments of this section are being net. The departnent shal
pronmul gate rules to adm nister this subsection

Sec. 3296. The nursing home adm nistrator and |icensee shal
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be responsible for insuring that all |icensed personnel enployed
by the nursing home are properly |icensed.

Sec. 3299a. (1) A person who believes that this part, a rule
promul gated under this part, or a federal certification
regul ati on applying to a nursing hone may have been viol ated may
request an investigation of a nursing hone. The person nmay submt
the request for investigation to the departnent as a witten
conpl aint, or the departnment shall assist a person in reducing an
oral request nade under subsection (2) to a witten conplaint as
provided in subsection (2). A person filing a conplaint under
this subsection may file the conplaint on a nodel standardized
conmpl ai nt form devel oped and di stributed by the departnent under
section 3139(3) or file the conplaint as provided by the
department on the internet.

(2) The departnent shall provide a toll-free tel ephone
consuner conplaint line. The conplaint |ine shall be accessible
24 hours per day and nonitored at a level to ensure that each
priority conplaint is identified and that a response is initiated
to each priority conplaint within 24 hours after its receipt. The
departnment shall establish a systemfor the conplaint |ine that
includes at least all of the follow ng:

(a) An intake formthat serves as a witten conplaint for
pur poses of subsections (1) and (5).

(b) The forwarding of an intake formto an investigator not
| ater than the next business day after the conplaint is
identified as a priority conplaint.

(c) Except for an anonynous conplaint, the forwarding of a
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copy of the conpleted intake formto the conpl ai nant not |ater
than 5 business days after it is conpleted.

(3) The substance of a conplaint filed under subsection (1)
or (2) shall be provided to the |licensee no earlier than at the
comrencenment of the on-site inspection of the nursing hone that
takes place in response to the conplaint.

(4) A conmplaint filed under subsection (1) or (2), a copy of
the conplaint, or a record published, rel eased, or otherw se
di scl osed to the nursing home shall not disclose the nane of the
conpl ai nant or a patient naned in the conplaint unless the
conpl ai nant or patient consents in witing to the disclosure or
the investigation results in an adm nistrative hearing or a
judicial proceeding, or unless disclosure is considered essentia
to the investigation by the departnent. |If the departnent
consi ders di sclosure essential to the investigation, the
departnent shall give the conplainant the opportunity to w thdraw
t he conpl ai nt before disclosure.

(5) Upon receipt of a conplaint under subsection (1) or (2),
the departnent shall determ ne, based on the allegations
presented, whether this part, a rule promul gated under this part,
or a federal certification regulation for nursing hones has been
is, or is in danger of being violated. Subject to subsection (2),
the departnent shall investigate the conplaint according to the
urgency determ ned by the departnment. The initiation of a
conmpl ai nt i nvestigation shall comence within 15 days after
receipt of the witten conplaint by the departnent.

(6) If, at any tinme, the departnment determnes that this
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part, a rule pronul gated under this part, or a federal
certification regulation for nursing homes has been viol ated, the
departnent shall list the violation and the provisions violated
on the state and federal |icensure and certification forms for
nursi ng hones. The departnent shall consider the violations, as
evi denced by a witten explanation, when it nmakes a |icensure and
certification decision or reconmendati on.

(7) I'n all cases, the departnent shall informthe
conmpl ai nant of its findings unless otherw se indicated by the
conpl ai nant. Subject to subsection (2), within 30 days after
recei pt of the conplaint, the department shall provide the
conpl ai nant a copy, if any, of the witten determ nation, the
correction notice, the warning notice, and the state |licensure or
federal certification form or both, on which the violation is
listed, or a status report indicating when these docunents may be
expected. The departnent shall include in the final report a copy
of the original conplaint. The conpl ai nant may request additiona
copi es of the docunents described in this subsection and upon
recei pt shall reinburse the departnent for the copies in
accordance with established policies and procedures.

(8) The departnent shall nake a witten determ nation,
correction notice, or warning notice concerning a conpl ai nt
avail abl e for public inspection, but the departnment shall not
di scl ose the nanme of the conplainant or patient wthout the
conpl ainant's or patient's consent.

(9) The department shall report a violation discovered as a

result of the conplaint investigation procedure to persons
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adm ni stering sections 3299c to 3299e. The departnent shal
assess a penalty for a violation, as prescribed by this article.

(10) A conplainant who is dissatisfied with the
determi nation or investigation by the departnent may request a
hearing. A conplainant shall submt a request for a hearing in
witing to the director within 30 days after the mailing of the
departnent's findings as described in subsection (7). The
departnment shall send notice of the time and place of the hearing
to the conpl ai nant and the nursing hone.

(11) As used in this section, "priority conplaint” nmeans a
conmpl aint alleging an existing situation that involves physical,
mental, or enotional abuse, mstreatnent, or harnful neglect of a
resident that requires imedi ate corrective action to prevent
serious injury, serious harm serious inpairnent, or death of a
resident while receiving care in a facility.

Sec. 3299b. (1) If, upon investigation, the departnent finds
that a licensee is not in conpliance with this part, a rule
promul gated under this part, or a federal |law or regulation
governi ng nursing honme certification under title XVIIl or XX,
whi ch nonconpliance inpairs the ability of the |icensee to
deliver an acceptable |evel of care and services, or in the case
of a nursing honme closure, the departnment may issue 1 or nore of
the following correction notices to the |icensee:

(a) Suspend the adm ssion or readm ssion of patients to the
nur si ng hone.

(b) Reduce the licensed capacity of the nursing hone.

(c) Selectively transfer patients whose care needs are not
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bei ng net by the |icensee.

(d) Initiate action to place the honme in receivership as
prescribed in section 3251

(e) Require appointnent at the nursing honme's expense of a
department approved tenporary adm ni strative advisor or a
tenporary clinical advisor, or both, with authority and duties
specified by the departnment to assist the nursing hone managenent
and staff to achi eve sustai ned conpliance with required operating
st andar ds.

(f) Require appointnent at the nursing honme's expense of a
depart ment approved tenporary nmanager with authority and duties
specified by the departnment to oversee the nursing hone's
achi evenent of sustained conpliance with required operating
standards or to oversee the orderly closure of the nursing home.

(g) Issue a correction notice to the licensee and the
departnent describing the violation and the statute or rule
viol ated and specifying the corrective action to be taken and the
period of time in which the corrective action is to be conpl et ed.
Upon issuance, the director shall cause to be published in a
daily newspaper of general circulation in an area in which the
nursing honme is | ocated notice of the action taken and the
listing of conditions upon which the director's action is
pr edi cat ed.

(2) Wthin 72 hours after receipt of a notice issued under
subsection (1), the licensee shall be given an opportunity for a
hearing on the matter. The director's notice shall continue in

ef fect during the pendency of the hearing and any subsequent
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court proceedi ngs. The hearing shall be conducted in conpliance
with the adm nistrative procedures act of 1969.

(3) Alicensee who believes that a correction notice has
been conplied with may request a verification of conpliance from
the departnment. Not l|later than 72 hours after the |icensee nakes
the request, the departnent shall investigate to determ ne
whet her the |icensee has taken the corrective action prescribed
in the notice under subsection (1)(g). If the departnment finds
that the |icensee has taken the corrective action and that the
conditions giving rise to the notice have been alleviated, the
departnment nmay cease taking further action against the |icensee
or may take other action that the director considers appropriate.

(4) The department shall report annually to the house and
senate standing comrittees on senior issues on the nunber of
times the departnent appointed a tenporary adm nistrative
advi sor, tenporary clinical advisor, and tenporary manager as
descri bed in subsection (1)(e) or (f). The report shall include
whet her the nursing hone closed or remai ned open. The departnment
may include this report with other reports made to fulfil
| egi sl ative reporting requirenents.

(5) If the departnent determ nes that a nursing hone's
pati ents can be saf eguarded and provided with a safe environnent,
t he departnment shall nake its decisions concerning the nursing
hone's future operation based on a presunption in favor of
keepi ng the nursing home open.

Sec. 3299c. (1) A person who violates 1 of the follow ng

sections is guilty of a m sdenmeanor punishable by inprisonnment
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for not nore than 1 year or a fine of not |ess than $1, 000.00 or
nore than $10, 000. 00, or both:

(a) Section 3211.

(b) Section 3212.

(c) Section 3263(5).

(d) Section 3265a(1) or (2).

(e) Section 3271(1) or (6).

(f) Section 3291.

(2) A person who violates section 3265a(1) or (2) is liable
to an applicant or patient in a civil action for treble the
amount of actual danages or $1, 000. 00, whichever is greater,
together with costs and reasonabl e attorney fees.

(3) For the purpose of conputing adm nistrative penalties
under this section, the nunber of patients per day is based on
the average nunber of patients in the nursing home during the 30
days i mmedi ately preceding the discovery of the violation.

(4) If the departnment finds a violation of section 3145 as
to a particular nursing hone patient, the departnment shall issue
an order requiring the nursing hone to pay to the patient $100. 00
or to reinburse the patient for costs incurred or injuries
sustained as a result of the violation, whichever is greater. The
departnent also shall assess the nursing home an adm nistrative
penalty that is the | esser of the foll ow ng:

(a) Not nore than $1, 500. 00.

(b) $15.00 per patient bed.

(5) The department shall promulgate rules for a quality of

care allowance fornula that is consistent with the
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recommendati ons of the fiscal incentives subconmttee to the
conmi ttee on nursing home reinbursenent established pursuant to
1975 PA 241, as described in the Novenber 24, 1975 interim
report, in the Decenber 3, 1975 final report, and in the Novenber
24, 1976 report of the conmittee recommendi ng appropriate changes
in the procedures utilized.

(6) The departnent shall not assess an administrative
penal ty under subsection (4) for a violation of this part for
whi ch a nursing hone's reinbursenment is withheld under subsection
(5).

Sec. 3299d. A civil penalty assessed under this part shal
be collected by the department. |If the person or nursing home
agai nst whoma civil penalty has been assessed does not conply
with a witten demand for paynment within 30 days, the departnment
shall issue an order to do 1 of the foll ow ng:

(a) Direct the departnent of treasury to deduct the anmount
of the civil penalty fromanounts otherwi se due fromthe state to
the nursing hone and remt that anmount to the departnent.

(b) Add the anpbunt of the civil penalty to the nursing
hone's licensing fee. If the licensee refuses to nake the paynent
at the tinme of application for renewal of its license, the
i cense shall not be renewed.

(c) Bring an action in circuit court to recover the anmount
of the civil penalty.

Sec. 3299e. (1) The penalties prescribed by this part or a
rul e pronul gated under this part are cunul ative and not

excl usive. Neither the departnent nor any other party is limted
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to the remedies in this part.

(2) The renedi es provided under section 3107 and sections
3299a to 3299d are independent and cumul ative. Except as provided
in section 3299c¢(5), the use of 1 renmedy by a person shall not be
consi dered a bar to the use of other renedies by that person or
to the use of any renedy by anot her person.

PART 33
HOVES FOR THE AGED

Sec. 3301. Article | contains general definitions and
princi ples of construction applicable to all articles in this
act, and part 31 contains definitions applicable to this part.

Sec. 3307. This part does not authorize the nedica
supervision, regulation, or control of the renmedial care or
treatment of residents in a hone for the aged operated for the
adherents of a bona fide church or religious denom nati on who
rely on treatnment by prayer or spiritual neans only in accordance
with the creed or tenets of that church or denom nation. The
resi dents, personnel, or enployees, other than food handl ers, of
the hone are not required to submt to a nedical or physica
exam nati on.

Sec. 3311. (1) A home for the aged shall be |icensed under
this article.

(2) "Hone for the aged" or a simlar termor abbreviation
shall not be used to describe or refer to a long-termcare
facility unless the long-termcare facility is licensed as a hone
for the aged by the departnent under this article.

(3) Except as otherw se provided in this subsection, a hone
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for the aged shall not admt an individual under 60 years of age.
Upon the request of a home for the aged and subject to subsection
(4), the director shall waive the age limtation inposed by this
subsection if the individual, the individual's guardian or other

| egal representative, if appointed, and the owner, operator, and
governi ng body of the hone for the aged, upon consultation with
the individual's physician, agree on each of the foll ow ng:

(a) The home for the aged is capable of neeting all of the
i ndi vi dual ' s nedical, social, and other needs as determ ned in
the individual's plan of service.

(b) The individual will be conpatible with the other
residents of that home for the aged.

(c) The placenent in that home for the aged is in the best
interests of the individual.

(4) The owner, operator, and governing body of the hone for
the aged shall submt, with its request for a waiver,
docunentation to the director that supports each of the points of
agreenent necessary under subsection (3). Wthin 5 days after
recei pt of the information required under this subsection, the
director shall determne if that docunentation collectively
substanti ates each of the points of agreenent necessary under
subsection (3) and approve or deny the waiver. |If denied, the
director shall send a witten notice of the denial and the
reasons for denial to the requesting party.

Sec. 3313. (1) The owner, operator, and governing body of a
hone for the aged are responsible for all phases of the operation

of the hone and shall assure that the hone naintains an organi zed
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programto provide room and board, protection, supervision,
assi stance, and supervi sed personal care for its residents.

(2) The owner, operator, and governing body shall assure the
availability of energency nedical care required by a resident.

Sec. 3321. (1) Before issuance of a |icense under this
article, the owner, operator, or governing body of the applicant
shall give a bond with a surety approved by the departnent. The
bond shall insure the departnment for the benefit of the
residents. The bond shall be conditioned to require the applicant
to do all of the follow ng:

(a) Hold separately and in trust all resident funds
deposited with the applicant.

(b) Adm nister the funds on behalf of a resident in the
manner directed by the depositor.

(c) Render a true and conplete account to the resident, the
depositor, and the departnment when requested.

(d) Account, on term nation of the deposit, for all funds
recei ved, expended, and hel d on hand.

(2) The bond shall be in an anbunt equal to not |ess than 1-
1/4 times the average bal ance of resident funds held during the
prior year. The department may require an additional bond or
permt filing of a bond in a |ower anmount, if the departnent
determines that a change in the average bal ance has occurred or
may occur. An applicant for a new license shall file a bond in an
amount which the departnent estimates as 1-1/4 tinmes the average
amount of funds which the applicant, upon issuance of the

license, is likely to hold during the first year of operation.
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Sec. 3325. If a resident of a hone for the aged is receiving
care in the facility in addition to the room board, and
supervi sed personal care specified in section 3101(1)(c), as
determ ned by a physician, the departnment shall not order the
removal of the resident fromthe honme for the aged if both of the
following conditions are net:

(a) The resident, the resident's famly, the resident's
physi ci an, and the owner, operator, and governing body of the
hone for the aged consent to the resident's continued stay in the
hone for the aged.

(b) The owner, operator, and governing body of the home for
the aged commt to assuring that the resident receives the
necessary additional services.

Sec. 3331. A licensee of a hone for the aged operated for
profit is considered to be the consuner, and not the retailer, of
tangi bl e personal property purchased and used or consuned in
operation of the hone.

Sec. 3332. A hone for the aged shall offer each resident, or
shal | provide each resident with information and assi stance in
obt ai ni ng, an annual vaccination against influenza in accordance
with the nost recent recommendations of the advisory conmittee on
I mmuni zation practices of the federal centers for disease contro
and prevention, as approved by the departnent.

Sec. 3333. (1) A home for the aged licensed under this
article shall adopt a policy regulating the snoking of tobacco on
the hone for the aged prem ses.

(2) A honme for the aged policy governing snoking shall at a
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m ni mum provi de that:

(a) Upon adm ssion each resident or person responsible for
the resident's adm ssion shall be asked if there is a preference
for placement with snokers or nonsnokers.

(b) Snmoking by residents shall be restricted to private
roons, roons shared with other snokers only, or other designated
snoki ng ar eas.

(c) Visitors shall not be permtted to snoke in roons or
war ds occupi ed by residents who do not snoke.

(d) Visitors shall be permtted to snoke only in designated
ar eas.

(e) Staff shall be permitted to snoke in designated areas
only.

(f) Staff shall not be permtted to snoke in residents
roons or while performng their duties in the presence of
resi dents.

(g) Eating areas shall have sections for snokers and
nonsnokers.

(h) G garettes, cigars, and pipe tobacco shall not be sold
or dispensed within the licensed facility except as provided for
by the owner or governing board.

(1) Asignindicating that snoking is prohibited in the
facility except in designated areas shall be posted at each
entrance to the facility. Each designated snoking area shall be
posted as such by sign.

(3) A honme for the aged licensed under this article shal

retain a copy of the smoking policy which will be available to
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the public upon request.
PART 34
HOSPI CES

Sec. 3401. (1) As used in this part:

(a) "Hone care" nmeans a level of care provided to a patient
that is consistent with the categories "routine home care" or
"continuous home care" described in 42 CFR 418.302(b)(1) and (2).

(b) "Hospice residence" nmeans a facility that neets all of
the foll ow ng:

(1) Provides 24-hour hospice care to 2 or nore patients at a
single | ocation.

(ii)) Either provides inpatient care directly in conpliance
wth this article and with the standards set forth in 42 CFR
418. 100 or provides hone care as described in this article.

(iit) I's owned, operated, and governed by a hospice program
that is licensed under this article and provides aggregate days
of patient care on a biennial basis to not Iess than 51%of its
hospice patients in their own honmes. As used in this
subpar agraph, "honme" does not include a residence established by
a patient in a long-termcare facility |icensed under this
article or a residence established by a patient in an adult
foster care facility licensed under this article.

(c) "Inpatient care" neans a |level of care provided to a
patient that is consistent with the categories "inpatient respite
care day" and "general inpatient care day" described in 42 CFR
418.302(b) (3) and (4).

(2) Article | contains general definitions and principles of
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construction applicable to all articles in this act, and part 31
contains definitions applicable to this part.

Sec. 3411. (1) Except as provided in subsection (5), a
hospi ce or hospice residence shall be licensed as required under
this article.

(2) The term "hospice" shall not be used to describe or
refer to a long-termcare facility unless that program or agency
is licensed as a hospice by the departnment as required under this
article or is exenpted fromlicensure as provided in subsection
(5).

(3) A person shall not represent itself as a hospice
resi dence unless that person is licensed as a hospice residence
by the departnment as required under this article.

(4) A hospital, nursing home, hone for the aged, county
medi cal care facility, or any other long-termcare facility that
operates a hospice or hospice residence shall be licensed as a
hospi ce or hospice residence under this article.

(5) A hospice is exenpt fromlicensure under this article if
the hospice neets all of the follow ng requirenents:

(a) Provides services to not nore than 7 patients per nonth
on a yearly average.

(b) Does not charge or receive fees for goods or services
provi ded.

(c) Does not receive third party reinbursenent for goods or
servi ces provided.

(6) If a hospice provides inpatient services that neet the

definition of a hospital, nursing hone, hone for the aged, county
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nmedi cal care facility, hospice residence, or other long-termcare
facility or health facility or agency, the hospice or hospice
resi dence shall obtain a separate |license as required under this
article for that hospital, nursing hone, home for the aged,
county nedical care facility, hospice residence, or other |ong-
termcare facility or health facility or agency.

(7) This part does not restrict an activity of a long-term
care facility or health facility or agency if the activity is
permtted under the license held by that |ong-termcare facility
or that health facility or agency.

(8) If separate licensure is required under this section
the departnent may conduct inspections and issue the required
i censes concurrently.

(9) As used in this section:

(a) "Health facility or agency" neans that term as defined
under section 20106 of the public health code.

(b) "Hospital" neans that term as defined under section
20106 of the public health code and |icensed under part 215 of
the public health code.

Sec. 3413. (1) The owner, operator, and governing body of a
hospi ce or hospice residence |icensed under this article:

(a) Are responsible for all phases of the operation of the
hospi ce or hospice residence and for the quality of care and
services rendered by the hospice or hospice residence.

(b) Shall cooperate with the departnment in the enforcenent
of this part, and require that the physicians and other personne

working in the hospice or hospice residence and for whom a
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license or registration is required be currently |icensed or
regi stered.

(c) Shall not discrimnate because of race, religion, color,
national origin, or sex, in the operation of the hospice or
hospi ce residence including enploynment, patient adm ssion and
care, and room assi gnnent .

(2) As a condition of licensure as a hospice residence, an
appl i cant shall have been licensed under this article as a
hospice and in conpliance with the standards set forth in 42 CFR
part 418 for not less than the 2 years i medi ately preceding the
date of application for licensure. A hospice residence |licensed
under this article may provide both home care and inpatient care
at the sane | ocation. A hospice residence providing inpatient
care shall conply with the standards in 42 CFR 418. 100.

(3) In addition to the requirenents of subsections (1) and
(2) and section 3415, the owner, operator, and governing body of
a hospice residence that is licensed under this article and that
provides care only at the home care level shall do all of the
fol | ow ng:

(a) Provide 24-hour nursing services for each patient in
accordance with the patient's hospice care plan as required under
42 CFR part 418.

(b) Have an approved plan for infection control that
i ncl udes maki ng provisions for isolating each patient with an
I nfectious di sease.

(c) otain fire safety approval pursuant to section 3109.

(d) Equip each patient roomw th a device approved by the
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departnent for calling the staff nmenber on duty.

(e) Design and equip areas within the hospice residence for
the confort and privacy of each patient and his or her famly
menber s.

(f) Permit patients to receive visitors at any hour
i ncl udi ng young chil dren

(g) Provide individualized neal service plans in accordance
with 42 CFR 418.100(j).

(h) Provide appropriate nmethods and procedures for the
storage, dispensing, and adm ni stering of drugs and biol ogicals
pursuant to 42 CFR 418. 100(k).

Sec. 3415. (1) A hospice or a hospice residence shal
provi de a program of planned and conti nuous hospice care, the
nmedi cal conponents of which shall be under the direction of a
physi ci an.

(2) Hospice care shall consist of a coordinated set of
services rendered at home or in hospice residence or other
institutional settings on a continuous basis for individuals
suffering froma di sease or condition with a term nal prognosis.
The coordi nation of services shall assure that the transfer of a
patient from1 setting to another will be acconplished with a
m ni mum di sruption and di scontinuity of care. Hospice services
shal | address the physical, psychological, social, and spiritua
needs of the individual and shall be designed to neet the rel ated
needs of the individual's famly through the periods of illness
and bereavenment. These hospice services shall be provided through

a coordinated interdisciplinary teamthat may al so incl ude
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servi ces provided by trained vol unteers.

Sec. 3417. An individual shall not be admtted to or
retained for care by a hospice or a hospice residence unless the
individual is suffering froma disease or condition with a
term nal prognosis. An individual shall be considered to have a
di sease or condition with a termnal prognosis if, in the opinion
of a physician, the individual's death is anticipated within 6
nonths after the date of adm ssion to the hospice or hospice
residence. |If a person lives beyond a 6-nonth or |ess prognosis,
the person is not disqualified fromreceiving continued hospice
care.

Sec. 3419. (1) The departnment may submt for a public
heari ng proposed rul es necessary to inplenent and adm nister this
part.

(2) The rul es pronul gated pursuant to subsection (1) shal
not establish standards related to the credentials of an
i ndi vi dual providing care in a hospice program whether as an
enpl oyee of a programor volunteer in a program unless, with
respect to the type of care the individual would provide in the
hospi ce program a license or other credential is required by |aw
for an individual providing that care.

Sec. 3420. Notwi thstandi ng any ot her provision of this act,
all hospices shall be exenpt fromlicense fees and certificate of
need fees for 3 years after the first hospice is |icensed under
this article.

PART 35
ADULT FOSTER CARE FACI LI TI ES
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Sec. 3501. (1) For the purposes of this part, the wrds and
phrases defined in sections 3503 to 3507 have the neani ngs
ascribed to themin those sections.

(2) In addition, article | contains general definitions and
principles of construction applicable to all articles in this
act .

Sec. 3503. (1) "Adult" means:

(a) A person 18 years of age or ol der

(b) A person who is placed in an adult foster care famly
hone or an adult foster care small group honme pursuant to section
5(6) or (8) of 1973 PA 116, MCL 722.115.

(2) "Adult foster care canp" or "adult canmp" nmeans an adult
foster care facility with the approved capacity to receive nore
than 4 adults to be provided foster care. An adult foster care
canp is a facility located in a natural or rural environnent.

(3) "Adult foster care congregate facility" neans an adult
foster care facility with the approved capacity to receive nore
than 20 adults to be provided with foster care.

(4) "Adult foster care facility" means a governnmental or
nongover nment al establishnent that provides foster care to
adults. Subject to section 3526a(1l), adult foster care facility
includes facilities and foster care famly hones for adults who
are aged, nentally ill, developnmentally disabled, or physically
di sabl ed who require supervision on an ongoi ng basis but who do
not require continuous nursing care. Adult foster care facility
does not include any of the follow ng:

(a) A nursing honme |icensed under part 32 of this act.
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(b) A home for the aged licensed under part 33 of this act.

(c) A hospital licensed under article 17 of the public
heal t h code.

(d) A hospital for the nentally ill or a facility for the
devel opnental | y di sabl ed operated by the department of comunity
heal th under the nental health code, 1974 PA 258, MCL 330.1001 to
330. 2106.

(e) Acounty infirmary operated by a county departnent of
soci al services or famly independence agency under section 55 of
the social welfare act, 1939 PA 280, MCL 400. 55.

(f) Achild caring institution, children's canp, foster
famly home, or foster famly group hone |icensed or approved
under 1973 PA 116, MCL 722.111 to 722.128, if the nunber of
resi dents who becone 18 years of age while residing in the
institution, canp, or home does not exceed the follow ng:

(1) Two, if the total nunber of residents is 10 or fewer.

(ii) Three, if the total nunber of residents is not |ess than
11 and not nore than 14.

(iit) Four, if the total nunber of residents is not |ess than
15 and not nore than 20.

(iv) Five, if the total nunmber of residents is 21 or nore.

(g) Afoster famly honme |icensed or approved under 1973 PA
116, MCL 722.111 to 722.128, that has a person who is 18 years of
age or older placed in the foster famly home under section 5(7)
of 1973 PA 116, MCL 722.115.

(h) An establishment commonly described as an al cohol or a

substance abuse rehabilitation center, a residential facility for
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persons released fromor assigned to adult correctiona
institutions, a maternity home, or a hotel or room ng house that
does not provide or offer to provide foster care.

(1) Afacility created by 1885 PA 152, MCL 36.1 to 36.12.

(5) "Adult foster care fam |y honme" neans a private
residence with the approved capacity to receive 6 or fewer adults
to be provided with foster care for 5 or nore days a week and for
2 or nore consecutive weeks. The adult foster care famly hone
i censee shall be a nmenmber of the household and an occupant of
t he residence.

(6) "Adult foster care |arge group hone" neans an adult
foster care facility with the approved capacity to receive at
| east 13 but not nore than 20 adults to be provided with foster
care.

(7) "Adult foster care small group home" nmeans an adult
foster care facility with the approved capacity to receive 12 or
fewer adults to be provided with foster care.

(8) "Aged" neans an adult whose chronol ogical age is 60
years of age or ol der or whose biological age, as determ ned by a
physician, is 60 years of age or ol der.

(9) "Assessnent plan" neans a witten statenment prepared in
cooperation with a responsi ble agency or person that identifies
the specific care and mai ntenance, services, and resident
activities appropriate for each individual resident's physical
and behavi oral needs and wel | -being and the nethods of providing
the care and services taking into account the preferences and

conpet ency of the individual.
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Sec. 3504. (1) "Council™ means the adult foster care
l'i censing advisory council created in section 3508.

(2) "Departnent” neans the departnment of human servi ces.

(3) "Devel opnental disability" neans a disability as defined
in section 500(h) of 1974 PA 258, MCL 330. 1500.

(4) "Director” neans the director of the departnent.

(5) "Do-not-resuscitate order" neans a docunent executed
pursuant to section 3 of the M chigan do-not-resuscitate
procedure act, 1996 PA 193, MCL 333.1051 to 333.1067, directing
that, in the event a resident suffers cessation of both
spont aneous respiration and circul ation, no resuscitation will be
initiated.

(6) "Foster care" neans the provision of supervision,
personal care, and protection in addition to room and board, for
24 hours a day, 5 or nore days a week, and for 2 or nore
consecutive weeks for conpensati on.

Sec. 3505. (1) "Good noral character” neans good noral
character as defined in 1974 PA 381, MCL 338.41 to 338. 47.

(2) "Licensed hospice program neans a health care program
that provides a coordinated set of services rendered at home or
in an outpatient or institutional setting for individuals
suffering froma di sease or condition with a term nal prognosis
and that is licensed under part 34.

(3) "Licensee" neans the agency, association, corporation,
organi zati on, person, or departnment or agency of the state,
county, city, or other political subdivision, that has been

issued a license to operate an adult foster care facility.
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(4) "Mental illness" neans a substantial disorder of thought
or nood that significantly inpairs judgnment, behavior, capacity
to recognize reality, or ability to cope with the ordinary
demands of life.

(5) "New construction"” neans a newy constructed facility or
a facility that has been conpletely renovated for use as an adult
foster care facility.

Sec. 3506. (1) "Personal care" nmeans personal assistance
provided by a |icensee or an agent or enployee of a licensee to a
resi dent who requires assistance with dressing, personal hygiene,
groom ng, maintenance of a nedication schedule as directed and
supervi sed by the resident's physician, or the devel opnent of
those personal and social skills required to live in the |east
restrictive environnent.

(2) "Physical disability" neans a determ nabl e physica
characteristic of an individual that may result from di sease,
injury, congenital condition of birth, or functional disorder.

(3) "Physical plant" neans the structure in which a facility
is located and all physical appurtenances to the facility.

(4) "Protection", subject to section 3526a(2), neans the
continual responsibility of the licensee to take reasonabl e
action to insure the health, safety, and well-being of a
resident, including protection from physical harm humliation,
intimdation, and social, noral, financial, and personal
exploitation while on the prem ses, while under the supervision
of the licensee or an agent or enployee of the |licensee, or when

the resident's assessnent plan states that the resident needs
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conti nuous supervi si on.

(5) "Provisional |license" neans a license issued to a
facility that has previously been |icensed under this act or an
act repealed by this act but is tenporarily unable to conformto
the requirenments of a regular |icense prescribed in this act or
rul es pronul gated under this act.

(6) "Quality of care" neans the foster care of residents of
a facility and other simlar itens not related to the physical
pl ant that address thenselves to the general physical and nental
heal th, welfare, and well-being of residents.

Sec. 3507. (1) "Regular license" neans a license issued to
an adult foster care facility which is in conpliance with this
act and the rul es pronul gated under this act.

(2) "Rel ated" neans any of the follow ng rel ationshi ps by
marriage, blood, or adoption: spouse, child, parent, brother
si ster, grandparent, aunt, uncle, stepparent, stepbrother,
st epsi ster, or cousin.

(3) "Short-term operation” nmeans an adult foster care
facility which operates for a period of tine |less than 6 nonths
within a cal endar year.

(4) "Special license" neans a license issued for the
duration of the operation of an adult foster care facility if the
licensee is a short-term operation

(5) "Specialized progrant neans a program of services or
treatment provided in an adult foster care facility licensed
under this act that is designed to neet the uni que progranmatic

needs of the residents of that hone as set forth in the
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assessnment plan for each resident and for which the facility
recei ves speci al conpensation

(6) "Special conpensation” neans paynent to an adult foster
care facility to ensure the provision of a specialized programin
addition to the basic paynent for adult foster care. Special
conmpensati on does not include paynent received by the adult
foster care facility directly fromthe nedicaid programfor
personal care services for a resident or paynent received under
the suppl enental security incone programunder title XVl of the
soci al security act, 42 USC 1381 to 1383c.

(7) "Supervision" means gui dance of a resident in the
activities of daily living, including all of the follow ng:

(a) Reminding a resident to maintain his or her nedication
schedul e, as directed by the resident's physician.

(b) Reminding a resident of inportant activities to be
carried out.

(c) Assisting a resident in keeping appointnents.

(d) Being aware of a resident's general whereabouts even
t hough the resident may travel independently about the community.

(8) "Tenporary license" nmeans a license issued to a facility
whi ch has not previously been |icensed pursuant to this act, to
the former adult care facility licensing act, or to fornmer 1972
PA 287.

Sec. 3508. (1) The adult foster care licensing advisory
council is created within the departnent. The council shal
consi st of 11 menbers, appointed by the director. The director

shal | appoint at |east 1 nmenber of the council from appropriate

04998' 05 KAO



© 00 N oo o0~ W N P

N NN N N N NN PR P P P R R P R R R
N~ o o0 A WN P O ©O 0N O O~ WDN P O

126

state and | ocal agencies, private or public organizations, adult
foster care providers, and residents of adult foster care
facilities or their representatives. The nenbers of the adult
foster care |licensing advisory council created under section 8 of
the former adult foster care licensing act, MCL 400.708, shal
serve as the initial nmenbers of the council created in this
section until their successors are appointed or until the
expiration of their respective ternms, whichever occurs first. A
vacancy shall be filled for the remai nder of the unexpired term
in the same manner as origi nal appoi ntnments are made.

(2) The per diem conpensation of the council nmenbers and the
schedul e for reinbursenent of travel and other expenses shall be
pursuant to the conpensation and schedul es established by the
| egi sl ature. The council shall neet not nore than once each
nont h. The council shall advise the departnent on the content of
rul es and their enforcenent.

(3) The busi ness which the council may perform shall be
conducted at a public nmeeting of the council held in conpliance
with the open neetings act, 1976 PA 267, MCL 15.261 to 15.275.
Public notice of the tine, date, and place of the neeting shal
be given in the manner required by the open neetings act, 1976 PA
267, MCL 15.261 to 15.275.

(4) Except as provided in section 3512, a witing prepared,
owned, used, in the possession of, or retained by the council in
the performance of an official function shall be nade avail abl e
to the public in conpliance with the freedom of information act,

1976 PA 442, MCL 15.231 to 15. 246.
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Sec. 3509. (1) The departnent shall adm nister this part and
shall require reports, establish procedures, make inspections,
and conduct investigations pursuant to law to enforce the
requirenments of this part and the rules pronul gated under this
part.

(2) The departnent shall provide advice and technica
assi stance to facilities covered by this part to assist
facilities in neeting the requirenents of this part and the rules
promnul gated under this part. The departnent shall offer
consul tati on, upon request, in devel oping nethods for the
i mprovenent of service. The departnment shall cooperate with other
state departnments and agencies and | ocal units of governnent in
adm ni stering this part.

(3) The departnent shall provide education to the public
regarding the requirenents of this part through the ongoi ng use
of mass nedi a and ot her net hods.

Sec. 3510. (1) The departnent shall promul gate rul es
pursuant to the adm nistrative procedures act of 1969 in the
areas provided under subsection (4).

(2) The state fire safety board created under the fire
prevention code, 1941 PA 207, MCL 29.1 to 29.34, shall pronul gate
rul es providing for adequate fire prevention and safety in an
adult foster care facility licensed or proposed to be |icensed
for nore than 6 adults. The rules shall be pronulgated in
cooperation with the departnment and shall provide for the
protection of the health, safety, and welfare of the adults

residing in a facility. The state fire safety board shal
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promnul gate rules pursuant to the adm nistrative procedures act of
1969. A person may request a variance fromthe application of a
rul e pronmul gated pursuant to this subsection by application to
the state fire marshal. The state fire marshal may nake a
variance upon a finding that the variance does not result in a
hazard to |ife or property. The finding shall be transmtted to
the person requesting the variance and shall be entered into the
records of the departnent of |abor and economic growh. If the
vari ance requested concerns a building, the finding shall also be
transmtted to the governing body of the city, village, or
township in which the building is |located. The entire state fire
safety board shall act as a hearing body in accordance with the
adm ni strative procedures act of 1969 to review and render

deci sions on a rule promul gated pursuant to this subsection or a
ruling of the state fire marshal in the marshal's interpretation
or application of these rules. After a hearing, the state fire
safety board nmay vary the application of a rule or may nodify the
ruling or interpretation of the state fire marshal if the
enforcenent of the ruling or interpretation would do manifest
injustice and would be contrary to the spirit and purpose of the
rules or the public interest. A decision of the state fire safety
board to vary the application of a rule, or to nodify or change a
ruling of the state fire marshal, shall specify in what manner
the variance, nodification, or change is made, the conditions
upon which it is made, and the reasons for the variance,
nodi fi cati on, or change.

(3) The departnment of community health shall pronul gate
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rules for the certification of specialized prograns offered in an
adult foster care facility to a nentally ill or devel opnentally
di sabl ed resident. The rules shall include provision for an
appeal of a denial or limtation of the terms of certification to
t he departnent pursuant to chapter 4 of the adm nistrative
procedures act of 1969.

(4) The rules pronul gated by the departnment under this part
shall be restricted to the foll ow ng:

(a) The operation and conduct of adult foster care
facilities.

(b) The character, suitability, training, and qualifications
of applicants and other persons directly responsible for the care
and wel fare of adults served

(c) The general financial ability and conpetence of
applicants to provide necessary care for adults and to maintain
prescribed standards.

(d) The nunber of individuals or staff required to ensure
adequat e supervision and care of the adults served.

(e) The appropriateness, safety, cleanliness, and genera
adequacy of the prem ses, including maintenance of adequate
heal t h standards to provide for the physical confort, care,
protection, and well-being of the adults received and mai nt enance
of adequate fire protection for adult foster care facilities
licensed to receive 6 or fewer adults. Rules pronulgated in the
areas provided by this subdivision shall be promulgated in
cooperation with the state fire safety board.

(f) Provisions for food, clothing, educationa
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opportunities, equipnment, and individual supplies to assure the
heal t hy physical, enotional, and nental devel opment of adults
served.

(g) The type of progranms and services necessary to provide
appropriate care to each resident admtted.

(h) Provisions to safeguard the rights of adults served,

i ncl udi ng cooperation with rights protection systens established
by | aw.

(1) Provisions to prescribe the rights of |icensees.

(j) Maintenance of records pertaining to adm ssion,
progress, health, and discharge of adults. The rul es pronul gated
under this subdivision shall include a nethod by which a |Iicensee
pronptly shall notify the appropriate placenent agency or
responsi bl e agent of any indication that a resident's assessnent
plan is not appropriate for that resident.

(k) Filing of reports with the departnent.

() Transportation safety.

(5) The rules shall be reviewed by the council not |ess than
once every 5 years.

Sec. 3511. (1) The director, the director's agent, or
personnel of another departnent or agency, acting at the request
of the director, may enter upon the prem ses of an applicant or
| i censee at a reasonable tine to nake inspections, as permtted
by applicable aw, to determ ne whether the applicant or |icensee
is conplying with this part and the rules pronul gated under this
part. On-site inspections may be conducted wi thout prior notice

to the adult foster care facility. A health and sanitation
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i nspection of an adult foster care facility shall be conducted
upon the request of the departnment by 1 of the follow ng:

(a) Departnent staff.

(b) The department of comunity health.

(c) Alocal health departnent.

(2) The departnent of community health, the fire marsha
di vi sion of the departnent of |abor and economc growth, or I ocal
authorities, in carrying out this act, may visit an adult foster
care facility nore often than annually to advise in matters
affecting health or fire protection. Inspections shall be nade as
permtted by | aw.

(3) An adult foster care facility shall be inspected for
fire safety by 1 of the follow ng:

(a) Departnment staff, if the facility is |icensed or
proposed to be licensed for 6 or fewer adults. The departnment may
request that a fire safety inspection be conpleted or caused to
be conpleted by the state fire marshal, for a facility |licensed
or proposed to be licensed for 6 or fewer adults, when such an
i nspection would result in the efficient adm nistration of this
part.

(b) The state fire marshal or the designated representative
of the state fire marshal, if the facility is licensed or
proposed to be licensed for nore than 6 adults. The state fire
mar shal shall inspect or cause to be inspected for fire safety an
adult foster care facility licensed or proposed to be |icensed
for 6 or fewer adults upon request by the departnment. The state

fire marshal may contract with the fire marshal of a city having
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a popul ation of not |less than 1,000,000 to inspect adult foster
care facilities licensed or proposed to be licensed for nore than
6 adults if the facility is located within that city. The fire
marshal of a city shall conduct an inspection in conpliance with
procedures established and on forns provided by the state fire
mar shal

(4) Except as provided in subsection (3)(b) and section
3510(2), the inspector shall adm nister and enforce the rules
promul gated by the departnent.

(5) Upon receipt of a request froman adult foster care
facility for certification of a specialized program for
devel opnental |y disabled or nentally ill adults, the departnent
of nmental health shall inspect the facility to determ ne whet her
t he proposed specialized programconforns with the requirements
of applicable law and rules. The department of community health
shal |l provide the departnent with an i nspection report and a
certification, denial of certification, or certification with
limted ternms for the proposed specialized program The
departnent of community health shall reinspect a certified
speci ali zed program not | ess than once biennially and notify the
departnment in the sanme manner as for the initial certification.
In carrying out this subsection, the departnent of conmunity
health may contract with a county comunity nental health board
or any other agency for services.

(6) Inspection reports required by this section shall be
furnished to the departnment and shall be used in the eval uation

for licensing of an adult foster care facility. The departnent
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shal | consider the reports carefully and may nmake speci a
consultations if necessary. The departnment shall be responsible
for the final determ nation of the issuance, denial, or
revocation and the tenporary or provisional nature of a |license
issued to an adult foster care facility. A report of the
departnent's findings shall be furnished to the |icensee or
appl i cant.

(7) The inspection reports required by this section shall be
avail abl e for public inspection during reasonabl e busi ness hours.
Sec. 3512. (1) The departnment may prescribe appropriate
records to be kept and nmaintained regardi ng each adult received

by a licensee and may require reports, upon forns furnished or
approved by the departnent, setting forth facts or circunstances
related to the care of adults received by the |licensee.

(2) The departnent nmay exam ne the books, records, and
reports of a facility. Menbers of the departnent shall be
provi ded reasonable facilities for the thorough exam nati on and
copyi ng of the books, records, and reports of the facility.

(3) The records of the residents of a facility which are
required to be kept by the facility under this act or rules
promul gated under this act shall be confidential and properly
saf eguarded. These materials shall be open only to the inspection
of the director, an agent of the director, another executive
departnent of the state pursuant to a contract between that
departnment and the facility, a party to a contested case
involving the facility, or on the order of a court or tribunal of

conmpetent jurisdiction. The records of a resident of a facility
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which are required to be kept by the facility under this act or
rul es pronul gated under this act shall be open to inspection by
the resident, unless nedically contraindicated, or the guardi an
of a resident.

Sec. 3513. (1) A person, partnership, corporation,
associ ation, or a departnment or agency of the state, county,
city, or other political subdivision shall not establish or
mai ntain an adult foster care facility unless licensed by the
depart nment.

(2) Application for a license shall be nmade on forns
provided and in the manner prescribed by the departnent. The
application shall be acconpanied by the fee prescribed in section
3513a.

(3) Before issuing or renewing a |icense, the departnent
shall investigate the activities and standards of care of the
appl i cant and shall make an on-site evaluation of the facility.
On-site inspections conducted in response to the application may
be conducted wi thout prior notice to the applicant. Subject to
subsections (9), (10), and (11), the departnment shall issue or
renew a license if satisfied as to all of the follow ng:

(a) The financial stability of the facility.

(b) The applicant's conpliance with this part and rul es
promrul gated under this part.

(c) The good noral character of the applicant, or owners,
partners, or directors of the facility, if other than an
i ndi vi dual . Each of these persons shall be not |ess than 18 years

of age.
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(d) The physical and enotional ability of the applicant, and
the person responsible for the daily operation of the facility to
operate an adult foster care facility.

(e) The good noral character of the person responsible for
the daily operations of the facility and all enpl oyees of the
facility. The applicant shall be responsible for assessing the
good noral character of the enpl oyees of the facility. The person
responsi ble for the daily operation of the facility shall be not
| ess than 18 years of age.

(4) The departnent shall require an applicant or a |licensee
to disclose the nanes, addresses, and official positions of al
persons who have an ownership interest in the adult foster care
facility. If the adult foster care facility is located on or in
real estate that is |eased, the applicant or |icensee shal
di scl ose the nanme of the lessor of the real estate and any direct
or indirect interest that the applicant or licensee has in the
| ease ot her than as | essee.

(5) Each license shall state the maxi num nunber of persons
to be received for foster care at 1 tine.

(6) If applicable, a license shall state the type of
speci ali zed program for which certification has been received
fromthe departnent.

(7) Alicense shall be issued to a specific person for a
facility at a specific location, is nontransferable, and remains
the property of the departnent. The prohibition against transfer
of a license to another |ocation does not apply if a licensee's

adult foster care facility or hone is closed as a result of
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em nent domain proceedings, if the facility or home, as
rel ocated, otherw se neets the requirenments of this act and the
rul es pronul gated under this act.

(8) An applicant or licensee proposing a sale of an adult
foster care facility or honme to another owner shall provide the
departnment with advance notice of the proposed sale in witing.
The applicant or |icensee and other parties to the sale shal
arrange to neet with specified departnent representatives and
shal |l obtain before the sale a determnation of the itens of
nonconpliance with applicable I aw and rules that shall be
corrected. The departnment shall notify the respective parties of
the itens of nonconpliance before the change of ownership, shal
indicate that the itens of nonconpliance shall be corrected as a
condition of issuance of a license to the new owner, and shal
notify the prospective purchaser of all licensure requirenents.

(9) The departnent shall not issue a license to or renew the
i cense of a person who has been convicted of a felony under this
part or under chapter XXA of the M chigan penal code, 1931 PA
328, MCL 750. 145mto 750. 145r. The departnent shall not issue a
license to or renew the |license of a person who has been
convi cted of a m sdenmeanor under this act or under chapter XXA of
the M chi gan penal code, 1931 PA 328, MCL 750.145mto 750. 145r,
for a period of 10 years after the conviction.

(10) If the departnment has revoked, suspended, or refused to
renew a person's license for an adult foster care facility
according to section 3522, the departnent may refuse to issue a

license to or renew a |license of that person for a period of 5
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years after the suspension, revocation, or nonrenewal of the
l'i cense.

(11) The departnent may refuse to issue a license to or
renew the license of an applicant if the departnent determ nes
that the applicant has a relationship with a former |icensee
whose |icense under this act has been suspended, revoked, or
nonr enewed under subsection (9) or section 3522 or a convicted
person to whom a license has been deni ed under subsection (9).
This subsection applies for 5 years after the suspension
revocation, or nonrenewal of the former licensee's |icense or the
deni al of the convicted person's |license. For purposes of this
subsection, an applicant has a relationship with a formner
i censee or convicted person if the forner |icensee or convicted
person is involved with the facility in 1 or nore of the
fol |l owi ng ways:

(a) Participates in the admnistration or operation of the
facility.

(b) Has a financial interest in the operation of the
facility.

(c) Provides care to residents of the facility.

(d) Has contact with residents or staff on the prem ses of
the facility.

(e) Is enployed by the facility.

(f) Resides in the facility.

(12) If the departnment determ nes that an unlicensed
facility is an adult foster care facility, the departnent shal

notify the owner or operator of the facility that it is required
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to be licensed under this part. A person receiving the
notification required under this section who does not apply for a
license within 30 days is subject to the penalties described in
subsection (13).

(13) Subject to subsection (12), a person who viol ates
subsection (1) is guilty of a m sdenmeanor puni shable by
i mprisonnment for not nore than 2 years or a fine of not nore than
$50, 000. 00, or both. A person who has been convicted of a
vi ol ati on of subsection (1) who conmmts a second or subsequent
violation is guilty of a felony punishable by inprisonment for
not nore than 5 years or a fine of not nore than $75, 000. 00, or
bot h.

(14) The departnent shall issue an initial or renewal
license not later than 6 nonths after the applicant files a
conpl eted application. Receipt of the application is considered
the date the application is received by any agency or departnment
of this state. If the application is considered i nconplete by the
departnent, the departnent shall notify the applicant in witing
or make notice electronically available within 30 days after
recei pt of the inconplete application, describing the deficiency
and requesting additional information. If the departnent
identifies a deficiency or requires the fulfillnment of a
corrective action plan, the 6-nonth period is tolled until either
of the follow ng occurs:

(a) Upon notification by the departnment of a deficiency,
until the date the requested information is received by the

depart nment.
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(b) Upon notification by the departnment that a corrective
action plan is required, until the date the departnent deterni nes
the requirenments of the corrective action plan have been net.

(15) The determ nation of the conpl eteness of an application
does not operate as an approval of the application for the
i cense and does not confer eligibility of an applicant
determ ned otherwi se ineligible for issuance of a |icense.

(16) If the departnment fails to issue or deny a |license
within the time required by this section, the departnent shal
return the Iicense fee and shall reduce the license fee for the
applicant's next renewal application, if any, by 15% Failure to
issue or deny a license within the tine period required under
this section does not allow the departnent to otherw se del ay
processi ng an application. The conpl eted application shall be
pl aced i n sequence with other conpleted applications received at
that same tine. The departnent shall not discrimnate against an
applicant in the processing of an application based on the fact
that the application fee was refunded or discounted under this
Subsecti on.

(17) If, on a continual basis, inspections perfornmed by a
| ocal health departnent delay the departnent in issuing or
denying licenses under this act within the 6-nonth period, the
departnment nmay use departnment staff to conplete the inspections
instead of the |ocal health departnment causing the del ays.

(18) The director of the departnent shall submt a report by
Decenber 1 of each year to the standing comittees and

appropriations subcommttees of the senate and house of
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representatives concerned with human services issues. The
director shall include all of the following information in the
report concerning the preceding fiscal year

(a) The nunber of initial and renewal applications the
departnment received and conpleted within the 6-nmonth tinme period
descri bed in subsection (14).

(b) The nunber of applications requiring a request for
addi ti onal information.

(c) The nunber of applications rejected.

(d) The nunber of licenses not issued within the 6-nonth
peri od.

(e) The average processing tinme for initial and renewal
i censes granted after the 6-nonth period.

(19) As used in this section, "conpleted application" neans
an application conplete on its face and submtted with any
applicable licensing fees as well as any other information,
records, approval, security, or simlar itemrequired by |aw or
rule froma local unit of governnent, a federal agency, or a
private entity but not from another departnent or agency of this
state. A conpleted application does not include a health
i nspection perforned by a | ocal health departnent.

Sec. 3513a. (1) Application fees for an individual,
partnership, firm corporation, association, governnenta
organi zati on, or nongovernnental organization |icensed or seeking
i censure under this part are as follows:

(a) Application fee for a tenporary |license:
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(i) Family hone $ 65.00
(i) Small group home (1-6) 105. 00
(iii) Small group home (7-12) 135. 00
(iv) Large group home 170. 00
(v) Congregate facility 220. 00
(vi) Canp 40. 00

(b) Application fee for subsequent I|icenses:

(i) Famly hone $ 25.00
(i) Small group hone (1-6) 25.00
(iii) Smal | group hone (7-12) 60. 00
(iv) Large group hone 100. 00
(v) Congregate facility 150. 00
(vi) Canp 25. 00

(2) Fees collected under this part shall be credited to the
general fund of the state to be appropriated by the | egislature
to the department for the enforcenent of this part.

Sec. 3513b. An adult foster care facility |icense issued
under the former adult foster care facility licensing act, 1979
PA 218, MCL 400.701 to 400.737, is a license issued under this
part on the effective date of this act until that license expires
and then the adult foster care facility may renew the |icense
pursuant to this part.

Sec. 3514. (1) Atenporary license shall be issued to an
adult foster care facility for the first 6 nonths of operation if
the adult foster care facility has not previously been |icensed

as an adult foster care facility. At the end of the first 6
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nont hs of operation, the departnent shall issue a regular

i cense, issue a provisional license, or refuse to issue a
license in the manner provided for in section 3522. A tenporary
i cense shall not be renewed.

(2) Before issuing a tenporary |license, the departnent may
require an adult foster care facility to submt to the departnent
an acceptable plan of correction for the adult foster care
facility. The adult foster care facility shall inplenment the plan
of correction within the time limtations of the tenporary
| i cense period.

Sec. 3515. The departnment shall not issue a tenporary
license to an adult foster care congregate facility, except a
facility which is to replace an adult foster care congregate
facility licensed on March 27, 1984 and is a new construction;
satisfies all applicable state construction code requirenments and
the fire safety requirenents prescribed by section 3520; and the
bed capacity does not exceed that of the licensed facility which
it replaces.

Sec. 3516. (1) Unless the city, village, or township
approves a tenporary license, a tenporary license shall not be
granted under this part if the issuance of the |license would
substantially contribute to an excessive concentration of
community residential facilities within a city, village, or
township of this state.

(2) Atenporary license shall not be granted under this part
if the proposed adult foster care facility for nore than 6 adults

has not obtai ned zoni ng approval or obtained a special or
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conditional use permt if required by an ordi nance of the city,
village, or township in which the proposed facility is |ocated.

(3) The departnent shall not issue a tenporary license to an
adult foster care facility which does not conply with section 16a
of 1943 PA 183, MCL 125.216a, section 16a of 1943 PA 184, MCL
125. 286a, and section 3b of 1921 PA 207, MCL 125. 583b.

(4) This section shall not apply to an applicant who has
purchased a facility and the facility, at the time of the
purchase, or for 1 year preceding the application, was |icensed
under this part or an act repealed by this act.

Sec. 3517. (1) A provisional license may be issued to an
adult foster care facility that has previously held a tenporary
or regular license under this part or an act repealed by this
act. A provisional |icense nmay be issued for 6 nonths if an adult
foster care facility is tenporarily unable to conformto the
requirenments of this part for a regular license and may be
renewed not nore than 2 consecutive tinmes as provided in
subsections (2) and (4). The issuance of a provisional |icense
shal | be contingent upon the subm ssion to the departnent of an
acceptabl e plan of correction for the adult foster care facility
within the time limtations of the provisional period.

(2) If the provisional license is issued for deficiencies in
t he physical plant of the adult foster care facility, the
provisional |icense may be renewed for not nore than 2
consecutive 6-nmonth terns for the sane physical plant
defi ci enci es.

(3) If the provisional license is issued for deficiencies in
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the quality of care provided in the adult foster care facility,
the provisional license is not renewable. If the quality of care
deficiencies are corrected and interveni ng deficiencies of any
kind are not incurred, a regular |icense shall be issued.

(4) If a provisional |icense has been issued because of
deficiencies in both the quality of care and the physical plant
of the adult foster care facility, the provisional |icense may be
renewed under subsection (2) if the quality of care deficiencies
have been corrected.

(5) The departnent shall notify the applicant of the reasons
for issuing a provisional |icense and shall designate whether the
deficiencies are physical plant deficiencies or quality of care
defici enci es.

Sec. 3518. (1) A special license may be issued for the
duration of the operation of an adult foster care facility if the
applicant is a short-term operation.

(2) The department nmay promrul gate rules regulating the
i ssuance and duration of special |icenses.

Sec. 3519. (1) Aregular license shall be issued to an adult
foster care facility which is in conmpliance with the requirenents
of this part and rules pronul gated under this part for issuance
of a regular |icense.

(2) Aregular license for all adult foster care facilities
except adult foster care canps is valid for 2 years after the
date of issuance unless revoked as authorized by section 3522 or
nodi fied to a provisional status based on evidence of

nonconpliance with this part or the rules pronul gated under this
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part. The |license shall be renewed biennially on application and
approval .

(3) Aregular license for an adult foster care canp i s
effective for the specific dates of operation not to exceed a 12-
nont h period unless revoked as authorized by section 3522 or
nodi fied to a provisional status based on evidence of
nonconpliance with this part or the rules pronul gated under this
part. The |icense shall be renewed annually on application and
approval .

(4) Any increase beyond 6 in the nunber of persons to be
received for foster care at 1 time in a snmall group home requires
application for a tenporary |license pursuant to sections 3514 and
3516. This subsection applies to facilities that have been
previously |icensed.

Sec. 3520. (1) The departnent shall not issue a tenporary,
provisional, or regular license to an adult foster care facility
whose capacity is nore than 6 adults until the facility receives
a certificate of approval fromthe state fire marshal division of
the departnent of state police after conpliance with fire safety
standards prescribed in rules promulgated by the state fire
safety board pursuant to section 3510(2).

(2) The departnent shall not issue a |license to an adult
foster care facility indicating approval to operate a specialized
program for devel opnentally di sabled adults or nentally il
adults until the facility receives a certificate of approval from
the state departnent of conmunity health as required under

section 3511(5).
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(3) Alicensee or applicant who is denied a certificate of
approval by the state fire marshal division of the departnment of
state police or who is denied or certified with [imtations for a
speci ali zed program by the departnment of comunity heal th may
request a hearing. The hearing shall be conducted by the state
fire safety board or the departnment of community health, as
appl i cabl e, pursuant to chapter 4 of the adm nistrative
procedures act of 1969.

Sec. 3521. (1) Except as provided in subsection (2), an
adult foster care facility |icensed on March 27, 1980 shall be
considered to be in conpliance with the fire safety standards
prescribed in rules pronul gated under this part if the facility
neets the fire safety standards prescribed in rules pronul gated
under the forner adult care facility licensing act, 1979 PA 218,
MCL 400. 701 to 400. 737, or former 1972 PA 287, which were in
effect on March 27, 1980.

(2) This section does not apply to the installation of snoke
and heat detection equi pnment as required by rules promul gated
pursuant to this part.

Sec. 3522. (1) The departnment may deny, suspend, revoke, or
refuse to renew a license, or nodify a regular license to a
provisional license, if the licensee falsifies information on the
application for license or willfully and substantially viol ates
this part, the rules pronul gated under this part, or the terns of
the |icense.

(2) The departnment may suspend, revoke, or nodify a license

of an applicant if the departnment determ nes that the applicant
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has a relationship with a forner |icensee whose |icense under
this part has been suspended, revoked, or nonrenewed under this
section or section 3513(9) or a convicted person to whom a

i cense has been deni ed under section 3513(9). This subsection
applies for 10 years after the suspension, revocation, or
nonrenewal of the former licensee's |icense or the denial of the
convicted person's license. As used in this subsection, an
applicant has a relationship with a forner |icensee or convicted
person if the fornmer |icensee or convicted person is involved
with the facility in 1 or nore of the follow ng ways

(a) Participates in the adm nistration or operation of the
facility.

(b) Has a financial interest in the operation of the
facility.

(c) Provides care to residents of the facility.

(d) Has contact with residents or staff on the prem ses of
the facility.

(e) I's enployed by the facility.

(f) Resides in the facility.

(3) Alicense shall not be denied, suspended, or revoked, a
renewal shall not be refused, and a regular license shall not be
nodified to a provisional |icense unless the departnent gives the
i censee or applicant witten notice of the grounds of the
proposed denial, revocation, refusal to renew, or nodification.
If the licensee or applicant appeals the denial, revocation,
refusal to renew, or nodification by filing a witten appeal with

the director within 30 days after receipt of the witten noti ce,
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the director or the director's designated representative shal
conduct a hearing at which the |licensee or applicant may present
testimony and confront w tnesses. Notice of the hearing shall be
given to the licensee or applicant by personal service or
delivery to the proper address by registered mail not |ess than 2
weeks before the date of the hearing. The decision of the
director shall be made and forwarded to the protesting party by
regi stered mail not nore than 30 days after the hearing. If the
proposed denial, revocation, refusal to renew, or nodification is
not protested within 30 days, the license shall be deni ed,
revoked, refused, or nodifi ed.

(4) If the departnent has revoked, suspended, or refused to
renew a |icense, the fornmer |icensee shall not receive or
maintain in that facility an adult who requires foster care. A
person who violates this subsection is guilty of a felony
puni shabl e by inprisonment for not nore than 5 years or a fine of
not nore than $75, 000. 00, or both.

(5) If the departnent has revoked, suspended, or refused to
renew a |icense, relocation services shall be provided to adults
who were being served by the fornerly licensed facility, upon the
departnent's determ nation that the adult or his or her
designated representative is unable to relocate the adult in
another facility w thout assistance. The relocation services
shal | be provided by the responsi bl e agency, as defined in
adm ni strative rules, or, if the adult has no agency desi gnated
as responsi bl e, by the departnent.

(6) In the case of facilities that are operated under | ease
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with a state departnment or a comunity nental health services
board, the departnent may issue an energency |license for a 90-day
period to avoid relocation of residents follow ng the revocation
suspensi on, or nonrenewal of a license, if all of the follow ng
requi rements are net:

(a) The | eased physical plant is in substantial conpliance
with all Iicensing requirenents.

(b) The applicant for the energency license is a |licensee
who is in conpliance with all applicable regulations under this
part and under contract with a state departnent or a conmunity
nmental health services board to operate the | eased physical plant
tenporarily.

(c) The fornmer |licensee's access to the facility according
to a | ease, sublease, or contract has been lawfully term nated by
the owner or |l essee of the facility.

Sec. 3523. (1) The legislative body of a city, village, or
township in which an adult foster care facility is |located may
file a complaint with the departnent to have the facility's
| i cense denied or revoked pursuant to the procedures prescribed
in this part and the rules promul gated under this part. The
conmpl ai nt shall specify those provisions of this part or the
rul es pronul gated under this part with which the facility is not
in conpliance.

(2) The departnent shall resolve the issues of a conpl aint
filed pursuant to subsection (1) within 45 days after receipt of
the conplaint. Notice of the resolution of the issues shall be

mai l ed by registered mail to the conpl ai nant and the |icensee.
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Failure of the departnent to resolve the issues of the conpl aint
within 45 days after receipt of the conplaint shall serve as a
deci sion by the departnent to deny or revoke the facility's
license, and the licensee shall be notified pursuant to section
3522.

(3) If the decision to deny or revoke the |license or the
resolution of the issues is protested by witten objection of the
conmpl ai nant or |icensee to the departnment within 30 days after
the denial or revocation of the license or the receipt of the
notice pertaining to the denial or revocation, the director or
the director's designated representative shall conduct a hearing
pursuant to chapter 4 of the adm nistrative procedures act of
1969. The decision of the director shall be mailed by registered
mail to the conplainant and the licensee. If the resolution of
the issues by the director is not protested within 30 days after
recei pt of the notice of the resolution, the resolution by the
director is final. The departnent may issue a |license pending the
resolution of the matter.

Sec. 3524. (1) A person who believes that this part or a
rul e pronul gated under this part nmay have been viol ated may
request an investigation of an adult foster care facility. The
request shall be submtted to the departnment in witing, or the
department shall assist the person in reducing an oral conplaint
to witing wwthin 7 days after the oral request is nade.

(2) The substance of the conplaint shall be provided to the
i censee not earlier than at the commencenent of the on-site

inspection of the adult foster care facility which takes pl ace
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pursuant to the conpl aint.

(3) The conplaint, a copy of the conplaint, or a record
publ i shed, rel eased, or otherw se disclosed to the adult foster
care facility shall not disclose the nane of the conpl ai nant or
an adult resident naned in the conplaint unless the conpl ai nant
or an adult resident consents in witing to the disclosure or the
investigation results in an adm nistrative hearing or a judicial
proceedi ng, or unless disclosure is considered essential to the
i nvestigation by the departnent. If disclosure is considered
essential to the investigation, the conplainant shall be given
the opportunity to withdraw t he conpl ai nt before disclosure.

(4) Upon receipt of a conplaint, the departnent shal
determ ne, based on the allegations presented, whether this part
or a rule pronul gated under this part has been, is, or is in
danger of being violated. The departnent shall investigate the
conmpl ai nt according to the urgency determ ned by the departnent.
The initiation of a conplaint investigation shall comence wthin
15 days after receipt of the witten conplaint by the departnent.

(5) The departnent shall informthe conplainant of its
findings. Wthin 30 days after the recei pt of conplaint, the
departnent shall provide the conplainant a copy, if any, of the
witten determ nation or a status report indicating when these
docunents may be expected. The final report shall include a copy
of the original conplaint. The conpl ai nant may request additiona
copi es of the docunents listed in this subsection and shal
rei mburse the departnent for the copies pursuant to established

policies and procedures.
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(6) The department shall informthe |icensee of the
departrment's findings at the sanme tine that the departnent
infornms the conpl ai nant pursuant to subsection (5).

(7) Awitten determ nation concerning a conplaint shall be
avail abl e for public inspection, but the name of the conpl ai nant
or adult resident shall not be disclosed wthout the
conmplainant's or adult resident's consent.

(8) A conplainant who is dissatisfied with the determ nation
or investigation by the departnent may request a hearing. A
request for a hearing shall be submtted in witing to the
director within 30 days after the mailing of the departnment's
findings as described in subsection (5). Notice of the tine and
pl ace of the hearing shall be sent to the conplainant and the
adult foster care facility. A conplainant who is dissatisfied
with the decision of the director may appeal by filing with the
clerk of the court an affidavit setting forth the substance of
t he proceedi ngs before the departnment and the errors of |aw upon
whi ch the person relies, and serving the director with a copy of
the affidavit. The circuit court of the county in which the
conpl ai nant resides shall have jurisdiction to hear and determ ne
the questions of fact or law involved in the appeal.

Sec. 3525. A person aggrieved by the decision of the
director followi ng a hearing under section 3522 or 3523, within
10 days after receipt of decision, may appeal to the circuit
court for the county in which the person resides by filing with
the clerk of the court an affidavit setting forth the substance

of the proceedings before the departnent and the errors of |aw
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upon which the person relies, and serving the director with a
copy of the affidavit. The circuit court shall have jurisdiction
to hear and determ ne the questions of fact or law involved in
the appeal. If the departnment prevails, the circuit court shal
affirmthe decision of the departnent; if the |licensee or
applicant prevails, the circuit court shall set aside the
revocation or order the issuance or renewal of the |icense.

Sec. 3526. (1) An adult foster care facility shall not
utilize a nane or designation which inplies, infers, or |eads the
public to believe that the facility provides nursing care.

(2) An adult foster care facility shall not include inits
nane the nanme of a religious, fraternal, or charitable
corporation, organization, or association unless the corporation,
organi zation, or association is an ower of the facility.

Sec. 3526a. (1) A resident of an adult foster care facility
who is enrolled in a |licensed hospice programis not considered
to require continuous nursing care for purposes of section
3503(4).

(2) Alicensee providing foster care to a resident who is
enrolled in a licensed hospice program and whose assessnent plan
i ncludes a do-not-resuscitate order is considered to be providing
protection to the resident for purposes of section 3506(4) and
the rules pronmul gated under this part if, in the event the
resi dent suffers cessation of both spontaneous respiration and
circulation, the |icensee contacts the |icensed hospice program

Sec. 3526b. (1) An adult foster care | arge group home, an

adult foster care small group honme, or an adult foster care
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congregate facility that represents to the public that it
provides inpatient or residential care or services, or both, to
persons with Al zheiner's di sease or related conditions shal
provide to each prospective patient, resident, or surrogate

deci sion naker a witten description of the services provided by
the hone or facility to patients or residents with Al zheiner's
di sease or related conditions. A witten description shall
include, but not be limted to, all of the follow ng:

(a) The overall philosophy and mi ssion reflecting the needs
of residents with Al zheiner's disease or related conditions.

(b) The process and criteria for placenent in or transfer or
di scharge froma programfor residents with Al zheiner's di sease
or related conditions.

(c) The process used for assessnent and establishment of a
plan of care and its inplenmentation.

(d) Staff training and continui ng education practices.

(e) The physical environment and design features appropriate
to support the function of residents with Al zheinmer's di sease or
rel ated conditions.

(f) The frequency and types of activities for residents with
Al zhei ner's di sease or related conditions.

(g) ldentification of supplenental fees for services
provided to patients or residents with Al zheinmer's di sease or
rel ated conditions.

(2) As used in this section, "represents to the public”
nmeans advertises or markets the facility as providing specialized

Al zheiner's or denentia care services.
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Sec. 3527. (1) A licensee operating an adult foster care
congregate facility shall conspicuously post all of the follow ng
in an area of the facility accessible to residents, enployees,
and visitors:

(a) A current license.

(b) A conmplete copy of the nbst recent inspection report of
the facility received fromthe departnent.

(c) A description, provided by the departnent, of conpl aint
procedures established under this part and the name, address, and
t el ephone nunber of a person authorized by the departnent to
recei ve conpl aints.

(d) A conmplete list of materials available for public
i nspection which the facility is required to retain under
subsection (2).

(2) Alicensee operating an adult foster care congregate
facility shall retain all of the following for public inspection

(a) A conplete copy of each inspection report of the
facility received fromthe departnment during the past 5 years.

(b) A description of the services provided by the facility
and the rates charged for those services and itens for which a
resi dent may be separately charged.

(c) Alist of the name, address, and official position of
each person having an ownership interest in the facility as
required by section 3513(4).

(d) Alist of personnel enployed or retained by the
facility.

Sec. 3529. This part shall not prohibit an adult foster care
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facility fromproviding foster care to a person related to the
i censee or the |licensee's spouse for conpensation or otherw se.
The rel ated person shall be considered in determ ning the nunber
of residents being cared for in the facility if the person is
provided adult foster care services for conpensation

Sec. 3530. The attorney general, on behalf of the
departnent, may seek an injunction against an adult foster care
facility in either of the follow ng cases:

(a) The facility is being operated without a license in
viol ation of section 3513.

(b) Alicensee violates this part or a rule promul gated
under this part and the violation may result in serious harmto
the residents under care.

Sec. 3531. (1) Except as otherw se provided in section 3513
or section 3522, a person, adult foster care facility, agency, or
representative or officer of a corporation, association, or
organi zation who violates this act is guilty of a m sdeneanor
puni shabl e by inprisonment for not nore than 1 year or a fine of
not nore than $1, 000. 00, or both.

(2) A person convicted of a m sdeneanor under this act or
under chapter XXA of the M chigan penal code, 1931 PA 328, MCL
750. 145m to 750. 145r, shall not be involved with an adult foster
care facility for a period of 5 years after the conviction in any
of the follow ng ways:

(a) Participate in the adm nistration or operation of the
facility.

(b) Have a financial interest in the operation of the
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facility.

(c) Provide care to residents of the facility.

(d) Have contact with residents or staff on the prem ses of
the facility.

(e) Be enployed by the facility.

(f) Reside in the facility.

(3) A person convicted of a felony under this part or under
chapter XXA of the M chigan penal code, 1931 PA 328, MCL 750. 145m
to 750. 145r, shall not be involved with an adult foster care
facility in any of the foll ow ng ways:

(a) Participate in the adm nistration or operation of the
facility.

(b) Have a financial interest in the operation of the
facility.

(c) Provide care to residents of the facility.

(d) Have contact with residents or staff on the prem ses of
the facility.

(e) Be enployed by the facility.

(f) Reside in the facility.

Sec. 3531a. (1) In addition to or as an alternative to
i mposing a termof inprisonnment under this part, the court may
sentence the person to performcomunity service as foll ows:

(a) If the person is convicted of a felony, community
service for not nore than 160 days.

(b) If the person is convicted of a m sdenmeanor, comunity
service for not nore than 80 days.

(2) For purposes of this section, comunity service shal
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not include activities involving interaction with or care of
vul nerabl e adul ts.

(3) A person sentenced to performcommunity service under
this section shall not receive conpensation and shall reinburse
the state or appropriate local unit of government for the cost of
supervision incurred by the state or | ocal unit of governnment as
a result of the person's activities in that service.

Sec. 3532. (1) The departnent shall notify the clerk of the
city, village, or township where a proposed adult foster care
facility is to be |located at |east 45 days before the issuance of
a |icense.

(2) The departnent shall notify the clerk of the city,
village, or township of all newly licensed adult foster care
facilities within 30 days after the issuance of a |license.

(3) The departnent shall notify the clerk of the city,
village, or township of the location of all licensed adult foster
care facilities within the boundaries of that city, village, or
township within 30 days after receipt of the request.

Sec. 3533. This part supersedes all |ocal regul ations
appl i cabl e specifically to adult foster care facilities. Local
ordi nances, regul ations, or construction codes regul ating
institutions shall not be applied to adult foster care |arge
group hones, adult foster care small group hones, or adult foster
care famly homes. This section shall not be construed to exenpt
adult foster care facilities fromlocal construction codes which
are applicable to private residences.

Sec. 3534. (1) In addition to the restrictions prescribed in
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sections 13, 22, and 31, and except as otherw se provided in
subsection (2), an adult foster care facility shall not enploy or
i ndependently contract with an individual who regularly has
direct access to or provides direct services to residents of the
adult foster care facility after the effective date of this act
if the individual satisfies 1 or nore of the follow ng:

(a) Has been convicted of a relevant crine described under
42 USC 1320a-7.

(b) Has been convicted of any of the follow ng felonies, an
attenpt or conspiracy to conmt any of those felonies, or any
other state or federal crinme that is simlar to the fel onies
described in this subdivision, other than a felony for a rel evant
crinme described under 42 USC 1320a-7, unless 15 years have | apsed
since the individual conmpleted all of the ternms and conditions of
his or her sentencing, parole, and probation for that conviction
prior to the date of application for enploynent or the date of
t he execution of the independent contract:

(i) Afelony that involves the intent to cause death or
serious inpairnment of a body function, that results in death or
serious inpairnent of a body function, that involves the use of
force or violence, or that involves the threat of the use of
force or violence.

(i) Afelony involving cruelty or torture.

(iit) A felony under chapter XXA of the M chigan penal code,
1931 PA 328, MCL 750.145mto 750. 145r.

(iv) A felony involving crimnal sexual conduct.

(v) A felony involving abuse or negl ect.
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(vi) A felony involving the use of a firearm or dangerous
weapon.

(vii) A felony involving the diversion or adulteration of a
prescription drug or other nedications.

(c) Has been convicted of a felony or an attenpt or
conspiracy to commit a felony, other than a felony for a rel evant
crinme described under 42 USC 1320a-7 or a felony described under
subdi vision (b), unless 10 years have | apsed since the individua
completed all of the terns and conditions of his or her
sentenci ng, parole, and probation for that conviction prior to
the date of application for enploynent or the date of the
execution of the independent contract.

(d) Has been convicted of any of the follow ng m sdeneanors,
ot her than a m sdenmeanor for a relevant crine described under 42
USC 1320a-7, or a state or federal crinme that is substantially
simlar to the m sdeneanors described in this subdivision, within
the 10 years inmmedi ately preceding the date of application for
enpl oynment or the date of the execution of the independent
contract:

(1) A m sdeneanor involving the use of a firearm or dangerous
weapon with the intent to injure, the use of a firearmor
dangerous weapon that results in a personal injury, or a
m sdeneanor involving the use of force or violence or the threat
of the use of force or violence.

(ii)) A m sdeneanor under chapter XXA of the M chigan pena
code, 1931 PA 328, MCL 750.145mto 750. 145r

(1it) A m sdeneanor involving crimnal sexual conduct.
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(iv) A m sdeneanor involving cruelty or torture unless
ot herw se provi ded under subdivision (e).

(v) A m sdeneanor involving abuse or negl ect.

(e) Has been convicted of any of the follow ng m sdeneanors,
ot her than a m sdenmeanor for a relevant crine described under 42
USC 1320a-7, or a state or federal crinme that is substantially
simlar to the m sdeneanors described in this subdivision, within
the 5 years imedi ately preceding the date of application for
enpl oynment or the date of the execution of the independent
contract:

(i) A m sdeneanor involving cruelty if commtted by an
i ndi vidual who is I ess than 16 years of age.

(ii)) A m sdeneanor invol vi ng hone invasion.

(iii) A m sdeneanor invol ving enbezzl enent.

(iv) A m sdeneanor invol ving negligent hom cide.

(v) A m sdeneanor involving |arceny unless otherw se
provi ded under subdivision (g).

(vi) A m sdeneanor of retail fraud in the second degree
unl ess ot herwi se provided under subdivision (Qg).

(vii) Any ot her m sdeneanor involving assault, fraud, theft,
or the possession or delivery of a controlled substance unl ess
ot herwi se provi ded under subdivision (d), (f), or (g).

(f) Has been convicted of any of the foll ow ng m sdemeanors,
ot her than a m sdeneanor for a relevant crime described under 42
USC 1320a-7, or a state or federal crinme that is substantially
simlar to the m sdeneanors described in this subdivision, within

the 3 years immedi ately preceding the date of application for
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enpl oynment or the date of the execution of the independent
contract:

(1) A m sdeneanor for assault if there was no use of a
firearm or dangerous weapon and no intent to commt nurder or
inflict great bodily injury.

(ii)) A m sdeneanor of retail fraud in the third degree unless
ot herwi se provi ded under subdivision (g).

(iii) A m sdeneanor under part 74 of the public health code,
1978 PA 368, MCL 333.7401 to 333.7461, unless otherw se provided
under subdivision (g).

(g) Has been convicted of any of the followi ng m sdeneanors,
ot her than a m sdeneanor for a relevant crime described under 42
USC 1320a-7, or a state or federal crinme that is substantially
simlar to the m sdeneanors described in this subdivision, within
the year immedi ately preceding the date of application for
enpl oynment or the date of the execution of the independent
contract:

(1) A m sdeneanor under part 74 of the public health code,
1978 PA 368, MCL 333. 7401 to 333.7461, if the individual, at the
time of conviction, is under the age of 18.

(ii)) A m sdeneanor for larceny or retail fraud in the second
or third degree if the individual, at the tine of conviction, is
under the age of 16.

(h) I's the subject of an order or disposition under section
16b of chapter | X of the code of crimnal procedure, 1927 PA 175,
MCL 769. 16b

(i) Has been the subject of a substantiated finding of
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negl ect, abuse, or m sappropriation of property by a state or
federal agency pursuant to an investigation conducted in
accordance with 42 USC 1395i -3 or 1396r

(2) Except as otherw se provided in subsection (6), an adult
foster care facility shall not enploy or independently contract
wi th an individual who has direct access to residents after the
effective date of this section until the adult foster care
facility conducts a crimnal history check in conpliance with
subsections (4) and (5). This subsection and subsection (1) do
not apply to an individual who is enployed by or under contract
to an adult foster care facility before the effective date of
this act. Wthin 24 nonths after the effective date of this act,
an individual who is exenpt under this subsection shall provide
the departnment of state police a set of fingerprints and the
departnent of state police shall input those fingerprints into
the automated fingerprint identification system database
est abl i shed under subsection (12). An individual who is exenpt
under this subsection is not limted to working within the adult
foster care facility with which he or she is enployed by or under
i ndependent contract with on the effective date of this act. That
i ndi vidual may transfer to another adult foster care facility
that is under the sane ownership with which he or she was
enpl oyed or under contract. |If that individual w shes to transfer
to an adult foster care facility that is not under the sane
ownership, he or she may do so provided that a crimnal history
check is conducted by the new facility in accordance with

subsection (4). If an individual who is exenpt under this
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subsection is subsequently convicted of a crinme or offense
descri bed under subsection (1)(a) through (g) or found to be the
subj ect of a substantiated finding described under subsection
(1)(i) or an order or disposition described under subsection
(1)(h), or is found to have been convicted of a relevant crine
descri bed under subsection (1)(a), he or she is no |onger exenpt
and shall be term nated from enpl oynent or deni ed enpl oynent.

(3) An individual who applies for enploynent either as an
enpl oyee or as an i ndependent contractor with an adult foster
care facility and has received a good faith offer of enploynent
or independent contract fromthe adult foster care facility shal
give witten consent at the tine of application for the
departnment of state police to conduct an initial crimnal history
check under this section. The individual, at the time of initial
application, shall provide identification acceptable to the
departnent of state police.

(4) Upon receipt of the witten consent and identification
requi red under subsection (3), the adult foster care facility
that has made a good faith offer of enploynment or independent
contract shall nake a request to the departnent of state police
to conduct a crimnal history check on the individual and input
the individual's fingerprints into the automated fi ngerprint
identification system database, and shall make a request to the
rel evant licensing or regulatory departnent to performa check of
all relevant registries established pursuant to federal and state
| aw and regul ations for any substantiated findings of abuse,

negl ect, or m sappropriation of property. The request shall be
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made in a manner prescribed by the departnent of state police and
the relevant licensing or regulatory departnment or agency. The
adult foster care facility shall nake the witten consent and
identification available to the departnment of state police and
the relevant licensing or regulatory departnment or agency. If the
departnent of state police or the federal bureau of investigation
charges a fee for conducting the initial crimnal history check,
the charge shall be paid by or reinbursed by the departnent with
federal funds as provided to inplenment a pilot programfor
nati onal and state background checks on direct patient access
enpl oyees of long-termcare facilities or providers in accordance
with section 307 of the nedicare prescription drug, inprovenent,
and noderni zation act of 2003, Public Law 108-173. The adul t
foster care facility shall not seek reinmbursenent for a charge
i nposed by the departnent of state police or the federal bureau
of investigation fromthe individual who is the subject of the
initial crimnal history check. The departnment of state police
shal | conduct an initial crimnal history check on the individua
naned in the request. The departnment of state police shal
provide the departnment with a witten report of the crimna
hi story check conducted under this subsection that contains a
crimnal record. The report shall contain any crimnal history
record information on the individual mnaintained by the departnent
of state police.

(5) Upon receipt of the witten consent and identification
requi red under subsection (3), if the individual has applied for

enpl oynent either as an enployee or as an independent contractor
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with an adult foster care facility, the adult foster care
facility that has nade a good faith of fer of enpl oynent or

i ndependent contract shall conply with subsection (4) and shal
make a request to the departnment of state police to forward the
individual's fingerprints to the federal bureau of investigation
The departnment of state police shall request the federal bureau
of investigation to make a determ nati on of the existence of any
national crimnal history pertaining to the individual. An

i ndi vi dual described in this subsection shall provide the
departnment of state police with a set of fingerprints. The
departnment of state police shall conplete the crimnal history
check under subsection (4) and, except as otherw se provided in
this subsection, provide the results of its determ nation under
subsection (4) and the results of the federal bureau of

i nvestigation determ nation to the departnent within 30 days
after the request is nade. If the requesting adult foster care
facility is not a state departnent or agency and if a crim nal
conviction is disclosed on the witten report of the crimna

hi story check obtai ned under subsection (4) or the federal bureau
of investigation determ nation, the departnent shall notify the
adult foster care facility and the individual in witing of the
type of crime disclosed on the witten report of the crimna

hi story check obtai ned under subsection (4) or the federal bureau
of investigation determ nation w thout disclosing the details of
the crime. The notification shall informthe facility or agency
and the applicant regarding the appeal process in section 34c.

Any charges inposed by the departnent of state police or the
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federal bureau of investigation for conducting an initial
crimnal history check or making a determ nation under this
subsection shall be paid in the manner required under subsection
(4).

(6) If an adult foster care facility determines it necessary
to enploy or independently contract with an individual before
receiving the results of the individual's crimnal history check
requi red under this section, the adult foster care facility may
conditionally enploy the individual if both of the follow ng
appl y:

(a) The adult foster care facility requests the crimna
hi story check required under this section, upon conditionally
enpl oyi ng the individual

(b) The individual signs a witten statenent indicating all
of the follow ng:

(1) That he or she has not been convicted of 1 or nore of the
crimes that are described in subsection (1)(a) to (g) within the
applicable tinme period prescribed by subsection (1)(a) to (g).

(ii)) That he or she is not the subject of an order or
di sposition described in subsection (1)(h).

(1it) That he or she has not been the subject of a
substantiated finding as described in subsection (1)(i).

(iv) The individual agrees that, if the information in the
crimnal history check conducted under this section does not
confirmthe individual's statenent under subparagraphs (i) to
(i), his or her employment will be termnated by the adult foster

care facility as required under subsection (1) unless and unti
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the individual can prove that the information is incorrect.

(v) That he or she understands the conditions described in
subpar agraphs (i) to (iv) that result in the termnation of his or
her enpl oynment and that those conditions are good cause for
term nation.

(7) The departnent shall develop and distribute the node
formfor the statenent required under subsection (6)(b). The
departrment shall nake the nodel form available to adult foster
care facilities upon request at no charge.

(8) If an individual is conditionally enployed under
subsection (6), and the report described in subsection (4) or
(5), if applicable, does not confirmthe individual's statenent
under subsection (6)(b)(i) to (iii), the adult foster care facility
shall terminate the individual's enploynment as required by
subsection (1).

(9) An individual who knowi ngly provides fal se information
regarding his or her identity, crimnal convictions, or
substantiated findings on a statenment described in subsection
(6)(b) (i) to (iii)) is guilty of a m sdemeanor puni shable by
i mprisonnent for not nore than 93 days or a fine of not nore than
$500. 00, or both.

(10) An adult foster care facility shall use crim nal
hi story record information obtai ned under subsection (4) or (5)
only for the purpose of evaluating an individual's qualifications
for enploynent in the position for which he or she has applied
and for the purposes of subsections (6) and (8). An adult foster

care facility or an enployee of the adult foster care facility
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shal | not disclose crimnal history record information obtained
under this section to a person who is not directly involved in
eval uating the individual's qualifications for enploynent or
i ndependent contract. An individual who know ngly uses or
di ssenminates the crimnal history record infornmation obtained
under subsection (4) or (5) in violation of this subsection is
guilty of a m sdeneanor punishable by inprisonnent for not nore
than 93 days or a fine of not nore than $1,000.00, or both. Upon
witten request fromanother adult foster care facility,
psychiatric facility or internediate care facility for people
with nmental retardation, or health facility or agency that is
consi dering enploying or independently contracting wth an
i ndi vidual, an adult foster care facility that has obtai ned
crimnal history record information under this section on that
i ndi vidual shall, with the consent of the applicant, share the
information with the requesting adult foster care facility,
psychiatric facility or intermediate care facility for people
with mental retardation, or health facility or agency. Except for
a knowi ng or intentional release of false informati on, an adult
foster care facility has no liability in connection with a
background check conducted under this section or the rel ease of
crimnal history record information under this subsection.

(11) As a condition of continued enploynent, each enpl oyee
or independent contractor shall do both of the follow ng:

(a) Agree in witing to report to the adult foster care
facility i mediately upon being arraigned on 1 or nore of the

crimnal offenses listed in subsection (1)(a) to (g), upon being
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convicted of 1 or nore of the crimnal offenses listed in
subsection (1)(a) to (g), upon becom ng the subject of an order
or disposition described under subsection (1)(h), and upon
becom ng the subject of a substantiated finding described under
subsection (1)(i). Reporting of an arrai gnnent under this
subdivision is not cause for term nation or denial of enploynent.

(b) If a set of fingerprints is not already on file with the
departnment of state police, provide the departnent of state
police with a set of fingerprints.

(12) In addition to sanctions set forth in this act, a
i censee, owner, adm nistrator, or operator of an adult foster
care facility who knowingly and willfully fails to conduct the
crimnal history checks as required under this section is guilty
of a m sdenmeanor puni shable by inprisonment for not nore than 1
year or a fine of not nore than $5,000.00, or both.

(13) In collaboration with the departnent of state police,
t he departnment of information technology shall establish an
automated fingerprint identification system database that would
all ow the departnment of state police to store and maintain al
fingerprints submtted under this section and would provide for
an automatic notification at the time a subsequent crim na
arrest fingerprint card submtted into the system matches a set
of fingerprints previously submtted in accordance with this
section. Upon such notification, the departnment of state police
shall inmediately notify the departnment and the departnent shal
i medi ately contact the respective adult foster care facility

with which that individual is associated. Information in the
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dat abase established under this subsection is confidential, is
not subject to disclosure under the freedom of information act,
1976 PA 442, MCL 15.231 to 15.246, and shall not be disclosed to
any person except for purposes of this act or for | aw enforcenent
pur poses.

(14) If an individual independently contracts with an adult
foster care facility, subsections (1) and (2) do not apply if the
contractual work perforned by the individual is not directly
related to the clinical, health care, or personal services
delivered by the adult foster care facility or if the
i ndi vidual's duties are not performed on an ongoing basis with
direct access to residents. This exception includes, but is not
limted to, an individual who independently contracts with the
adult foster care facility to provide utility, maintenance,
construction, or communication services.

(15) By March 1, 2007, the departnment and the departnent of
state police shall develop and inplenent an el ectronic web-based
systemto assist the adult foster care facilities required to
check relevant registries and conduct crimnal history checks of
its enpl oyees and i ndependent contractors and to provide for an
automated notice to the adult foster care facilities for the
i ndividuals entered in the systemwho, since the initial check,
have been convicted of a disqualifying offense or have been the
subj ect of a substantiated finding of abuse, neglect, or
m sappropriation of property.

(16) An adult foster care facility or a prospective enpl oyee

covered under this section nmay not be charged for the cost of an
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initial crimmnal history check required under this act.

(17) As used in this section:

(a) "Direct access" means access to a resident or resident's
property, financial information, nedical records, treatnent
information, or any other identifying infornmation.

(b) "Health facility or agency" neans a health facility or
agency as defined in section 20106 of the public health code,
1978 PA 368, MCL 333. 20106.

(c) "Independent contract" neans a contract entered into by
an adult foster care facility with an individual who provides the
contracted services independently or a contract entered into by
an adult foster care facility with an organi zati on or agency that
enpl oys or contracts with an individual after conplying with the
requirements of this section to provide the contracted services
to the adult foster care facility on behal f of the organization
or agency.

(d) "Title XIX" nmeans title XIX of the social security act,
42 USC 1396 to 1396r-6 and 1396r-8 to 1396v.

Sec. 3534a. (1) An individual who has been disqualified from
or deni ed enpl oynment by an adult foster care facility based on a
crimnal history check conducted pursuant to section 3534 may
appeal to the departnent if he or she believes that the crimna
hi story report is inaccurate, and the appeal shall be conducted
as a contested case hearing conducted pursuant to the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24.328. The individual shall file the appeal with the director of

the departnent within 15 business days after receiving the
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witten report of the crimnal history check unless the

convi ction contained in the crimnal history report is one that
may be expunged or set aside. If an individual has been

di squalified or denied enploynent based on a conviction that my
be expunged or set aside, then he or she shall file the appeal

wi thin 15 busi ness days after a court order granting or denying
his or her application to expunge or set aside that conviction is
granted. If the order is granted and the conviction is expunged
or set aside, then the individual shall not be disqualified or
deni ed enpl oynent based solely on that conviction. The director
shall review the appeal and issue a witten decision within 30
busi ness days after receiving the appeal. The decision of the
director is final.

(2) As used in this section, "business day" neans a day
ot her than a Saturday, Sunday, or any |egal holiday.

Sec. 3536. (1) An adult foster care famly honme may be
concurrently licensed as a foster famly hone or a foster famly
group honme. Except as provided in subsection (2), additiona
m nor children who are not related to a resident of the adult
foster care fam |y hone shall not be received in the adult foster
care famly home after the filing of an application for a |icense
under this part.

(2) Alicensee may receive a mnor child placed in foster
care under the laws of this state after filing an application for
a license under this part. A placenent under this subsection
shal | be approved at the discretion of the director or his or her

desi gnee and shall be based upon a recommendation by a |icensed
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child placi ng agency or an approved governnental unit and shal
be subject to appropriate terns and conditions determ ned by the
depart nment.

(3) As used in this section:

(a) "Foster famly hone" neans that termas defined in
section 1 of 1973 PA 116, MCL 722.111

(b) "Foster famly group hone" neans that termas defined in
section 1 of 1973 PA 116, MCL 722.111

Sec. 3537. (1) An adult foster care small group hone may be
concurrently licensed as a child caring institution. Additiona
children under 18 years of age who are not related to a resident
of the adult foster care small group home shall not be received
in the adult foster care small group hone after the filing of an
application for a license pursuant to this part. The conbi ned
i censed capacity shall not exceed nore than a conbination of 6
children and adul ts.

(2) As used in this section, "child caring institution”
means that termas defined in section 1 of 1973 PA 116, MCL
722.111.

Sec. 3539. Rules promul gated by the departnent or the
director under the fornmer adult foster care facility licensing
act and in effect on the effective date of this act continue in
effect to the extent that they do not conflict with this part and
shall continue to be enforced. The rul es nmay be anended or
resci nded by the director

ARTI CLE V
OCCUPATI ONS
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PART 51
GENERAL PROVI SI ONS

Sec. 5101. (1) For purposes of this article, the words and
phrases defined in sections 5102 to 5109 have the neani ngs
ascribed to themin those sections.

(2) In addition, article | contains general definitions and
princi ples of construction applicable to all articles in this
act .

Sec. 5103. (1) "Board" as used in this part neans each board
created in this article and as used in any other part covering a
specific health profession neans the board created in that part.

(2) "Certificate of licensure" nmeans a docunent issued as
evi dence of authorization to practice and use a designated title.

(3) "Certificate of registration" nmeans a docunent issued as
evi dence of authorization to use a designated title.

(4) "Commttee" nmeans the health professional recovery
commttee created in section 16165 of the public health code.

(5) "Controlled substance" neans that termas defined in
section 7104 of the public health code.

(6) "Conviction" neans a judgnent entered by a court upon a
plea of guilty, guilty but nentally ill, or nolo contendere or
upon a jury verdict or court finding that a defendant is guilty
or guilty but nmentally ill

Sec. 5104. (1) "Delegation" neans an authorizati on granted
by a licensee to a licensed or unlicensed individual to perform
selected acts, tasks, or functions that fall within the scope of

practice of the delegator and that are not within the scope of
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practice of the delegatee and that, in the absence of the
aut hori zation, would constitute illegal practice of a |icensed
pr of essi on.

(2) "Departnent” neans the departnent of conmunity health.

(3) "Director” neans the director of community health or the
director's designee.

(4) "Disciplinary subconmttee" neans a disciplinary
subconmi tt ee appoi nted under section 5216.

(5) "Good noral character" nmeans good noral character as
defined and determ ned under 1974 PA 381, MCL 338.41 to 338. 47.

Sec. 5105. (1) "Health occupation” nmeans a health rel ated
vocation, calling, occupation, or enploynment perforned by an
I ndi vi dual whether or not the individual is |icensed or
regi stered under this article.

(2) "Health profession” nmeans a vocation, calling,
occupation, or enploynent perforned by an individual acting
pursuant to a license or registration issued under this article.

(3) "Health professional recovery program or "progrant
nmeans a nondi sciplinary, treatnment-oriented programfor inpaired
heal t h professionals established under section 16167 of the
public health code.

Sec. 5106. (1) "lnpaired" or "inpairnent" neans the
inability or imediately inpending inability of a health
prof essional to practice his or her health profession in a manner
that confornms to the m ni nrum standards of acceptabl e and
prevailing practice for that health profession due to the health

prof essi onal 's substance abuse, chem cal dependency, or nental
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illness or the health professional's use of drugs or al cohol that
does not constitute substance abuse or chem cal dependency. As
used in this section:

(a) "Chem cal dependency” neans a group of cognitive,
behavi oral , and physi ol ogi cal synptons that indicate that an
I ndi vi dual has a substantial |ack of or no control over the
i ndividual's use of 1 or nore psychoactive substances.

(b) "Mental illness" neans that termas defined in section
400a of the nental health code, 1974 PA 258, MCL 330. 1400a.

(c) "Substance abuse"” neans that termas defined in section
6107 of the public health code.

(2) "Inconpetence” neans a departure from or failure to
conformto, mninmal standards of acceptable and prevailing
practice for a health profession, whether or not actual injury to
an individual occurs.

(3) "License", except as otherwi se provided in this
subsection, means an authorization issued under this article to
practi ce where practice would ot herwi se be unl awful . License
i ncludes an authorization to use a designated title which use
woul d ot herwi se be prohibited under this article and nay be used
torefer to a health profession subfield license, alimted
license, or a tenporary |icense.

(4) "Licensee", as used in a part that regulates a specific
heal t h profession, neans an individual to whoma |icense is
i ssued under that part, and as used in this part nmeans each
i censee regulated by this article.

(5) "Limtation" neans an action by which a board inposes
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restrictions or conditions, or both, on a |license.

(6) "Limted license" nmeans a license to which restrictions
or conditions, or both, as to scope of practice, place of
practice, supervision of practice, duration of |icensed status,
or type or condition of patient or client served are inposed by a
boar d.

Sec. 5107. (1) "Probation" neans a sanction which permts a
board to evaluate over a period of tine a licensee's fitness to
continue to practice under a |icense.

(2) "Public nmenber” means a nenber of the general public who
is not a licensee or registrant under this article, is a resident
of this state, is not |less than 18 years of age, and does not
have a material financial interest in the provision of health
services and has not had such an interest within the 12 nonths
bef ore appoi nt ment .

Sec. 5108. (1) "Reclassification" neans an action by a
di sciplinary subcomm ttee by which restrictions or conditions, or
both, applicable to a Iicense are added or renoved.

(2) "Registration” neans an authorization only for the use
of a designated title which use woul d ot herwi se be prohibited
under this article.

(3) "Registrant” as used in a part that regul ates the use of
atitle means an individual to whoma registration or a specialty
certification is issued under that part, and as used in this part
means each registrant regulated by this article.

(4) "Reinstatenent” neans the granting of a |license or

certificate of registration, with or without limtations or
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conditions, to an individual whose |icense or certificate of
regi strati on has been suspended or revoked.

(5) "Relicensure" neans the granting of a |license to an
i ndi vi dual whose license has | apsed for failure to renew the
license within 60 days after the expiration date.

(6) "Reregistration"” neans the granting of a certificate of
registration to an individual whose certificate of registration
has | apsed for failure to renew the certificate within 60 days
after the expiration date.

Sec. 5109. (1) "Supervision", except as otherw se provided
inthis article, neans the overseeing of or participation in the
wor k of anot her individual by a health professional |icensed
under this article in circunstances where at least all of the
foll ow ng conditions exist:

(a) The continuous availability of direct communication in
person or by radio, tel ephone, or tel ecomunication between the
supervi sed individual and a |icensed health professional

(b) The availability of a licensed health professional on a
regul arly schedul ed basis to review the practice of the
supervised individual, to provide consultation to the supervised
I ndividual, to review records, and to further educate the
supervi sed individual in the performance of the individual's
functi ons.

(c) The provision by the |icensed supervising health
prof essi onal of predeterm ned procedures and drug protocol.

(2) "Task force" nmeans a task force created by this article.

(3) "Tenporary license" neans a license of limted duration
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granted to an applicant who has conpleted all requirenments for
l'i censure except an exam nation or other required eval uation
procedur e.

(4) "Treatnment"” or "treatnent plan" neans a plan of care and
rehabilitation services provided to inpaired |icensees,
regi strants, and applicants.

Sec. 5111. (1) A part in this article does not prohibit a
| i censee under another part or other |aw of this state from
performng activities and using designated titles authorized by a
license issued to himor her under that other part or other |aw
of this state.

(2) Apart inthis article does not prohibit a registrant
under another part or other state |aw from usi ng desi gnated
titles authorized by a registration issued to himor her under
that other part or other state |aw.

(3) This article shall not prohibit a |licensee from advi sing
a patient to seek professional services or advice from anot her
person.

Sec. 5115. A board or task force created by this article is
the successor to the board or task force with the same or simlar
nane created or continued by a statute repealed by this act.

Sec. 5121. (1) The governor shall appoint by and with the
advi ce and consent of the senate the nmenbers of the boards and
task forces except ex officio nenbers.

(2) A vacancy on a board or task force shall be filled for
t he bal ance of the unexpired termin the same manner as the

original appointnment. An appointnent for a vacancy shall be
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submtted to the senate not |ater than 60 days after the vacancy
occurs.

(3) The governor shall seek nom nations froma w de range of
sources including professional associations, educational
institutions, consuner organizations, |abor unions, health
pl anni ng agenci es, and ot her conmunity heal th organi zati ons when
maki ng appoi ntments under this article.

(4) The governor may renove or suspend a board or task force
menber fromoffice in accordance with section 10 of article V of
the state constitution of 1963.

Sec. 5125. A licensing board shall be conposed of a najority
of menbers licensed in the health profession which that board
i censes. The board shall include at |east 1 public nenber. The
director shall be an ex officio menber without vote, but is not a
menber for the purposes of section 5 of article V of the state
constitution of 1963 or for determ ning a quorum

Sec. 5126. A registration board shall be conposed of a
majority of menmbers registered in the profession which that board
regi sters. The board shall include at |east 1 public nenber. The
director shall be an ex officio menber without vote, but is not a
menber for the purposes of section 5 of article V of the state
constitution of 1963 or for determ ning a quorum

Sec. 5135. (1) Except as otherw se provided in subsection
(2), a nenber of a board, the commttee, or a task force created
by this article shall nmeet all of the follow ng requirenents:

(a) Be 18 or nore years of age

(b) Be of good noral character
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(c) Be a resident of this state for not less than the 6
nont hs i nmedi at el y precedi ng appoi ntrment and renmain a resident of
this state throughout the term of the appointnent.

(d) Be currently licensed or registered in this state where
licensure or registration in a health profession is a requirenent
for nenbership. The nenber shall have actively practiced that
profession or taught in an approved educational institution that
prepares applicants for licensure or registration in that
prof ession, or a conbination of both, in any state for not |ess
than the 2 years inmedi ately precedi ng appoi nt nent .

(2) Subject to subsection (3), the governor may appoint as
the nenbers of the board who are required to be licensed or
regi stered under subsection (1)(d) individuals who neet either or
both of the follow ng requirenents:

(a) Are certified or otherw se approved by a national
organi zation that certifies or otherw se approves individuals in
the profession to be licensed or registered by the board.

(b) Have actively practiced the profession |icensed or
regi stered by the board or taught in an educational institution
that prepares applicants for licensure or registration in that
prof ession, or a conbination of both, for not less than the 2
years immedi ately precedi ng their appointnent.

(3) Each individual appointed under subsection (2) shall be
i censed or registered under this article in the profession
i censed or registered by that board within 3 years after the
ef fective date of the anendatory act that created the board.

Sec. 5138. (1) A board, the commttee, or a task force shal
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hol d regul ar neetings at places and on separate dates fixed by
it. The commttee shall meet not |ess than quarterly. Specia
neetings may be called by the chairperson, by a majority of the
menbers of the commttee, a board, or a task force, or by the
department. Except as otherwi se provided in this article or in
the bylaws of the conmttee, a board, or a task force, a mgjority
of the nenbers appointed and serving constitute a quorum Fina
action by the coonmttee, a board, or a task force shall be taken
only by affirmative vote of a mpjority of the nenbers present at
a nmeeting or for a hearing. A nenber shall not vote by proxy.

(2) The departnment shall nake available the tinmes and pl aces
of neetings of the boards and the task forces and keep m nutes of
their neetings and a record of their actions. Meetings of a board
or a task force shall be open to the public in accordance with
the open neetings act, 1976 PA 267, MCL 15.261 to 15.275.

Sec. 5139. A board or a task force shall elect annually a
chai rperson and vice-chairperson at the first neeting held after
the date set forth in each respective part. The comm ttee shal
el ect annually a chairperson and vice-chairperson at the first
neeting of each cal endar year. The officers shall be sel ected
from board, conmttee, or task force nenbers and shall hold
office for 1 year or until their successors are elected and
qualified. The conmttee, a board, or a task force may fill a
vacancy in the office of chairperson or vice-chairperson for the
bal ance of the unexpired term The chairperson shall preside at
neetings, and if absent or unable to preside, the vice-

chai rperson shall preside.
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Sec. 5141. (1) The departnent shall furnish office services
to the conmttee, the boards, and the task forces; have charge of
their offices, records, and noney collected; and perform
manageri al and adm nistrative functions for them

(2) The departnent shall appoint adm nistrative and
secretarial staff, clerks, and enpl oyees necessary to allow the
proper exercise of the powers and duties of the commttee, a
board, or a task force. Sal aries and other expenses incurred by
the commttee, a board, or a task force and staff and expenses
for studies and activities authorized under this article shall be
pai d out of funds appropriated by the legislature for those
pur poses.

(3) The departnment may pronul gate rules to pronote the
effective and consistent adm nistration of this article. However,
the departnent shall not pronulgate rules that constitute the
i censure, registration, or exam nation of health professionals.

Sec. 5143. (1) The conmittee, a board, or a task force my
adopt bylaws for the regulation of its internal affairs.

(2) The commttee, a disciplinary subconmttee, a board, or
a task force shall report its activities annually to the
departnent. The report shall include statistical data on
applicants for exam nation, licensure, and registration;
al | egations and disciplinary actions against |icensees and
regi strants; and other matters relating to the |icensure,
regi stration, and regulatory activity of the boards or a task
force as prescribed by the departnent.

(3) The commttee, a disciplinary subconmttee, a board, or
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a task force may performacts and nmake determ nati ons necessary
and proper to carry out its functions, and the departnment nmay
contract with other state agencies, private agencies,

organi zations, and consultants to assist the commttee,

di sciplinary subcomm ttee, board, or task force to performthe
acts or to aid in carrying out functions of the commttee, board,
or task force

Sec. 5145. (1) A board may adopt and have an official seal.

(2) A board or task force may pronul gate rul es necessary or
appropriate to fulfill its functions as prescribed in this
article.

(3) Only a board or task force shall pronulgate rules to
specify requirements for |icenses, registrations, renewals,
exam nations, and required passing scores.

Sec. 5146. (1) A board shall grant a license or registration
to an applicant neeting the requirenents for the |icense or
registration as prescribed in this article and the rules
promnul gated under this article.

(2) A board which grants |icenses may do the foll ow ng:

(a) Reclassify licenses on the basis of a determ nation that
the addition or renoval of conditions or restrictions is
appropri ate.

(b) Upon good cause, request that a licensee or registrant
have a crimnal history check conducted in accordance with
section 5174(3).

Sec. 5148. (1) Only a board may promul gate rules to

establ i sh standards for the education and training of individuals
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to be licensed or registered, or whose licenses or registrations
are to be renewed, for the purposes of determ ning whet her
graduates of a training program have the know edge and skills
requisite for practice of a health profession or use of a title.

(2) Only a board may accredit training prograns in
hospitals, schools, colleges, universities, and institutions
offering training prograns nmeeting educational standards and may
deny or withdraw accreditation of training prograns for failure
to nmeet established standards. A hospital, school, college,
university, or institution that has its program accreditation
wi t hdrawn shall have an opportunity for a hearing.

(3) A decision of a board on standards for the education and
training of individuals or the accreditation of a training
program under subsection (1) or (2) shall be concurred in by a
majority of the board menbers who are not heal th profession
subfield |licensees if the decision relates solely to |licenses
that are not health profession subfield Iicenses.

Sec. 5169. (1) If an individual enployed by or under
contract to the departnment has reasonabl e cause to believe that a
heal t h professional nmay be inpaired, the individual shal
transmt the information to the conmttee either orally or in
witing. Upon receipt of the information, the commttee shal
request the program consultant described in section 16168 of the
public health code to determ ne whether or not the health
prof essi onal may be i npaired.

(2) If, based on the information received by the departnent

under section 16168(2) of the public health code, the departnent
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determ nes that the health professional involved may be a threat
to the public health, safety, or welfare and has violated this
article or article 7 of the public health code or the rules
promul gated under this article or article 7 of the public health
code, the departnment may proceed under sections 5211 and 5231.

(3) The identity of an individual submtting information to
the commttee or the departnent regarding the suspected
i mpai rment of a health professional is confidential.

(4) If a health professional successfully participates in
and conpletes a treatnent plan prescribed under the health
prof essi onal recovery program as deternmined by the commttee,
the departnent shall destroy all records pertaining to the
i npai rment of the health professional, including records
pertaining to the health professional's participation in the
treatment plan, upon the expiration of 5 years after the date of
the commttee's determ nation. This subsection does not apply to
records pertaining to a violation of this article or article 7 of
the public health code or a rule promul gated under this article
or article 7 of the public health code.

Sec. 5171. Under the circunmstances and subject to the
limtations stated in each case, the follow ng individuals are
not required to have a license issued under this article for
practice of a health profession in this state:

(a) A student in a health profession training program which
has been approved by the appropriate board, while performng the
duties assigned in the course of training.

(b) An individual practicing a health profession in the
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di scharge of official duties while in the mlitary service of the
United States, the United States public health service, the
United States departnment of agriculture, or the United States
veterans adm nistration. The institution in which the individual
practices shall report the nane and address of the individual to
the appropriate board within 30 days after the date of

enpl oynent .

(c) An individual who by education, training, or experience
substantially neets the requirenents of this article for
licensure while rendering nedical care in a tinme of disaster or
to an ill or injured individual at the scene of an energency.

(d) An individual who provides nonnedi cal nursing or simlar
services in the care of the ill or suffering or an individual who
in good faith mnisters to the ill or suffering by spiritua
nmeans al one, through prayer, in the exercise of a religious
freedom and who does not hold hinself or herself out to be a
heal t h prof essional .

(e) An individual residing in another state or country and
authorized to practice a health profession in that state or
country who, in an exceptional circunstance, is called in for
consultation or treatnent by a health professional in this state.

(f) An individual residing in another state or country and
authorized to practice a health profession in that state or
country, when attendi ng neetings or conducting | ectures,
sem nars, or denonstrations under the auspices of professional
associations or training institutions in this state, if the

i ndi vi dual does not mamintain an office or designate a place to
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neet patients or receive calls in this state.

(g) An individual authorized in another country to practice
a health profession and who is enployed by the United States
public health service or the governnent of another country for
t he exclusive use of nmenbers of its nmerchant marine and nenbers
of its consular and diplomatic corps, while caring for those
menbers in the performance of his or her official duties.

(h) An individual residing adjacent to the | and border
between this state and an adjoining state who is authorized under
the laws of that state to practice a health profession and whose
practice may extend into this state, but who does not maintain an
office or designate a place to neet patients or receive calls in
this state.

(i) An individual authorized to practice a health profession
in another state or territory of the United States who has been
appointed by the United States A ynpic conmttee to provide
heal t h services exclusively to team personnel and athl etes
registered to train and conpete at a training site in this state
approved by the United States A ynpic comrttee or at an event
conduct ed under the sanction of the United States O ynpic
comm ttee. The exenption granted by this subdivision shall apply
to the individual while performng the duties assigned in the
course of the sanctioned training programor event and for the
time period specified by the United States O ynpic conmittee.

Sec. 5174. (1) An individual who is |licensed or registered
under this article shall nmeet all of the follow ng requirenents:

(a) Be 18 or nore years of age
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(b) Be of good noral character

(c) Have a specific education or experience in the health
profession or training equivalent, or both, as prescribed by this
article or rules of a board necessary to pronote safe and
conmpet ent practice and informed consuner choice

(d) Have a working know edge of the English | anguage as
determ ned in accordance wi th m ni num standards established for
t hat purpose by the departnent.

(e) Pay the appropriate fees as prescribed in this article.

(2) In addition to the requirenents of subsection (1), an
applicant for licensure, registration, or specialty certification
under this article shall neet all of the follow ng requirenents:

(a) Establish that disciplinary proceedi ngs before a simlar
i censure, registration, or specialty certification board of this
or any other state, of the United States mlitary, of the federal
governnent, or of another country are not pending agai nst the
appl i cant.

(b) Establish that if sanctions have been inposed agai nst
the applicant by a simlar licensure, registration, or specialty
certification board of this or any other state, of the United
States mlitary, of the federal governnent, or of another country
based upon grounds that are substantially simlar to those set
forth in this article or article 7 of the public health code or
the rules promul gated under this article or article 7 of the
public health code, as determ ned by the board or task force to
whi ch the applicant applies, the sanctions are not in force at

the tinme of application.
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(c) File with the board or task force a witten, signed
consent to the release of information regarding a disciplinary
i nvestigation involving the applicant conducted by a simlar
i censure, registration, or specialty certification board of this
or any other state, of the United States mlitary, of the federal
governnent, or of another country.

(3) Beginning May 1, 2006, an applicant for initial
i censure or registration shall submt his or her fingerprints to
the departnent of state police to have a crimnal history check
conducted and request that the departnent of state police forward
his or her fingerprints to the federal bureau of investigation
for a national crimnal history check. The departnent of state
police shall conduct a crimnal history check and request the
federal bureau of investigation to make a determ nation of the
exi stence of any national crimnal history pertaining to the
applicant. The departnent of state police shall provide the
departrment with a witten report of the crimnal history check if
the crimnal history check contains any crimnal history record
information. The departnent of state police shall forward the
results of the federal bureau of investigation determ nation to
the departnent within 30 days after the request is made. The
departnent shall notify the board and the applicant in witing of
the type of crinme disclosed on the federal bureau of
i nvestigation determ nation w thout disclosing the details of the
crinme. The departnent of state police may charge a reasonable fee
to cover the cost of conducting the crimnal history check. The

crimnal history record information obtained under this
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subsection shall be used only for the purpose of evaluating an
applicant's qualifications for licensure or registration for
whi ch he or she has applied. A nenber of the board shall not

di sclose the report or its contents to any person who is not
directly involved in evaluating the applicant's qualifications
for licensure or registration. Information obtained under this
subsection is confidential, is not subject to disclosure under
the freedom of information act, 1976 PA 442, MCL 15.231 to

15. 246, and shall not be disclosed to any person except for
pur poses of this section or for |aw enforcenent purposes.

(4) Before granting a license, registration, or specialty
certification license to an applicant, the board or task force to
whi ch the applicant applies may do 1 of the foll ow ng:

(a) Make an independent inquiry into the applicant's
conmpliance with the requirenents described in subsection (2). If
a licensure or registration board or task force determ nes under
subsection (2)(b) that sanctions have been inposed and are in
force at the tinme of application, the board or task force shal
not grant a license or registration or specialty certification to
the applicant.

(b) Require the applicant to secure froma nationa
associ ation or federation of state professional |icensing boards
certification of conpliance with the requirenents described in
subsection (2).

(5) If, after issuing a license, registration, specialty
certification, a board or task force or the departnent detern nes

that sanctions have been inposed against the |licensee or
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registrant by a simlar licensure or registration or specialty
certification board as described in subsection (2)(b), the

di sci plinary subcommttee may i npose appropriate sanctions upon
the licensee or registrant. The |icensee or registrant may
request a show cause hearing before a hearing exam ner to
denonstrate why the sanctions should not be inposed.

(6) An applicant for licensure, registration, or specialty
certification who is or has been |licensed, registered, or
certified in a health profession by another state or country
shal | disclose that fact on the application form

Sec. 5175. In devel opi ng m ni mum st andards of educati ona
prerequisites for licensure or registration, a board and its task
forces shall consider equival ency and proficiency testing and
ot her mechani sms and, where appropriate, grant credit for past
trai ning, education, or experience in health and related fields.
St andards may i nclude those for formal education, practice
proficiency, and other training, education, or experience which
may provide equival ence to conpletion of formal educationa
requirenments.

Sec. 5177. (1) An individual applying for licensure or
regi stration under this article shall do so on a form provi ded by
the departnent. The departnent shall require each applicant to
include on the application formhis or her social security
nunber. The departnment shall not display an applicant's soci al
security nunber on his or her license or registration. If the
facts set forth in the application neet the requirenents of the

board or task force and this article for |icensure or
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regi stration, the board or task force shall grant a license or
registration to the applicant. A board or task force may require
the applicant to take an exam nation to determne if the
applicant neets the qualifications for Iicensure or registration.
The exam nation shall include subjects determ ned by the board or
task force to be essential to the safe and conpetent practice of
the health profession, the appropriate use of a title, or both.
Passi ng scores or the procedure used to deterni ne passing scores
shal | be established before an exam nation is adm nistered.

(2) I'n addition to the information required under subsection
(1), an applicant for licensure or registration or a |icensee or
regi strant applying for renewal shall include on a form provided
by the departnent all of the following information, if
appl i cabl e:

(a) A felony conviction.

(b) A m sdeneanor conviction punishable by inprisonment for
a maxi mumterm of 2 years or a m sdeneanor conviction invol ving
the illegal delivery, possession, or use of alcohol or a
control |l ed substance.

(c) Sanctions inposed against the applicant by a simlar
licensure, registration, certification, or disciplinary board of
anot her state or country.

(3) Arequirenent under this section to include a soci al
security nunber on an application does not apply to an applicant
who denonstrates he or she is exenpt under |aw from obtaining a
soci al security nunmber or to an applicant who for religious

convictions is exenpt under |aw from di sclosure of his or her
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soci al security nunber under these circunstances. The departnent
shall informthe applicant of this possible exenption.

Sec. 5178. (1) Unless otherw se necessary for a board to
fulfill national or regional testing requirenments, the departnent
shal | conduct exam nations or other eval uations necessary to
determine qualifications of applicants for initial |icensure or
registration at |east annually and may conduct ot her
i nvestigations or evaluations necessary to determne the
qualifications of applicants. A board may accept passing a
nati onal or regional exam nation devel oped for use in the United
States for the purpose of neeting a state board exam nation or a
part thereof.

(2) An individual who fails to pass a required exam nation
may be reexamined to the extent and in a manner determ ned by the
boar d.

(3) The departnent shall give public notice of the tinme and
place of a required regular initial licensure or registration
exam nation or evaluation in a manner it considers best not |ess
than 90 days before the date of the exam nation or eval uation.

Sec. 5179. An individual shall not nmake a fal se
representation or inpersonation or act as a proxy for another
i ndi vidual or allow or aid an individual to inpersonate himor
her in connection with an exam nation or application for
licensure or registration or a request to be exam ned, |icensed,
or registered.

Sec. 5181. (1) Except as otherw se provided in subsection

(2), a board may grant a nonrenewabl e, tenporary license to an
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appl i cant who has conpleted all requirements for |icensure except
for exam nation or other required eval uation procedure. A board
shall not grant a tenporary license to an individual who has
previously failed the exam nation or other required eval uation
procedure or whose |icense has been suspended or revoked. A
tenporary license issued pursuant to this section is valid for 18
nont hs, but a board shall automatically void the tenporary
license if the applicant fails the exam nation or other required
eval uati on procedure.

(2) The holder of a tenporary license issued under
subsection (1) shall practice only under the supervision of a
i censee who holds a |license, other than a health profession
subfield license, in the same heal th profession. The hol der of a
tenporary license issued under subsection (1) shall not be
supervised by a licensee who holds a limted |license or tenporary
l'i cense.

(3) The departnent shall pronptly issue a tenporary |icense

Sec. 5182. (1) A board may grant a limted license to an
i ndividual if the board determnes that the [imtation is
consistent with the ability of the individual to practice the
heal th profession in a safe and conpetent manner, is necessary to
protect the health and safety of patients or clients, or is
appropriate to pronote the efficient and effective delivery of
heal th care servi ces.

(2) In addition to the |icenses issued under subsection (1),
a board may grant the following types of limted |icenses upon

application by an individual or upon its own determ nation:
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(a) Educational, to an individual engaged in postgraduate
educati on.

(b) Nonclinical, to an individual who functions only in a
noncl i ni cal academ c, research, or adm nistrative setting and who
does not hold hinmself or herself out to the public as being
actively engaged in the practice of the health profession, or
otherwise directly solicit patients or clients.

(c) dinical academic, to an individual who practices the
heal th profession only as part of an academ c institution and
only in connection with his or her enploynment or other
contractual relationship with that academ c institution.

Sec. 5186. (1) An individual who is licensed to practice a
heal th profession in another state, who is registered in another
state, or who holds a health profession specialty certification
from anot her state and who applies for licensure, registration,
or specialty certification license in this state may be granted
an appropriate license or registration or specialty certification
upon satisfying the board or task force to which the applicant
applies as to all of the foll ow ng:

(a) The applicant substantially nmeets the requirenents of
this article and rul es pronul gated under this article for
i censure, registration, or specialty certification.

(b) The applicant is |icensed, registered, or specialty
certified in another state that maintains standards substantially
equi val ent to those of this state.

(2) Before granting a license, registration, or specialty

certification, the board or task force to which the applicant
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applies may require the applicant to appear personally before it
for an interviewto evaluate the applicant's rel evant
qual i fications.

Sec. 5191. (1) The departnent shall issue a certificate of
licensure or registration to an applicant who is granted a
i cense or registration by a board.

(2) Alicensee or registrant shall display his or her
current certificate of licensure or registration promnently and
where visible to the public in the licensee's or registrant's
princi pal place of business, if any.

(3) Alicensee or registrant shall have avail able for
i nspection a card, which shall be issued by the departnent,
containing the essential information on the certificate.

(4) If alicense is |imted by a board, the |licensee shal
di splay the statenment of limtation prepared by the departnment in
the sane manner as prescribed for display of the certificate and
shall attach the statenent to the certificate or display the
statenent in immediate proximty with the certificate

Sec. 5192. (1) A licensee or registrant shall report to the
department a change in name or nmuiling address not later than 30
days after the change occurs.

(2) The departnment nmay serve a notice of hearing or a
conmpl aint on an applicant, |icensee, or registrant in an action
or proceeding for a violation of this article or article 7 of the
public health code or a rule promnmulgated under this article or
article 7 of the public health code by regular mail and by

certified mail, return receipt requested, to the applicant's,
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licensee's, or registrant's | ast known address, by serving the
notice on the applicant, |licensee, or registrant, or by making a
reasonabl e attenpt to serve the notice on the applicant,

i censee, or registrant. For purposes of this subsection, if
service is by mail, service is effective 3 days after the date of
mai | i ng, and nondelivery does not affect the validity of the
service if the nondelivery was caused by the refusal of the
applicant, |licensee, or registrant to accept service.

(3) Alicense or registration is not transferable.

Sec. 5193. Acceptance of a license or registration under
this article constitutes inplied consent to submt to a chem ca
anal ysi s under section 430 of the M chigan penal code, 1931 PA
328, MCL 750. 430.

Sec. 5194. (1) Licenses and registrations for health
prof essions expire on dates prescribed by the departnment by rule,
unl ess sooner term nated by death of the individual |icensed or
regi stered or otherwi se term nated pursuant to this part.

(2) The departnent or the appropriate board has the
adm ni strative authority to issue part-termlicenses and
regi strations due to changing the terns fromannual to a | onger
termin subsection (1) and to provide for initial issuances for
ternms | onger or shorter than a normal term

Sec. 5196. The license or registration of an individual
practicing his or her profession while in active service in the
mlitary service of the United States, an auxiliary thereof, or
the United States public health service, who was |icensed or

registered at the time of induction or entering into service,
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continues in effect without further action by the individua
until discharge or |leaving the service. The individual shal
notify the board of the mlitary service or federal enploynent
and the cessation thereof.

Sec. 5201. (1) Alicense or registration shall be renewed by
the licensee or registrant on or before the expiration date as
prescribed by rule. The departnment shall mail a notice to the
i censee or registrant at the |ast known address on file with a
board advising of the time, procedure, and fee for renewal.
Failure of the licensee or registrant to receive notice under
this subsection does not relieve the |icensee or registrant of
the responsibility for renewing his or her license or
regi stration.

(2) Alicense or registration not renewed by the expiration
date may be renewed within 60 days of the expiration date upon
application, paynent of renewal, and | ate renewal fees, and
fulfillment of any continued conpetency or continuing education
requirenments set forth in this article or rules pronul gated under
this article. The |licensee or registrant may continue to practice
and use the title during the 60-day tine period.

(3) If alicense or registration is not renewed wi thin 60
days of the expiration date pursuant to subsection (2), the
i cense or registration shall be considered null and void. The
i censee shall not practice or use the title, and a registrant
shall not use the title. Except as otherw se provided by rule, a
person may be relicensed or reregistered within 3 years of the

expiration date upon application, paynent of the application
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processing, renewal, and | ate renewal fees, and fulfillnment of
any continued conpetency or continuing education requirenents in
effect at the time of the expiration date, or which would have
been required had the individual renewed his or her |icense or
regi stration pursuant to subsection (1). A tenporary |license or
regi stration may be issued under section 5181 pending the results
of action taken under this subsection.

(4) Except as otherwi se provided in this article or by rule,
a person may be relicensed or reregistered nore than 3 years
after the expiration date upon application as a new applicant,
neeting all licensure or registration requirenents in effect at
the tinme of application, taking or retaking and passing any
exam nations required for initial licensure or registration, and
payrment of fees required of new applicants.

(5) The expiration or surrender of a license or registration
does not termnate the board' s authority to inpose sanctions on
the licensee or registrant whose |license or registration has
expi red or been surrendered.

Sec. 5204. (1) If the conpletion of continuing education is
a condition for renewal, the appropriate board shall by rule
require an applicant for renewal to conplete an appropriate
nunber of hours or courses in pain and synptom nanagenent. Rul es
promul gated by a board under section 16205(2) of the public
heal t h code for continuing education in pain and synptom
managenent shall cover both course | ength and content and shal
take into consideration the recomrendation for that health care

profession by the interdisciplinary advisory conmttee created in
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section 16204a of the public health code. A board shall submt
the notice of public hearing for the rules as required under
section 42 of the adm nistrative procedures act of 1969, 1969 PA
306, MCL 24.242, not |later than 90 days after the first
interdisciplinary advisory committee nmakes its initial
reconmendati ons and shall pronul gate the rules as expeditiously
as possi bl e.

(2) If a board proposes rul es under section 16205(2) of the
public health code to institute a requirenent that continuing
educati on be a mandatory condition for the renewal of a |license
or registration issued under this article, the rules shal
require, as part of the continuing education requirenents,
conpl etion of an appropriate nunber of hours or courses in pain
and synpt om managenent, taking into consideration the
reconmendation for that health care profession by the
interdisciplinary advisory conmttee created in section 16204a of
t he public health code.

Sec. 5205. (1) A board which requires evidence of attendance
at educational prograns as a condition to |license renewal may
wai ve those requirenments if, upon witten application, the board
finds the failure of the licensee to attend was due to the
licensee's disability, mlitary service, absence fromthe
continental United States, or a circunstance beyond the control
of the |icensee which the board considers good and sufficient.

(2) A board may pronulgate rules to establish a system of
assessing the continued conpetence of |icensees as a condition of

periodic |license renewal
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Sec. 5211. (1) The departnent shall create and maintain a
per manent historical record for each licensee and registrant with
respect to information and data transmtted pursuant to | aw.

(2) The individual historical record shall include a witten
al | egation against the licensee or registrant that is
substantiated after investigation.

(3) The individual historical record may include other itens
concerning a licensee's or registrant's record of practice that
the appropriate board determnes will facilitate proper and
periodic review, but only those itens as designated by rule.

(4) The department shall pronptly review the entire file of
a licensee or registrant, including all prior matters with
respect to which no action was taken at the tinme, with respect to
whom there is received 1 or nore of the follow ng:

(a) A notice of revocation, suspension, or limtation of
staff privileges or a change in enploynent status due to
disciplinary action by a licensed health facility.

(b) Awitten allegation of a violation of this article,
article 7 of the public health code, or a rule pronul gated under
this article or article 7 of the public health code that is
substantiated after investigation.

(c) Anotice of disciplinary action by a health professional
soci ety.

(d) An adverse mal practice settlenent, award, or judgnent.

(e) Witten notice of 1 or nore of the follow ng:

(i) A felony conviction.

(1i)) A m sdeneanor conviction punishable by inprisonnment for

04998' 05 KAO



204

a maxi mumterm of 2 years.

(iii) A m sdeneanor conviction, if the m sdeneanor involves
the illegal delivery, possession, or use of alcohol or a
control | ed substance.

(f) Notice that a licensee or registrant is ineligible to
participate as a provider in a federally funded health insurance
or health benefits program based upon the |icensee's or
registrant's failure to neet the program s standards of
prof essional practice. A certified copy of the action or final
order making the licensee or registrant ineligible is sufficient
notice for purposes of this subdivision.

(g) Areport or notice under section 5222.

(h) Notice of a disciplinary action by a |licensure,
regi stration, disciplinary, or specialty certification board in
anot her state.

(5) The department shall retain witten allegations that are
unsubstantiated for 5 years, after which the departnent shal
renove the allegations fromthe file, if no further allegations
agai nst the licensee or registrant have been received by the
departnment within the 5-year period.

(6) Except as provided in section 5231(6), a |licensee,
regi strant, or applicant may review his or her individual
hi storical record.

Sec. 5215. (1) Subject to subsections (2) to (6), a |licensee
who holds a |license may del egate to a |icensed or unlicensed
i ndi vi dual who is otherw se qualified by education, training, or

experi ence the performance of selected acts, tasks, or functions
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where the acts, tasks, or functions fall within the scope of
practice of the licensee's profession and will be performed under
the licensee's supervision. A licensee shall not delegate an act,
task, or function under this section if the act, task, or
function, under standards of acceptable and prevailing practice,
requires the level of education, skill, and judgnment required of
the |icensee under this article.

(2) A board may promulgate rules to further prohibit or
otherwi se restrict del egation of specific acts, tasks, or
functions to a licensed or unlicensed individual if the board
deternmines that the del egation constitutes or nay constitute a
danger to the health, safety, or welfare of the patient or
public.

(3) To pronote safe and conpetent practice, a board nay
promul gate rules to specify conditions under which, and
categories and types of licensed and unlicensed individuals for
whom cl oser supervision may be required for acts, tasks, and
functions del egated under this section.

(4) An individual who perfornms acts, tasks, or functions
del egated pursuant to this section does not violate the part that
regul ates the scope of practice of that health profession.

Sec. 5216. (1) The chair of each board or task force shal
appoint 1 or nore disciplinary subcomrttees for that board or
task force. A disciplinary subconmttee for a board or task force
shal | consist of 2 public nenbers and 3 professional nenbers from
the board or task force. The chair of a board or task force shal

not serve as a nenber of a disciplinary subconmttee.
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(2) A final decision of the disciplinary subconmttee
finding a violation of this article or article 7 of the public
heal th code shall be by a mpjority vote of the nenbers appointed
and serving on the disciplinary subconmttee.

(3) A final decision of the disciplinary subconmttee
i nposi ng a sanction under this article or article 7 of the public
heal th code or a final decision of the disciplinary subconmttee
other than a final decision described in subsection (2) requires
a mpjority vote of the nenbers appointed and serving on the
di sciplinary subcommttee with an affirmative vote by at least 1
publ i c menber.

(4) The chairperson of each disciplinary subconmmttee shal
be a public nmenber and shall be appointed by the chair of the
board or task force.

Sec. 5221. The departnment may investigate activities rel ated
to the practice of a health profession by a licensee, a
regi strant, or an applicant for licensure or registration. The
departnent may hol d hearings, adm nister oaths, and order
rel evant testinony to be taken and shall report its findings to
the appropriate disciplinary subconmttee. The disciplinary
subconm ttee shall proceed under section 5226 if it finds that 1
or nore of the follow ng grounds exist:

(a) A violation of general duty, consisting of negligence or
failure to exercise due care, including negligent del egation to
or supervision of enployees or other individuals, whether or not
injury results, or any conduct, practice, or condition that

inmpairs, or may inpair, the ability to safely and skillfully
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practice the heal th profession

(b) Personal disqualifications, consisting of 1 or nore of
the foll ow ng:

(1) I'nconpetence.

(i) Subject to sections 16165 to 16170a of the public health
code, substance abuse as defined in section 6107.

(1i) Mental or physical inability reasonably related to and
adversely affecting the licensee's ability to practice in a safe
and conpet ent nmanner

(iv) Declaration of nmental inconpetence by a court of
conmpet ent jurisdiction.

(v) Conviction of a m sdenmeanor puni shabl e by inprisonment
for a mximumtermof 2 years; a m sdenmeanor involving the
illegal delivery, possession, or use of a controlled substance;
or a felony. A certified copy of the court record is conclusive
evi dence of the conviction.

(vi) Lack of good noral character.

(vii) Conviction of a crimnal offense under sections 520b to
520g of the M chigan penal code, 1931 PA 328, MCL 750.520b to
750. 520g. A certified copy of the court record is concl usive
evi dence of the conviction.

(wviii) Conviction of a violation of section 492a of the
M chi gan penal code, 1931 PA 328, MCL 750.492a. A certified copy
of the court record is conclusive evidence of the conviction

(ix) Conviction of a m sdenmeanor or felony involving fraud in
obtaining or attenpting to obtain fees related to the practice of

a health profession. A certified copy of the court record is
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concl usi ve evidence of the conviction.

(X) Final adverse adm nistrative action by a |icensure,
regi stration, disciplinary, or certification board involving the
hol der of, or an applicant for, a license or registration
regul ated by another state or a territory of the United States,
by the United States mlitary, by the federal governnent, or by
anot her country. A certified copy of the record of the board is
concl usi ve evidence of the final action

(xi) Conviction of a m sdenmeanor that is reasonably rel ated
to or that adversely affects the licensee's ability to practice
in a safe and conpetent manner. A certified copy of the court
record i s conclusive evidence of the conviction.

(xii) Conviction of a violation of section 430 of the
M chi gan penal code, 1931 PA 328, MCL 750.430. A certified copy
of the court record is conclusive evidence of the conviction.

(c) Prohibited acts, consisting of 1 or nore of the
fol |l ow ng:

(1) Fraud or deceit in obtaining or renewing a |license or
regi stration.

(i) Permtting the license or registration to be used by an
unaut hori zed person.

(1it) Practice outside the scope of a |icense.

(iv) Obtai ning, possessing, or attenpting to obtain or
possess a controlled substance or a drug as defined in section
7105 of the public health code without |awful authority; or
selling, prescribing, giving away, or adm nistering drugs for

ot her than | awful diagnostic or therapeutic purposes.
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(d) Unethical business practices, consisting of 1 or nore of
the foll ow ng:

(1) Fal se or m sl eading adverti sing.

(ii)) Dividing fees for referral of patients or accepting
ki ckbacks on medi cal or surgical services, appliances, or
medi cati ons purchased by or in behalf of patients.

(1it) Fraud or deceit in obtaining or attenpting to obtain
third party rei nbursenent.

(e) Unprofessional conduct, consisting of 1 or nore of the
fol | ow ng:

(1) Msrepresentation to a consuner or patient or in
obtaining or attenpting to obtain third party rei nbursenent in
the course of professional practice.

(i) Betrayal of a professional confidence.

(1it) Promotion for personal gain of an unnecessary drug,
devi ce, treatnent, procedure, or service.

(ivy Arequirenment by a |licensee that an individual purchase
or secure a drug, device, treatnment, procedure, or service from
anot her person, place, facility, or business in which the
i censee has a financial interest.

(f) Failure to report a change of nane or nmmiling address
within 30 days after the change occurs.

(g) Aviolation, or aiding or abetting in a violation, of
this article or of a rule pronulgated under this article.

(h) Failure to conply with a subpoena issued pursuant to
this part, failure to respond to a conplaint issued under this

article or article 7 of the public health code, failure to appear
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at a conpliance conference or an adm nistrative hearing, or
failure to report under section 5222 or 5223.

(i) Failure to pay an installnent of an assessnent |evied
pursuant to the insurance code of 1956, 1956 PA 218, MCL 500. 100
to 500.8302, within 60 days after notice by the appropriate
boar d.

(j) Failure to neet 1 or nore of the requirenents for
i censure or registration under section 5174.

(k) A violation of the nedical records access act.

Sec. 5222. (1) A licensee or registrant having know edge
that another |icensee or registrant has conmtted a violation
under section 5221 or article 7 of the public health code or a
rul e pronul gated under article 7 of the public health code shal
report the conduct and the nane of the subject of the report to
the departnent. Information obtained by the departnment under this
subsection is confidential and is subject to sections 5238 and
5244. Failure of a licensee or registrant to nake a report under
this subsection does not give rise to a civil cause of action for
danmages agai nst the licensee or registrant, but the |icensee or
registrant is subject to adm nistrative action under sections
5221 and 5226. This subsection does not apply to a licensee or
regi strant who obtains the know edge of a violation while
provi di ng professional services to the |icensee or registrant to
whom t he knowl edge applies, who is serving on a duly constituted
ethics or peer review commttee of a professional association, or
who is serving on a conmttee assigned a professional review

function in a health facility or agency.
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(2) Unless the |licensee or registrant maki ng the report
otherwi se agrees in witing, the identity of the |licensee or
regi strant making the report shall remain confidential unless
di sci plinary proceedings under this part are initiated agai nst
the subject of the report and the |licensee or registrant naking
the report is required to testify in the proceedi ngs.

(3) Alicensee or registrant shall notify the departnent of
a crimnal conviction or a disciplinary licensing or registration
action taken by another state against the |icensee or registrant
within 30 days after the date of the conviction or action. This
subsection includes, but is not limted to, a disciplinary action
that is stayed pendi ng appeal .

Sec. 5223. (1) Except as otherwi se provided in this section,
a licensee or registrant who has reasonabl e cause to believe that
a licensee, registrant, or applicant is inpaired shall report
that fact to the departnment. For purposes of this subsection, a
report filed with the commttee or with the program consultants
described in section 16168 of the public health code is
considered to be filed with the departnent. A |licensee or
regi strant who fails to report under this subsection is not
liable in a civil action for damages resulting fromthe failure
to report, but the licensee or registrant is subject to
adm ni strative action under sections 5221 and 5226.

(2) This section does not apply to a licensee or registrant
who is in a bona fide health professional-patient relationship
with a licensee, registrant, or applicant believed to be

I mpai r ed.
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(3) Alicensee or registrant who in good faith conplies with
this section is not liable for damages in a civil action or
subj ect to prosecution in a crimnal proceeding as a result of
t he conpli ance.

Sec. 5224. (1) Failure or refusal to submt to an
exam nation that the departnent, a disciplinary subcommttee, or
a board or task force is authorized to require under this part
after reasonabl e notice and opportunity for a hearing constitutes
a ground for denial or suspension of a license or registration
until the exam nation is taken.

(2) Additional grounds for disciplinary action may be found
in a part dealing with a specific health profession.

Sec. 5226. (1) After finding the existence of 1 or nore of
the grounds for disciplinary subconmttee action referred to in
section 5221, a disciplinary subconmttee shall inpose 1 or nore

of the follow ng sanctions for each violation:

Viol ations of Section 5221 Sancti ons

Subdi vision (a), (b)(ii), Probation, limtation, denial,

(b)(iv), (b)(wvi), or suspensi on, revocation,

('b) (vii) restitution, community service,
or fine.

Subdi vi si on (b) (viii) Revocati on or deni al

Subdi vi sion (b) (i), Limtation, suspension,

(b) (iii), (b)(v), revocation, denial,

(b)(ix), (b)(x, probation, restitution,

(b) (xi), or (b)(xii) communi ty service, or fine.

Subdi vision (c) (i) Deni al , revocati on, suspension,
probation, limtation, conmunity
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Subdi vi si on

Subdi vi si on

Subdi vi si on

or (d) (iii)

Subdi vi si on

or (d) (ii)

Subdi vi si on

Subdi vi si on
or (h)

Subdi vi si on
or (e)(iv)

Subdi vi si on
Subdi vi si on

Subdi vi si on
Subdi vi si on
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(c) (i)

(c) (iii)

(c) (iv)

(d) ()

(e) (i)

(e) (i)

(‘e) (iii)

()
(g) or

(i)
(i)

(k)
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service, or fine.

Deni al , suspensi on, revocation,
restitution, community service,
or fine.

Probation, denial, suspension,

revocation, restitution,

communi ty service, or fine.

Fi ne, probation, denial,
suspensi on, revocation, conmunity
service, or restitution.

Repri mand, fine, probation,
communi ty service, denial,

or restitution.

Repri mand, fine, probation,
limtation, suspension, comunity

service, denial, or restitution.

Repri mand, probation

suspensi on, restitution,

community service, denial, or
fine.
Repri mand, fine, probation,

suspensi on, revocation,

limtation, community service,
denial, or restitution
Reprimand or fi ne.
Repri mand, probation, deni al
suspensi on, revocation,
limtation, restitution,
community service, or fine.
Suspensi on or fine.

Repri mand, denial, or
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[imtation.

(2) Determination of sanctions for violations under this
section shall be nmade by a disciplinary subcommttee. If, during
judicial review, the court of appeals determnes that a fina
deci sion or order of a disciplinary subcomittee prejudices
substantial rights of the petitioner for 1 or nore of the grounds
listed in section 106 of the adm nistrative procedures act of
1969 and holds that the final decision or order is unlawful and
IS to be set aside, the court shall state on the record the
reasons for the holding and may remand the case to the
di sciplinary subcommttee for further consideration.

(3) Adisciplinary subcommttee may inpose a fine of up to,
but not exceedi ng, $250,000.00 for a violation of section 5221(a)
or (b) of the public health code.

(4) A disciplinary subcommttee may require a |licensee or
regi strant or an applicant for |licensure or registration who has
violated this article or article 7 of the public health code or a
rul e pronmul gated under this article or article 7 of the public
health code to satisfactorily conplete an educational program a
training program or a treatnent program a nental, physical, or
pr of essi onal conpetence exam nation, or a conbination of those
prograns and exani nati ons.

Sec. 5227. (1) For an offense conmtted within 2 years after
a previous offense of the sanme kind, a disciplinary subcommittee
may suspend or revoke the license or registration.

(2) Section 5226 and this section do not limt any other
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sanction or additional action a disciplinary subconmttee is
aut hori zed to i npose or take.

Sec. 5231. (1) A person or governnmental entity that believes
that a violation of this article or article 7 of the public
heal th code or a rule pronul gated under this article or article 7
of the public health code exists may nmake an all egation of that
fact to the departnent in witing.

(2) If, upon review ng an application or an allegation or a
l'icensee's file under section 5211(4), the departnent determ nes
there is a reasonable basis to believe the existence of a
violation of this article or article 7 or a rule promul gated
under this article or article 7, the departnent, with the
aut hori zation of the chair of the applicant's, licensee's, or
registrant's board or task force or his or her designee, shal
investigate. If the chair or his or her designee fails to grant
or deny authorization within 7 days after receipt of a request
for authorization, the departnment shall investigate.

(3) Upon the receipt of information reported pursuant to
section 5243(2) that indicates 3 or nore nal practice settlenents,
awards, or judgnents against a licensee in a period of 5
consecutive years or 1 or nore mal practice settlenents, awards,
or judgnents against a |licensee totaling nore than $200, 000.00 in
a period of 5 consecutive years, whether or not a judgment or
award i s stayed pendi ng appeal, the departnent shall investigate.

(4) At any tine during an investigation or follow ng the
i ssuance of a conplaint, the departnent may schedul e a conpliance

conference pursuant to section 92 of the adm nistrative
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procedures act of 1969. The conference may include the applicant,
i censee, or registrant, the applicant's, licensee's, or
registrant's attorney, 1 nenber of the departnent's staff, and
any ot her individuals approved by the departnent. One nenber of

t he appropriate board or task force who is not a nenber of the

di sciplinary subcommttee with jurisdiction over the matter nmay
attend the conference and provi de such assi stance as needed. At
the conpliance conference, the departnment shall attenpt to reach
agreenent. |f an agreenent is reached, the departnent shal

submit a witten statenent outlining the terns of the agreenent,
or a stipulation and final order, if applicable, or a request for
dism ssal to the appropriate disciplinary subcommttee for
approval . If the agreenent or stipulation and final order or
request for dismssal is rejected by the disciplinary

subconm ttee, or if no agreenent is reached, a hearing before a
heari ngs exam ner shall be scheduled. A party shall not nmake a
transcript of the conpliance conference. Al records and
docunents of a conpliance conference held before a conplaint is

i ssued are subject to section 5238.

(5) Wthin 90 days after an investigation is initiated under
subsection (2) or (3), the departnment shall do 1 or nore of the
fol | ow ng:

(a) Issue a formal conplaint.

(b) Conduct a conpliance conference under subsection (4).

(c) Issue a sunmmary suspensi on.

(d) Issue a cease and desi st order

(e) Dism ss the conplaint.
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(f) Place in the conplaint file not nore than 1 witten
extensi on of not nore than 30 days to take action under this
Ssubsecti on.

(6) Unless the person submtting the allegation under
subsection (1) otherwi se agrees in witing, the departnent shal
keep the identity of a person submitting the allegation
confidential until disciplinary proceedings under this part are
initiated against the subject of the allegation and the person
maki ng the allegation is required to testify in the proceedings.

(7) The departnent shall serve a conplaint pursuant to
section 5192. The departnent shall include in the conplaint a
notice that the applicant, |licensee, or registrant who is the
subj ect of the conplaint has 30 days fromthe date of receipt to
respond in witing to the conpl aint.

(8) The department shall treat the failure of the applicant,
licensee, or registrant to respond to the conplaint within the
30-day period set forth in subsection (7) as an adm ssion of the
al | egations contained in the conplaint. The departnent shal
notify the appropriate disciplinary subconmttee of the
individual's failure to respond and shall forward a copy of the
conmplaint to that disciplinary subcommttee. The disciplinary
subconmi ttee nmay then inpose an appropriate sanction under this
article or article 7 of the public health code.

Sec. 5231a. (1) If an agreement is not reached at a
conmpl i ance conference held under section 5231(4), or if an
agreenent is reached but is rejected by a disciplinary

subconm ttee and the parties do not reach a new agreenent, the
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departnent shall hold a hearing before a hearings exam ner

enpl oyed by or under contract to the departnment. |If an agreenent
is reached but is rejected by the disciplinary subcommttee, the
departnent shall not hold another conpliance conference, but my
continue to try and reach a new agreenent. The heari ngs exam ner
shal | conduct the hearing within 60 days after the conpliance
conference at which an agreenent is not reached or after the
agreenent is rejected by the disciplinary subcommittee, unless a
new agreenent is reached and approved by the disciplinary
subconm ttee. One nenber of the appropriate board or task force
who is not a nmenber of the disciplinary subcommttee with
jurisdiction over the matter may attend the hearing and provide
such assistance as needed.

(2) The hearings exam ner shall determine if there are
grounds for disciplinary action under section 5221 or if the
applicant, licensee, or registrant has violated this article or
article 7 of the public health code or the rules pronul gated
under this article or article 7 of the public health code. The
heari ngs exam ner shall prepare recommended findings of fact and
conclusions of law for transmttal to the appropriate
di sci plinary subcommttee. The heari ngs exam ner shall not
reconmend or inpose penalties.

(3) The applicant, |icensee, or registrant who is the
subj ect of the conplaint or the departnent of attorney general
may request and be granted not nore than 1 continuance by the
heari ngs exam ner for good cause shown.

(4) The applicant, |icensee, or registrant may be
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represented at the hearing by | egal counsel. The departnent shal
be represented at the hearing by an assistant attorney general
fromthe departnment of attorney general. The assistant attorney
general shall not be the same individual assigned by the
departnment of attorney general to provide | egal counsel to the
board or the special assistant attorney general described in
section 5237.

(5) Unless a continuance has been granted under subsection
(3), failure of an applicant, licensee, or registrant to appear
or be represented at a schedul ed hearing shall be treated by the
heari ngs exam ner as a default and an adm ssion of the
al l egations contained in the conplaint. The hearings exam ner
shall notify the appropriate disciplinary subcommttee of the
individual's failure to appear and forward a copy of the
conmpl ai nt and any other relevant records to the disciplinary
subconm ttee. The disciplinary subconmttee may then inpose an
appropriate sanction under this article or article 7 of the
public health code, or both.

Sec. 5232. (1) The departnment shall provide an opportunity
for a hearing in connection with the denial, reclassification,
limtation, reinstatenent, suspension, or revocation of a |license
or a proceeding to reprimand, fine, order conmmunity service or
restitution, or place a |licensee on probation.

(2) The department shall provide an opportunity for a
hearing in connection with the denial, limtation, suspension,
revocation, or reinstatenent of a registration or a proceeding to

reprimand, fine, order community service or restitution, or place
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a regi strant on probation.

(3) Adisciplinary subcomrttee shall neet within 60 days
after receipt of the recommended findings of fact and concl usions
of law from a hearings exam ner to i npose a penalty.

(4) Only the departnent shall pronul gate rul es governing
hearings under this article or article 7 of the public health
code and rel ated prelimnary proceedi ngs.

Sec. 5233. (1) The departnent may conduct an investigation
necessary to adm nister and enforce this article. Investigations
may include witten, oral, or practical tests of a |icensee's or
regi strant's conpetency. The departnent may establish a special
paral egal unit to assist the departnent.

(2) The departnent nmay order an individual to cease and
desist froma violation of this article or article 7 of the
public health code or a rule promulgated under this article or
article 7 of the public health code.

(3) An individual ordered to cease and desi st under
subsection (2) is entitled to a hearing before a hearings
examner if the individual files a witten request for a hearing
within 30 days after the effective date of the cease and desi st
order. The departnment shall subsequently present the notice, if
any, of the applicant's, licensee's, or registrant's failure to
respond to a conplaint, or attend or be represented at a hearing
as described in section 5231 or 5231a, or the recomended
findings of fact and conclusions of law to the appropriate
di sciplinary subcommttee to determ ne whether the order is to

remain in effect or be dissol ved.
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(4) Upon a violation of a cease and desi st order issued
under subsection (2), the departnent of attorney general may
apply in the circuit court to restrain and enjoin, tenmporarily or
permanently, an individual fromfurther violating the cease and
desi st order.

(5) After consultation with the chair of the appropriate
board or task force or his or her designee, the departnment may
sumarily suspend a license or registration if the public health,
safety, or welfare requires enmergency action in accordance with
section 92 of the adm nistrative procedures act of 1969. If a
l'i censee or registrant is convicted of a felony, a m sdeneanor
puni shabl e by inprisonment for a maxinumtermof 2 years, or a
m sdeneanor involving the illegal delivery, possession, or use of
a controll ed substance, the departnment shall find that the public
heal th, safety, or welfare requires energency action and, in
accordance with section 92 of the adm nistrative procedures act
of 1969, shall summarily suspend the licensee's |icense or the
registrant's registration. If a licensee or registrant is
convicted of a m sdenmeanor involving the illegal delivery,
possession, or use of alcohol that adversely affects the
licensee's ability to practice in a safe and conpetent manner,
the departnent may find that the public health, safety, or
wel fare requires energency action and, in accordance with section
92 of the adm nistrative procedures act of 1969, may summarily
suspend the licensee's license or the registrant's registration

Sec. 5234. The departnent may hol d heari ngs and adm ni ster

oaths and order testinony to be taken at a hearing or by
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deposi tion conducted pursuant to the adm nistrative procedures
act of 1969.

Sec. 5235. (1) Upon application by the attorney general or a
party to a contested case, the circuit court nmay issue a subpoena
requiring a person to appear before a hearings examner in a
contested case or before the departnment in an investigation and
be exam ned with reference to a matter within the scope of that
contested case or investigation and to produce books, papers, or
docunents pertaining to that contested case or investigation. A
subpoena i ssued under this subsection may require a person to
produce all books, papers, and docunents pertaining to all of a
licensee's or registrant's patients in a long-termcare facility
or adult foster care facility on a particular day if the
all egation that gave rise to the disciplinary proceedi ng was nmade
by or pertains to 1 or nore of those patients.

(2) A copy of a record of a board or a task force or a
di sciplinary subcomm ttee or a hearings exam ner certified by a
person designated by the director is prima facie evidence of the
matters recorded and is adm ssible as evidence in a proceeding in
this state with the sane force and effect as if the original were
pr oduced.

Sec. 5236. (1) In a hearing or an investigation where nental
or physical inability or substance abuse under section 5221 or
inmpairnent is alleged, a disciplinary subconmttee or a hearings
exam ner or the departnment with the approval of a disciplinary
subconmittee nmay require the applicant, |icensee, or registrant

to submt to a nmental or physical exam nation conducted by
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physi ci ans or other appropriate health professionals designated
by the disciplinary subcomrittee or the departnment. An

exam nati on conducted under this subsection shall be at the
expense of the departnent.

(2) For purposes of this section, an individual |icensed or
regi stered under this part who accepts the privilege of
practicing in this state, by so practicing or by receiving a
license or renewal to practice or by receiving registration, and
an individual who applies for licensure or registration, consents
to submt to a nmental or physical exam nation under subsection
(1) when directed to do so in witing by a disciplinary
subconm ttee, a hearings exam ner, or the departnent. The
i ndi vi dual waives all objections to the adm ssibility of the
testinmony or exam nation reports of the exam ning health
prof essional on the ground that the testinony or reports
constitute privileged comuni cati ons.

Sec. 5237. (1) In inposing a penalty under section 5232(3),
a disciplinary subcommttee shall review the recommended fi ndi ngs
of fact and conclusions of |aw of the hearings exam ner.

(2) The department of attorney general nmay assign an
i ndependent speci al assistant attorney general who is under
contract to the departnent of attorney general and is not a
menber of the state classified civil service to advise the
di sci plinary subcommttees on matters of |aw and provi de ot her
| egal assi stance as necessary. A special assistant attorney
general assigned to the disciplinary subconmttees under this

subsection shall not be the sane individual who represented the
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departnent before a hearings exam ner under section 523l1a(4).

(3) In review ng the reconmended findings of fact and
concl usions of |aw of the hearings exam ner and the record of the
hearing, a disciplinary subconmttee may request the hearings
exam ner to take additional testinobny or evidence on a specific
i ssue or may revise the recommended findings of fact and
conclusions of |aw as determ ned necessary by the disciplinary
subconmittee, or both. A disciplinary subcommttee shall not
conduct its own investigation or take its own additiona
testinony or evidence under this subsection.

(4) If a disciplinary subcommttee finds that a
preponderance of the evidence supports the recommended fi ndings
of fact and concl usions of |aw of the hearings exam ner
i ndi cating that grounds exist for disciplinary action, the
di sci plinary subcommttee shall inpose an appropriate sanction
under this article or article 7 of the public health code, or
both. If the disciplinary subconmttee finds that a preponderance
of the evidence does not support the findings of fact and
conclusions of |aw of the hearings exam ner indicating that
grounds exist for disciplinary action, the disciplinary
subconm ttee shall dismss the conplaint. A disciplinary
subconm ttee shall report final action taken by it in witing to
the appropriate board or task force.

(5) The conpliance conference, the hearing before the
heari ngs exam ner, and final disciplinary subconmttee action
shall be conpleted within 1 year after the departnent initiates

an investigation under section 5231(2) or (3). The depart nent
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shall note in its annual report any exceptions to the 1l-year
requiremnent.

(6) A final decision of a disciplinary subcommttee may be
appeal ed only to the court of appeals. An appeal filed under this
subsection is by right.

Sec. 5238. (1) Except as otherw se provided in section
13(1) (u) (i) and (ii) of the freedom of information act, 1976 PA
442, MCL 15.243, the information including, but not limted to,
pati ent nanmes, obtained in an investigation or a conpliance
conference before a conplaint is issued, is confidential and
shal | not be disclosed except to the extent necessary for the
proper functioning of a hearings exam ner, a disciplinary
subconm ttee, or the departnent.

(2) A compliance conference conducted under this part before
a conplaint is issued shall be closed to the public.

Sec. 5239. Each licensee or registrant who is in private
practice shall make avail abl e upon request of a patient a
panphl et provided by the departnent outlining the procedure for
filing an allegation wth the departnment under section 5231. The
departnment shall prepare the panphlet in consultation with
appropri ate professional associations and the boards and task
forces. The departnent shall prepare and print the panphlet in
| anguages that are appropriate to the ethnic conposition of the
pati ent popul ation where the panphlet will be avail able.

Sec. 5241. (1) After admnistrative disciplinary action is
final, the department shall publish a list of the nanes and

addresses of disciplined individuals. The departnent shal
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indicate on the list that a final admnistrative disciplinary
action is subject to judicial review. The departnent shall report
di sciplinary action to the comm ssioner of insurance, the state
and federal agencies responsible for fiscal adm nistration of
federal health care prograns, and the appropriate professional
associ ati on.

(2) Once each cal endar year, the departnment shall transmt
to the library of Mchigan sufficient copies of a conpilation of
the lists required under subsection (1) for the inmmedi ately
precedi ng 3 cal endar years. The library of M chigan shal
distribute the conpilation to each depository library in the
state. The departnment also shall transmt the conpilation to each
county clerk in the state once each cal endar year.

(3) The departnent shall report the disciplinary actions to
appropriate licensed long-termcare facilities and adult foster
care facilities. The conm ssioner of insurance shall report the
di sciplinary actions received fromthe departnent to insurance
carriers providing professional liability insurance.

(4) In case of a sunmary suspension of a |icense under
section 5233(5), the departnment shall report the nane and address
of the individual whose |icense has been suspended to the
comm ssi oner of insurance, the state and federal agencies
responsi ble for fiscal adm nistration of federal health care
prograns, and the appropriate professional association.

(5) Alicensee or registrant whose license or registration
is revoked or suspended under this article shall give notice of

the revocation or suspension to each patient who contacts the
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i censee or registrant for professional services during the term
of the revocation or suspension. The notice required under this
subsection nmay be given orally and shall be given at the tinme of
cont act .

(6) Alicensee or registrant whose license or registration
is revoked or is suspended for nore than 60 days under this
article shall notify in witing each patient or client to whom
the licensee or registrant rendered professional services in the
licensee's or registrant's private practice during the 120 days
i medi ately preceding the date of the final order inposing the
revocation or suspension and to each individual who is already
schedul ed for professional services during the first 120 days
after the date of the final order inposing the revocation or
suspensi on. The notice shall be on a form provided by the
licensee's or registrant's board or task force and shall state,
at a mninmum the name, address, and |license or registration
nunber of the licensee or registrant, the fact that his or her
license or registration has been revoked or suspended, the
effective date of the revocation or suspension, and the term of
the revocation or suspension. Each board or task force shal
devel op a notice formthat nmeets at |east the m ni num
requi renments of this subsection. The |icensee or registrant shal
send the notice to each patient or client to whomthe |icensee or
regi strant rendered professional services in the |icensee's or
registrant's private practice during the 120 days i nmedi ately
preceding the date of the final order inposing the revocation or

suspension within 30 days after the date of the final order

04998' 05 KAO



© 00 N oo o0~ W N P

N N N N N N NN PR P P P R P PR R Rk R
N~ o o0 A WN P O ©O 0N O O~ WDN P O

228

i nposi ng the revocation or suspension and shall sinultaneously
transmt a copy of the notice to the departnment. The |icensee or
registrant orally shall notify each individual who contacts the
i censee or registrant for professional services during the first
120 days after the date of the final order inposing the
revocation or suspension. The licensee or registrant shall also
provide a copy of the notice within 10 days after the date of the
final order inposing the revocation or suspension to his or her
enpl oyer, if any, and to each hospital, if any, in which the
licensee or registrant is admtted to practice.

(7) Alicensee or registrant who is reprinmanded, fined,
pl aced on probation, or ordered to pay restitution under this
article or an applicant whose application for |icensure or
registration is denied under this article shall notify his or her
enpl oyer, if any, and each hospital, if any, in which he or she
is admtted to practice, in the same manner as provided for
notice of revocation or suspension to an enployer or hospital
under subsection (6), within 10 days after the date of the fina
order inposing the sanction.

(8) The departnent annually shall report to the legislature
and to each board and task force on disciplinary actions taken
under this article and article 7 of the public health code. The
report shall contain, at a mninum all of the follow ng
i nformati on:

(a) Investigations conducted, conplaints issued, and
settlements reached by the departnment of commerce, separated out

by type of conplaint and heal th profession.
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(b) Investigations and conplaints closed or dism ssed.

(c) Actions taken by each disciplinary subcomittee,
separated out by type of conplaint, health profession, and fina
order issued.

(d) Recommendati ons by boards and task forces.

(e) The nunber of extensions and del ays granted by the
departnment that were in excess of the tine limts required under
this article for each phase of the disciplinary process, and the
types of cases for which the extensions and del ays were granted.

Sec. 5243. (1) The departnment or a disciplinary subcommttee
appoi nted under section 5216 nmay request and shall receive the
foll owi ng reports:

(a) Information froma licensed long-termcare facility or
adult foster care facility as to disciplinary action taken by it
pursuant to section 3127.

(b) Information froman insurer providing professional
liability insurance as to clains or actions for damages agai nst a
i censee; settlenments in any anmount; final disposition not
resulting in paynment on behalf of the insured; and a persona
injury clainmed to have been caused by an error, om ssion, or
negligence in the performance of the insured professiona
services. An insurer that receives a request under this
subdi vision shall submt the information requested directly to
t he departnent.

(c) Information froma court in this state as to a felony or
m sdemeanor conviction or a judgnment against a |icensee or

registrant finding the licensee or registrant negligent in an
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action for mal practice, whether or not the judgment is appeal ed.

(d) Areport by a licensee or registrant under section 5222.

(e) Information provided by the state insurance comm ssi oner
under sections 2477, 2477b, and 2477c of the insurance code of
1956, 1956 PA 218, MCL 500. 2477, 500.2477b, and 500.2477c,

i nformation provided by the national practitioner data bank, and
reports fromthe Mchigan health care arbitration program

(f) Reports fromany other appropriate source necessary for
determi nation of the conpetency and safety of the practice of a
i censee. Appropriate sources include, but are not limted to,
appoi nted public and private professional review entities and
public and private health i nsurance prograns.

(2) Wthin 10 days after the entry of a judgnent against a
i censee finding the |licensee negligent in an action for
mal practice or the approval by a court of a settlenent in an
action for mal practice, the clerk of the court in which the
judgnent was entered or the settlenent approved shall prepare and
i medi ately forward to the departnent on a form prescribed by the
departnment a report setting forth the nane of the |icensee and
t he anmount of danmages awarded or the anobunt of the approved
settl enent.

Sec. 5244. (1) A person, including a state or county health
prof essi onal organi zation, a conmttee of the organization, or an
enpl oyee or officer of the organization furnishing information
to, or on behalf of, the organization, acting in good faith who
makes a report; assists in originating, investigating, or

preparing a report; or assists a board or task force, a
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di sci plinary subcommttee, a hearings exam ner, the conmttee, or
the departnent in carrying out its duties under this article is
i mune fromcivil or crimnal liability including, but not
limted to, liability in a civil action for damages that m ght
ot herwi se be incurred thereby and is protected under the
whi st| ebl owers' protection act, 1980 PA 469, MCL 15.361 to
15.369. A person nmaking or assisting in making a report, or
assisting a board or task force, a hearings exam ner, the
commttee, or the departnent, is presuned to have acted in good
faith. The immnity fromcivil or crimnal liability granted
under this subsection extends only to acts done pursuant to this
article.

(2) The physician-patient privilege created in section 2157
of the revised judicature act of 1961, 1961 PA 236, MCL 600. 2157,
does not apply in an investigation or proceeding by a board or
task force, a disciplinary subconmttee, a hearings exam ner, the
commttee, or the departnment acting within the scope of its
aut hori zation. Unl ess expressly waived by the individual to whom
the information pertains, the information obtained is
confidential and shall not be disclosed except to the extent
necessary for the proper functioning of a board or task force, a
di sciplinary subcommttee, the conmmttee, or the departnent.
Except as otherw se provided in this subsection, a person shal
not use or dissem nate the informati on except pursuant to a valid
court order.

Sec. 5245. (1) An individual whose license is limted,

suspended, or revoked under this part may apply to his or her
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board or task force for a reinstatenent of a revoked or suspended
license or reclassification of a limted |icense pursuant to
section 5247 or 5249.

(2) An individual whose registration is suspended or revoked
under this part may apply to his or her board for a reinstatenent
of a suspended or revoked registration pursuant to section 5248.

(3) A board or task force shall reinstate a |license or
regi strati on suspended for grounds stated in section 5221(i) upon
paynment of the install nment.

(4) Except as otherw se provided in this subsection, in case
of a revoked license or registration, an applicant shall not
apply for reinstatenent before the expiration of 3 years after
the effective date of the revocation. In the case of a |icense or
regi stration that was revoked for a violation of section
5221(b)(wvii), a violation of section 5221(c)(iv) consisting of a
felony conviction, or any other felony conviction involving a
control | ed substance, an applicant shall not apply for
rei nstatenent before the expiration of 5 years after the
effective date of the revocation. The departnent shall return an
application for reinstatenent received before the expiration of
the applicable tinme period under this subsection.

(5) The department shall provide an opportunity for a
hearing before final rejection of an application for
rei nstatenent.

(6) Based upon the reconmendation of the disciplinary
subcommittee for each health profession, the departnent shal

adopt guidelines to establish specific criteria to be net by an
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applicant for reinstatenent under this article or article 7 of
the public health code. The criteria may include corrective
measures or renedi al education as a condition of reinstatenent.
If a board or task force, in reinstating a |license or

regi stration, deviates fromthe guidelines adopted under this
subsection, the board or task force shall state the reason for
t he deviation on the record.

(7) An individual who seeks reinstatenent or
reclassification of a license or registration pursuant to this
section shall pay the application processing fee as a
rei nstatement or reclassification fee. If approved for
reinstatenment or reclassification, the individual shall pay the
per year license or registration fee for the applicable |icense
or registration period.

(8) An individual who seeks reinstatenment of a revoked or
suspended license or reclassification of a limted |icense
pursuant to this section shall have a crimnal history check
conducted in accordance with section 5174 and submt a copy of
the results of the background check to the board with his or her
application for reinstatenent or reclassification.

Sec. 5247. (1) A board or task force may reinstate a |icense
or issue a limted license to an individual whose |icense has
been suspended or revoked under this part if after a hearing the
board or task force is satisfied by clear and convincing evidence
that the applicant is of good noral character, is able to
practice the profession with reasonable skill and safety to

patients, has net the criteria in the rules pronul gated under
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section 5245(6), and should be permitted in the public interest
to practice. Pursuant to the rules promul gated under section
5245(6), as a condition of reinstatenent, a disciplinary
subconm ttee, upon the recommendati on of a board or task force,
may inpose a disciplinary or corrective nmeasure authorized under
this part and require that the licensee attend a school or
program sel ected by the board or task force to take designated
courses or training to becone conpetent or proficient in those
areas of practice in which the board or task force finds the
licensee to be deficient. The board or task force may require a
statenent on a formapproved by it fromthe chief adm nistrator
of the school or program attended or the person responsible for
the training certifying that the |licensee has achieved the
requi red conpetency or proficiency.

(2) As a condition of reinstatenent, a board or task force
shal |l place the |licensee on probation for 1 year under conditions
set by the board or task force. If a licensee whose |icense has
been revoked cannot apply for reinstatenent for 5 years after the
date of revocation, then, as a condition of reinstatenment, the
board or task force shall require the licensee to take and pass
the current |icensure exam nati on.

(3) A board or task force shall not reinstate a |icense
suspended or revoked for grounds stated in section 5221(b) (i),
(1it), or (iv) until it finds that the licensee is nentally or
physically able to practice with reasonable skill and safety to
patients. The board or task force may require further exam nation

of the licensee, at the licensee's expense, necessary to verify
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that the Iicensee is nentally or physically able. A licensee

af fected by this section shall be afforded the opportunity at
reasonable intervals to denonstrate that he or she can resune
conpetent practice in accordance with standards of acceptable and
prevailing practice.

Sec. 5248. A registration board may reinstate a registration
revoked or suspended under this part if, after a hearing, the
board is satisfied by clear and convincing evidence that the
i ndi vidual is of good noral character, has the education and
experience as required in this article, has net the criteria in
the rul es promul gated under section 5245(6), and will use the
title lawfully and act in accordance with this article.

Sec. 5249. A disciplinary subcommttee may reclassify a
license Iimted under this part to alter or renove the
limtations if, after a hearing, it is satisfied that the
applicant will practice the profession safely and conpetently
within the area of practice and under conditions stipul ated by
the disciplinary subconmttee, and should be permtted in the
public interest to so practice. The disciplinary subcommttee may
require the subm ssion of information necessary to nake the
determination required for reclassification. As a condition of
reclassification, the disciplinary subcommttee may require that
the Iicensee take an exam nation or attend a school or program
sel ected by the disciplinary subconmttee to take designated
courses or training to becone conpetent in those areas of
practice the disciplinary subconm ttee determ nes necessary for

reclassification. The disciplinary subcommttee may require a
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statenent on a formapproved by it fromthe chief adm nistrator
of the school or program attended or the person responsible for
the training certifying that the |licensee has achieved the
requi red conpetency.

Sec. 5261. (1) An individual who is not |icensed or
regi stered under this article shall not use an insignia, title,
or letter, or a word, letter, or phrase singly or in conbination,
with or without qualifying words, letters, or phrases, under a
circunstance to induce the belief that the person is licensed or
registered in this state, is lawfully entitled in this state to
engage in the practice of a health profession regulated by this
article, or is otherwise in conpliance with this article.

(2) An individual shall not announce or hold hinself or
hersel f out to the public as limting his or her practice to, as
bei ng specially qualified in, or as giving particular attention
to a health profession specialty field for which a board issues a
specialty certification without first having obtained a specialty
certification.

Sec. 5277. (1) A licensee or registrant who provides to a
pati ent nonenergency health care that the |icensee or registrant
is licensed or registered under this article to provide, and who
receives no conpensation for providing the nonenergency health
care, is not liable in a civil action for damages for acts or
om ssions in providing the nonenmergency health care, unless the
acts or omssions were the result of gross negligence or wllful
and wanton m sconduct or were intended to injure the patient.

(2) The limtation on liability provided under subsection
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(1) applies only if the nonenmergency health care is provided
inside the prem ses of or as a result of a referral fromeither
of the follow ng:

(a) Along-termcare facility or adult foster care facility
for the sol e purpose of delivering nonenergency health care
wi t hout receiving conpensation.

(b) An entity that is not a long-termcare facility or adult
foster care facility and that provides nonemergency health care
to uninsured or underinsured individuals through the voluntary
services of licensees or registrants who recei ve no conpensation
for providing the nonenmergency health care.

(3) In addition to the restrictions under subsection (1),
the limtation on liability provided in subsection (1) does not
apply in regard to the nonenergency health care of a patient
unl ess, before the licensee or registrant provides that health
care, both of the follow ng occur:

(a) The licensee or registrant provides the patient with a
witten disclosure describing the [imtation on liability and
stating that the health care is free and conpensation for the
health care will not be requested from any source.

(b) The patient signs an acknow edgnment of receipt of the
witten disclosure.

(4) Along-termcare facility or adult foster care facility,
other than a facility described in subsection (2), that provides
financial, in-kind, or other support, not including health care
services, to a facility described in subsection (2) is not liable

in a civil action for damages based on nonenergency health care
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provided by the facility described in subsection (2).

(5) This section does not affect the liability of a facility
descri bed in subsection (2) as that liability existed before the
effective date of this section.

(6) This section does not apply to a civil action for
damages for acts or omssions if the nonenmergency health care is
surgery that customarily requires nore than a | ocal anesthetic.

(7) As used in this section, "conpensation" neans receipt of
paynment or expected receipt of paynment from any source,
including, but not limted to, recei pt of paynent or expected
recei pt of paynent directly froma patient, froma patient's
parent, guardian, or spouse, or froma public or private health
care paynent or benefits plan on behalf of the patient, or
indirectly in the formof wages, salary, or other val uable
consi deration under an enpl oynent or service agreenent.

Sec. 5291. (1) Upon a violation of this article or of a rule
or order of a board or task force, a disciplinary subcomrttee,
or the departnent, the circuit court for the county in which the
violation occurs may restrain and enjoin a person fromthe
violation. A board or task force, a disciplinary subconm ttee, or
the departnent shall seek injunctive relief through the attorney
general or the prosecuting attorney of the county in which the
violation occurs. This proceeding may be in addition to and is
not in lieu of a crimnal prosecution or proceeding as to a
i cense or registration.

(2) The departnment, a board or task force, or a disciplinary

subconm ttee may request the attorney general or prosecuting
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attorney to prosecute a person violating this article. The
attorney general or the prosecuting attorney nay prosecute a
violation of this article.

Sec. 5294. Except as provided in section 5215, an individua
who practices or holds hinmself or herself out as practicing a
heal th profession regulated by this article without a |license or
regi stration or under a suspended, revoked, |apsed, void, or
fraudulently obtained Iicense or registration, or outside the
provisions of alimted |icense or registration, or who uses as
his or her own the license or registration of another person, is
guilty of a felony.

Sec. 5296. A person who uses a title regulated by this
article wwthout a registration or under a suspended, revoked, or
fraudul ently obtained registration, or who uses as his or her own
the registration of another person, is guilty of a m sdeneanor
puni shabl e as fol |l ows:

(a) For the first offense, by inprisonment for not nore than
90 days or a fine of $100.00, or both.

(b) For the second or subsequent offense, by inprisonment
for not less than 60 days or nore than 1 year or a fine of not
| ess than $300.00 or nore than $1,000.00, or both.

Sec. 5299. A person who violates or aids or abets another in
a violation of this article, other than those matters described
in sections 5294 and 5296, is guilty of a m sdeneanor punishable
as follows:

(a) For the first offense, by inprisonment for not nore than

90 days or a fine of not nore than $100. 00, or both.
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(b) For the second or subsequent offense, by inprisonment
for not |less than 90 days or nore than 6 nonths or a fine of not
| ess than $200. 00 or nore than $500.00, or both.

Sec. 5301. (1) Fees for licenses and registrations issued
and ot her services perforned by the departnent shall be as
prescribed in this article.

(2) This article does not prohibit a person who has a
contract with the departnment or any other person providing direct
services fromcollecting fees directly froman applicant,
regi strant, or |icensee.

(3) If the departnent term nates a contract with a person
who has been admi nistering a licensing or registration
exam nation to applicants for licensure or registration in a
specific profession and the departnent itself begins to
adm ni ster the exam nation, the departnent shall not charge an
applicant a fee greater than the fee charged under the term nated
contract unless the exam nation fee for that profession is
I ncreased under this article.

Sec. 5303. Each application for a |license or registration
shal | be acconpani ed by a nonrefundabl e application processing
fee. The departnment may also require that the application be
acconpanied by a fee for a required exam nation or inspection or
the fee for the initial |icense or registration period.

Sec. 5305. (1) An individual who is required to take an
exam nation shall pay an exam nation fee.

(2) An individual who is schedul ed for exam nation or

reexam nation and who fails to appear at the exam nation shal
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forfeit the exam nation fee.

(3) An individual who fails all or part of an exam nation
may be reexamned, if eligible, after paying for the conplete
exam nation or such parts of the exam nation as nust be repeated.

Sec. 5307. (1) A person who has conpl eted the requirenents
for a license or registration or who seeks to renew a |icense or
regi stration shall not be issued a |icense or registration unti
the person has paid the |icense or registration fee.

(2) License and registration fees shall be prescribed on a
per-year basis. If licenses and registrations are established on
a biennial basis, the fee required shall be twi ce the per-year
amount prescribed. If licenses or registrations are established
on a triennial basis, the fee required shall be 3 tines the per-
year anount prescribed.

(3) Except as otherw se provided in this act or rules
promul gated under this act, all requirenents for |icensure or
registration shall be conpleted within 2 years after receipt of
the application by the departnent. |If the requirenents are not
completed within the 2-year period, the fees paid shall be
forfeited to the departnment and the application shall be void. An
i ndi vi dual whose application has been determ ned void under this
subsection shall submt a new application and fees and shall neet
the standards in effect on the date of receipt of the new
appl i cati on.

Sec. 5315. Except as otherw se provided in this section, the
state treasurer shall credit the fees collected under section

5328 to the health professions regulatory fund established under
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section 16315 of the public health code. The noney in the health
prof essions regulatory fund shall be expended only as provided in
section 16315 of the public health code.

Sec. 5317. (1) At the beginning of each state fiscal year,
the departnent may increase the fees collected under section 5328
by a percentage anount equal to not nore than the average
percent age wage and sal ary increase granted for that fiscal year
to classified civil service enpl oyees enpl oyed by the departnent.

(2) If the departnent increases fees under subsection (1),
the increase shall be effective for that fiscal year. The
i ncreased fees shall be used by the departnment as the basis for
cal cul ating fee increases in subsequent fiscal years.

(3) By August 1 of each year, the departnent shall provide
to the director of the departnment of managenent and budget and
the chairpersons of the appropriations commttees of the senate
and house of representatives a conplete schedule of fees to be
col |l ected under section 5328 for the follow ng fiscal year.

Sec. 5328. Fees for a person licensed or seeking licensure

as a nursing hone adm nistrator under part 54 are as foll ows:

(a) Application processing fee $ 15.00
(b) Exam nation fees:

(i) Conplete exam nation 120. 00
(i) National exam nation 95. 00
(iii) State suppl enental exam nation 50. 00
(c) Exam nation review 25. 00
(d) License fee, per year 60. 00
(e) Tenporary |icense 25. 00
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Sec. 5351. (1) Menbers of a board, task force, or conmttee
created under forner part 161 of the public health code shal
serve as the initial nmenbers of that board, task force, or
commttee created in part 51 until their successors are appointed
under this article or until the expiration of their respective
ternms, whichever occurs first.

(2) Rules pronulgated by the departnent or the director
under former article 15 of the public health code and in effect
on the effective date of this act continue in effect to the
extent that they do not conflict with this article and shal
continue to be enforced. The rules nay be anended or rescinded by
the director.

PART 54
NURSI NG HOVE ADM NI STRATORS

Sec. 5401. (1) As used in this part:

(a) "Nursing hone" neans that termas defined in section
3101.

(b) "Nursing hone adm nistrator" neans the individual
i censed under this article to engage in the practice of nursing
home admi ni strati on.

(c) "Practice of nursing honme adm nistration” neans
pl anni ng, organi zing, directing, and controlling the total
operation of the nursing hone on behal f of the governing board or
owner of a nursing hone.

(2) In addition to the definitions of this part, article I
contai ns general definitions and principles of construction

applicable to all articles in this act and part 51 contains
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definitions applicable to this part.

Sec. 5403. A person shall not represent that he or she is a
nursing honme adm nistrator or use a title including "nursing home
adm ni strator" or an abbreviation of that termor simlar words
that would indicate that he or she is licensed under this article
unl ess the person is licensed under this article as a nursing
honme admi ni strator.

Sec. 5405. (1) Subject to section 5419(2), the M chigan
board of nursing hone administrators is created in the departnent
and consists of the following 9 voting nenbers who neet the
requi rements of part 51

(a) Six nursing honme adm nistrators.

(b) Three public nenbers.

(2) The ternms of office of individual nenbers of the board
created under subsection (1), except those appointed to fil
vacancies, expire 4 years after appointnent on June 30 of the
year in which the term expires.

Sec. 5407. (1) In addition to the requirenents of section
3220, a nursing honme shall not operate except under the direction
of a nursing hone adm nistrator

(2) A person shall not engage in the practice of nursing
hone admi nistration unless the person is the holder of a valid
nursing hone adm nistrator's |license issued under this part.

Sec. 5409. (1) The departnment shall issue a |icense as a
nursing hone adm nistrator to a person who fulfills the
requirements of this section or section 5415.

(2) An applicant for |icensure as a nursing hone
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adm ni strator shall have satisfactorily conpleted a course of
instruction and training approved by the departnent, which course
shal | be designed as to content and be adm nistered as to present
sufficient know edge of the follow ng:

(a) The needs properly to be served by a nursing hone.

(b) The | aws governing the operation of a nursing hone and
the protection of the interests of a patient in a nursing hone.

(c) The el enents of good nursing home adm ni stration.

(3) An applicant for |icensure as a nursing hone
adm ni strator shall present evidence satisfactory to the
department of sufficient education and training in the fields of
study described in subsection (2) or shall have been enpl oyed as
a chief executive or admnistrative officer at a hospital
i censed under article 17 of the public health code for not |ess
than 5 of the 7 years i medi ately preceding the date of
application for a license under this part.

(4) Subject to section 5178, an applicant for licensure as a
nursi ng honme adm nistrator shall al so present evidence acceptable
to the departnment of having passed an exam nation acceptable to
the board and the departnent. The exam nation shall be desi gned
to test for conpetence in the fields of study described in
subsection (2).

(5) An applicant for |icensure as a nursing hone
adm ni strator shall be of good noral character and neet any
addi tional qualifications as may be required by rule of the
department and board.

Sec. 5411. (1) If the departnent and board find that there
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are not a sufficient nunber of courses of instruction and
training sufficient to nmeet the requirenents of this part
conducted within this state, the departnment may conduct 1 or nore
of those courses or training sessions, or both. The departnent
shal | ensure that a course or training session conducted under
this subsection is reasonably accessible to a resident of this
state.

(2) The departnment and board may approve a course of
instruction or a training session conducted within or wthout
this state if the departnent determnes that it is sufficient to
neet the education and training requirenents of this part.

Sec. 5413. (1) Subject to sections 5201 and 5204, the
departrent shall not issue a renewal |icense unless the |icensee
presents satisfactory evidence to the departnment that the
i censee has participated in continuing education courses of not
| ess than 18 cl ock hours' duration approved by the board and
departnent, for each year subsequent to the expiration of the
i ndividual's last |icense.

(2) The continuing education courses required under
subsection (1) shall contain subjects related to the practice of
nursi ng home adm ni strati on acceptable to the board and the
depart nment.

Sec. 5415. (1) Subject to section 5182, this part or a rule
pronul gated under this part shall not require an applicant for a
limted |icense as a nursing hone adm nistrator of a Christian
Sci ence nursing home to neet a medi cal educational qualification

or to pass an exam nation on nedi cal subjects.
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(2) Alicense issued under this section shall describe its
limtation.

Sec. 5417. Subject to section 5186, the departnent may issue
a nursing hone adm nistrator's |license, w thout exam nation, to
an individual who holds a current |icense as a nursing home
adm ni strator fromanother state if the applicant passes an
exam nati on approved by the departnment and the board which tests
the individual's know edge of law relating to practice in
M chi gan.

Sec. 5419. (1) An individual who holds a license issued
under former part 173 of the public health code on the effective
date of this act is licensed under this part until that |icense
expires and may renew his or her license pursuant to this
article.

(2) The menbers of the nursing honme adm nistrators' board
created under forner section 17305 of the public health code
shall serve as the initial nenbers of the nursing hone
adm ni strators' board created in section 5405 until their
successors are appointed under this article or until the
expiration of their respective terns, whichever occurs first.
However, if the termof a menber of the nursing hone
adm ni strators' board has not expired on the effective date of
this act, that termexpires on June 30 of the year in which the
termw || expire.

(3) Rules pronul gated by the nursing home adm ni strators
board, the departnment, or the director under forner part 173 of

the public health code and in effect on the effective date of
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this act continue in effect to the extent that they do not
conflict with this article and shall continue to be enforced. The
rul es may be amended or rescinded by the director.

Enacting section 1. The followi ng acts and parts of acts are
repeal ed:

(a) Sections 20173 and 20178 and parts 173, 213, 214, and
217 of the public health code, 1978 PA 368, MCL 333.20173,
333.20178, 333.17301 to 333.17319, 333.21301 to 333.21333,
333.21401 to 333.21420, and 333.21701 to 333.21799%e.

(b) The adult foster care facility licensing act, 1979 PA
218, MCL 400.701 to 400. 737.
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