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HOUSE BILL No. 5764

February 28, 2006, Introduced by Rep. Waters and referred to the Committee on Regulatory
Reform.

A Dbill to amend 1980 PA 299, entitled
"Qccupat i onal code, "
by amendi ng sections 2512 and 2517 (MCL 339. 2512 and 339. 2517),
section 2512 as anmended by 2002 PA 42 and section 2517 as anended
by 2000 PA 436.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2512. A licensee who commits 1 or nore of the follow ng
is subject to the penalties set forth in article 6:

(a) Except in a case involving property managenent, acts for
nore than 1 party in a transaction. —w-thoutthe knowledgeofthe
parties.

(b) Fails to provide a witten agency disclosure to a

prospective buyer or seller in a real estate transaction as
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defined in section 2517.

(c) Represents or attenpts to represent a real estate broker
ot her than the enployer w thout the express know edge and consent
of the enpl oyer.

(d) Fails to account for or to remt noney comng into the
i censee's possessi on which belongs to others.

(e) Changes a business |ocation wi thout notification to the
depart nment.

(f) I'n the case of a real estate broker, fails to return a
real estate sal esperson's license within 5 days as provided in
section 2507.

(g) In the case of a |icensee engaged in property
managenent, viol ates section 2512c(2), (5), or (6).

(h) Except as provided in section 2512b, shares or pays a
fee, comm ssion, or other valuable consideration to a person not
i censed under this article including paynent to any person
providing the nanes of, or any other information regarding, a
potential seller or purchaser of real estate but excluding
payrment for the purchase of commercially prepared lists of nanes.
However, a licensed real estate broker nay pay a conm ssion to a
l'i censed real estate broker of another state if the nonresident
real estate broker does not conduct in this state a negotiation
for which a conm ssion is paid.

(1) Conducts or devel ops a market analysis not in conpliance
with section 2601(a) (ii).

(j) Except in the case of property nmanagenent accounts,

fails to deposit in the real estate broker's custodial trust or
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escrow account noney belonging to others coming into the hands of
the licensee in conpliance with the foll ow ng:

(1) Areal estate broker shall retain a deposit or other
noney nade payable to a person, partnership, corporation, or
associ ation holding a real estate broker's license under this
article pending consunmation or termnation of the transaction
i nvol ved and shall account for the full anpbunt of the noney at
the time of the consummation or termination of the transaction.

(ii)) A real estate sal esperson shall pay over to the real
estate broker, upon receipt, a deposit or other nobney on a
transaction in which the real estate sal esperson is engaged on
behal f of the real estate broker.

(iii) A real estate broker shall not permt an advance paynent
of funds belonging to others to be deposited in the real estate
br oker's business or personal account or to be commingled with
funds on deposit belonging to the real estate broker

(iv) A real estate broker shall deposit, within 2 banking
days after the broker has received notice that an offer to
purchase is accepted by all parties, noney belonging to others
made payable to the real estate broker into a separate custodi al
trust or escrow account maintained by the real estate broker with
a bank, savings and | oan association, credit union, or recognized
depository until the transaction involved is consummated or
termnated, at which tinme the real estate broker shall account
for the full anmpbunt received

(v Areal estate broker shall keep records of funds

deposited in its custodial trust or escrow account, which records
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shall indicate clearly the date and from whomthe noney was
received, the date deposited, the date of wi thdrawal, and other
pertinent information concerning the transaction, and shall show
clearly for whose account the noney is deposited and to whomthe
noney bel ongs. The records shall be subject to inspection by the
departnment. A real estate broker's separate custodial trust or
escrow account shall designate the real estate broker as trustee,
and the custodial trust or escrow account shall provide for

wi t hdrawal of funds wi thout previous notice. This article and the
rul es promul gated pursuant to this article do not prohibit the
deposit of noney accepted under this section in a noninterest
bearing account of a state or federally chartered savings and

| oan association or a state or federally chartered credit union.

(vi) If a purchase agreenment signed by a seller and purchaser
provides that a deposit be held by an escrowee other than a rea
estate broker, a licensee in possession of such a deposit shal
cause the deposit to be delivered to the nanmed escrowee within 2
banki ng days after the |licensee has received notice that an offer
to purchase is accepted by all parties.

Sec. 2517. (1) A licensee shall disclose to a potenti al
buyer or seller in a real estate transaction all types of agency
rel ati onshi ps available and the licensee's duties that each
agency rel ationship creates before the disclosure by the
potential buyer or seller to the |icensee of any confidenti al
information specific to that potential buyer or seller.

(2) The disclosure of the type of agency relationship shal

be in witing and substantially conformto the follow ng:
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DI SCLOSURE REGARDI NG REAL ESTATE AGENCY RELATI ONSHI PS

Bef ore you di scl ose confidential information to a real
estate |licensee regarding a real estate transaction, you should
under st and what type of agency rel ationship you have with that
licensee. Areal estate transaction is a transaction involving
the sale or |ease of any legal or equitable interest in rea
estate consisting of not less than 1 or not nore than 4
residential dwelling units or consisting of a building site for a
residential unit on either a lot as defined in section 102 of the
| and division act, 1967 PA 288, MCL 560.102, or a condom ni um
unit as defined in section 4 of the condom nium act, 1978 PA 59,
MCL 559. 104.

M chigan law requires real estate |licensees who are acting
as agents of sellers or buyers of real property to advise the
potential sellers or buyers with whomthey work of the nature of
their agency relationship

Seller's Agents

A seller's agent, under a listing agreenent with the seller,
acts solely on behalf of the seller. A seller can authorize a
seller's agent to work with subagents, buyer's agents and/or
transaction coordi nators. A subagent is one who has agreed to
work with the listing agent, and who, like the |listing agent,
acts solely on behalf of the seller. Seller's agents and
subagents will disclose to the seller known information about the
buyer which nmay be used to the benefit of the seller

Buyer's Agents

A buyer's agent, under a buyer's agency agreenent with the
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buyer, acts solely on behalf of the buyer. Buyer's agents and

subagents will disclose to the buyer known infornmation about

sell er which nmay be used to benefit the buyer.

Li censee Discl osure (check one)

t he

| hereby disclose that the agency status of the |icensee

nanmed bel ow i s:

Seller's Agent

Buyer's Agent

None of the above

Affiliated Licensee D sclosure (check one)

Only the licensee's broker and a naned supervisory

br oker have the sanme agency rel ationship as the |icensee naned

below. If the other party in a transaction is represented by an

affiliated |licensee, then the |licensee's broker and all naned

supervi sory brokers shal

agents.
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_____ Al'l affiliated |licensees have the sane agency
relationship as the |icensee naned bel ow.
Further, this formwas provided to the buyer or seller

bef ore disclosure of any confidential information.

Li censee Dat e

Li censee Dat e

Acknow edgnent
By signing below, the parties confirmthat they have
received and read the information in this agency disclosure
statenent and that this formwas provided to them before the
di scl osure of any confidential information specific to the

potential sellers or buyers.

Potential Buyer/Seller (circle one) Dat e

Potential Buyer/Seller (circle one) Dat e

(3) This article does not prevent a licensee fromacting as
a transaction coordi nator upon proper notice to all parties to a
real estate transaction.

(4) A broker and a client may enter into a designated agency
agreenent. In the absence of a witten designated agency
agreenent, a client is considered to have an agency rel ati onship
with the broker and all affiliated |icensees.

(5) A designated agency agreenent shall contain the nane of
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all associ ate brokers who are authorized to act as supervisory

br okers. —t—desighated-agents—whoareaffiliatedticensees

i ¢ : : I I on-
thebroker—and—al—supervisory brokers—are considered-diseclosed
consensual—dual—agentsfor that realestate transaction—
Desi gnated agents who are affiliated |icensees representing
different parties in the sanme transaction shall notify their
clients that their broker represents both buyer and seller before
an offer to purchase is nmade or presented.

(6) Except as otherw se provided in subsection (5), a client
with a designated agency agreenent is not considered to have an
agency relationship with any affiliated |licensees of the
desi gnated agent. Two designated agents who are affiliated
i censees nay each represent a different party in the sane
transacti on. —and-shall—not—beconsidereddualagents— The
desi gnat ed agent's know edge of confidential information of a
client is not inputed to any affiliated |licensee not having an
agency relationship with that client.

(7) A designated agent shall not disclose confidential
information of a client to any |icensee, whether or not an
affiliated |icensee, except that a designated agent may di scl ose
to any supervisory broker confidential information of a client
for purposes of seeking advice or assistance for the benefit of
the client. A licensee who represents a client in an agency
capacity does not breach any duty or obligation owed to that
client by failing to disclose to that client informtion obtained

through a present or prior agency relationship
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(8) A listing agreenent or a buyer's agency agreenent may be
amended to establish a designated agency rel ationship, to change
a desi gnated agent, or to change supervisory brokers at any tine
pursuant to a witten addendum signed by the parties.

(9) As used in this section:

(a) "Affiliated licensees" neans individuals |licensed as
sal espersons or associate brokers who are enpl oyed by the sane
br oker .

(b) "Buyer" nmeans a purchaser, tenant, or |essee of any
| egal or equitable interest in real estate.

(c) "Buyer's agent" means a licensee acting on behalf of the
buyer in a real estate transaction who undertakes to accept the
responsibility of serving the buyer consistent with those
fiduciary duties existing under common | aw.

(d) "Designated agent"” neans an individual sal esperson or an
associ ate broker who is designated by the broker as the client's
| egal agent pursuant to a designhated agency agreenent.

(e) "Designated agency agreenent” nmeans a witten agreenent
bet ween a broker and a client in which an individual sal esperson
or associate broker affiliated with that broker is naned as that

client's designated agent.

| | I L :

(F) ¢9— "Real estate transaction"” nmeans the sale or |ease

of any legal or equitable interest in real estate where the
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interest in real estate consists of not less than 1 or not nore
than 4 residential dwelling units or consists of a building site
for a residential unit on either a lot as defined in section 102
of the land division act, 1967 PA 288, MCL 560.102, or a

condom niumunit as defined in section 4 of the condom nium act,
1978 PA 59, MCL 559. 104.

(G —h)— "Seller"” neans the equitable or |egal owner of
real estate.

(HH — "Seller's agent" neans a |licensee acting on behal f
of the seller in a real estate transaction who undertakes to
accept the responsibility of serving the seller consistent with
those fiduciary duties existing under common | aw.

(') 49— "Supervisory broker" nmeans an associ ate broker
designated in a witten agency agreenent to act in a supervisory
role in an agency rel ationship

(J) k)— "Transaction coordinator” neans a |licensee who is

not acting as the agent of either the buyer or the seller.
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