HOUSE BILL No. 5812
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HOUSE BILL No. 5812

March 1, 2006, Introduced by Reps. Huizenga, Green and Stahl and referred to the
Committee on Commerce.

A Dbill to amend 1969 PA 306, entitled
"Adm ni strative procedures act of 1969,"
by amendi ng sections 39, 40, 43, 45, and 53 (MCL 24. 239, 24.240,
24. 243, 24.245, and 24.253), sections 39 and 53 as anended by 2004
PA 23, section 40 as anmended by 1999 PA 262, section 43 as anended
by 1989 PA 288, and section 45 as anended by 2004 PA 491

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 39. (1) Before initiating any changes or additions to
rul es, an agency shall electronically file with the STATE office of
regulatory—reform- ADM N STRATI VE HEARI NGS AND RULES a request for
rule-making in a format prescribed by the STATE office of
regulatery—+eform- ADM N STRATI VE HEARI NGS AND RULES. The request
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for rule-making shall include the follow ng:

(a) The state or federal statutory or regulatory basis for the
rule.

(b) The problemthe rule intends to address.

(c) An assessnent of the significance of the problem

(D) I'F APPLI CABLE, THE DECI SI ON RECORD.

(2) I'N THE CASE WHERE AN ACGENCY RECEI VES RECOMVENDATI ONS OR
COMVENTS BY ANY ADVI SORY COWMM TTEE OR OTHER ADVI SORY ENTI TY CREATED
BY LAW THE ADVI SORY COW TTEE OR ENTI TY SHALL | SSUE TO THE AGENCY
A DECI SI ON RECORD REGARDI NG ANY ACTI ON OR DI SCUSSI ON REGARDI NG THE
REQUEST FOR RULE- MAKI NG THE DECI SI ON RECORD SHALL CONTAI N ALL CF
THE FOLLON NG TO BE POSTED ON THE AGENCY WEBSI TE NOT LESS THAN 24
MONTHS BEFORE THE REQUEST FOR RULE- MAKI NG IS SUBM TTED:

(A) THE M NUTES OF ALL MEETI NGS RELATED TO THE REQUEST FOR
RULE- MAKI NG

(B) THE VOTES OF MEMBERS.

(C THE DI SCUSSI ON AND REASONI NG I N SUPPORT OF THE DECI SI ON.

(3) 22— An agency shall not proceed with the processing of a
rule outlined in this chapter unless the STATE office of
regulatoery—reform- ADM N STRATI VE HEARI NGS AND RULES has approved
the request for rul e-maki ng. THE STATE OFFI CE OF ADM NI STRATI VE
HEARI NGS AND RULES IS NOT REQUI RED TO APPROVE A PROPOSED RULE AND
SHALL DO SO ONLY AFTER I T HAS | NDI CATED IN I TS RESPONSE TO THE
REQUEST FOR RULE- MAKI NG SUBM TTED BY AN AGENCY THAT THERE ARE
APPROPRI ATE AND NECESSARY POLI CY AND LEGAL BASES FOR APPROVI NG THE
REQUEST FOR RULE- MAKI NG

(4) —3)y— The STATE office of —regulatery+eform

02139' 05 LBO



© 00 N o o0~ wWw N P

N N N N N N NN PR P P R R R P R Rk
N~ o o0 A WN P O ©O 0N O O~ WDN O

3

ADM NI STRATI VE HEARI NGS AND RULES shall record the receipt of al
requests for rule-making on the internet and shall make el ectronic
or paper copies of approved requests for rule-nmaking available to
menbers of the general public upon request. THE STATE OFFI CE OF
ADM NI STRATI VE HEARI NGS AND RULES SHALL | SSUE A WRI TTEN OR
ELECTRONI C RESPONSE TO THE REQUEST FOR RULE- MAKI NG THAT
SPECI FI CALLY ADDRESSES THE | SSUES OF WHETHER THE REQUEST HAS
APPROPRI ATE AND NECESSARY POLI CY AND LEGAL BASES FOR APPROVI NG THE
REQUEST FOR RULE- MAKI NG

(5) —4)— The STATE office of —regulatery+reform
ADM NI STRATI VE HEARI NGS AND RULES shal | inmedi ately make avail abl e
to the commttee el ectronic copies of the request for rule-nmaking
submtted to the STATE of fice of —+egulatery—reform ADM N STRATI VE
HEARI NGS AND RULES. On a weekly basis, the STATE office of
regulatery—reform- ADM N STRATI VE HEARI NGS AND RULES shal
el ectronically provide to the conmttee a listing of all requests
for rul e-maki ng approved or denied during the previous week. The
commttee shall electronically provide a copy of the approved and
deni ed requests for rul e-nmaking, not later than the next business
day after receipt of the notice fromthe STATE office of
regulatery—+reform- ADM N STRATI VE HEARI NGS AND RULES, to nenbers of
the commttee and to nenbers of the standing commttees of the
senate and house of representatives that deal with the subject
matter of the proposed rule.

Sec. 40. (1) Wien an agency proposes to adopt a rule that wll
apply to a small business and the rule will have a disproportionate

i npact on small busi nesses because of the size of those businesses,
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t he agency proposing to adopt the rule shall reduce the econom c

i npact of the rule on small businesses by doing —+—e+—rere— ALL of
the followng when it is |lawmful —andfeasible— in neeting the

obj ectives of the act authorizing the pronulgation of the rule:

(A) |1 DENTI FY AND ESTI MATE THE NUMBER OF SMALL BUSI NESSES
AFFECTED BY THE PROPOSED RULE AND | TS PROBABLE EFFECT ON SMALL
BUSI NESSES.

(B) (&)— Establish differing conpliance or reporting
requirenents or timetables for small businesses under the rule
AFTER PRQIECTI NG THE REQUI RED REPORTI NG RECORD- KEEPI NG, AND OTHER
ADM NI STRATI VE COSTS.

(C) —b)— Consolidate, —e+— sinplify, OR ELI M NATE the
conpliance and reporting requirenents for snmall busi nesses under
the rule AND I DENTI FY THE SKI LLS NECESSARY TO COWPLY W TH THE
REPORTI NG REQUI REMENTS.

(D) —€)— Establish performance rather than design standards.
—when—appropriate—

(E) &)— Exenpt small| businesses fromany or all of the
requirenents of the rule.

(2) AN AGENCY SHALL ATTACH TO THE REQUEST FOR RULE- MAKI NG A
REGULATORY FLEXI BI LI TY STATEMENT ADDRESSI NG THE FOLLOW NG METHODS
OF REDUCI NG THE REGULATORY | MPACT OF A PROPOSED RULE UPON SMALL
BUSI NESSES:

(A) THE ESTABLI SHVENT OF LESS STRI NGENT COVPLI ANCE OR
REPORTI NG REQUI REMENTS.

(B) THE ESTABLI SHVENT OF LESS STRI NGENT SCHEDULES OR DEADLI NES

FOR COVPLI ANCE OR REPORTI NG REQUI REMENTS.
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(C) THE CONSCOLI DATI ON OR SI MPLI FI CATI ON OF COVPLI ANCE OR
REPORTI NG REQUI REMENTS.

(D) THE ESTABLI SHVENT OF PERFORMANCE STANDARDS TO REPLACE
DESI GN OR OPERATI ONAL STANDARDS REQUI RED I N THE PROPOSED RULE

(3) (2—+t+—-appropriate—+n— I N reducing the disproportionate
econom ¢ inpact on small business of a rule as provided in
subsection (1), an agency —may— SHALL use the foll ow ng
classifications of small business:

(a) 0-9 full-tinme enpl oyees.

(b) 10-49 full-tinme enpl oyees.

(c) 50-249 full-time enpl oyees.

(4) —3)— For purposes of subsection (22— (3), an agency nmay
include a small business with a greater nunber of full-tinme
enpl oyees in a classification that applies to a business with fewer
full -time enpl oyees.

(5) —4)— This section and section 45(3) do not apply to a
rule —which— THAT is required by federal |aw and —whieh— THAT an
agency promnul gates w thout inposing standards nore stringent than
those required by the federal | aw

Sec. 43. (1) Except in the case of an energency rule
promul gated in the manner described in section 48, a rule is not
valid unless processed in conpliance with —seetien—42— SECTI ONS 39,
40, 42, AND 45(3) and unless in substantial conpliance with section
41(2), (3), (4), and (5).

(2) A proceeding to contest THE VALID TY OF THE PROCESSI NG OF
a rule on the ground of nonconpliance with the requirenents of

sections 39, 40, 41, and 42 OR SECTION 45(3) shall be conmenced

02139' 05 LBO



© 00 N oo o B~ wWw N P

N NN N N N NMN N PR P P P R R P R Rk
N~ o o0 A WN P O ©O 0N OO0~ WDN P O

6

within 2 years after the effective date of the rule.

Sec. 45. (1) Except as otherw se provided for in this
subsection, the agency shall submt the proposed rule to the
| egi sl ative service bureau for its formal certification. The
submi ssion to the | egislative service bureau for form
certification shall be in the formof electronic transm ssion. If
requested by the | egislative service bureau, the STATE office of
regulatery—+eform ADM NI STRATI VE HEARI NGS AND RULES shal | al so
transmt up to 4 paper copies of the proposed rule. The | egislative
service bureau shall pronptly issue a certificate of approval
indicating a determ nation that a proposed rule is proper as to all
matters of form classification, and arrangenent. If the
| egi sl ative service bureau fails to issue a certificate of approval
within 21 cal endar days after receipt of the subm ssion for fornmal
certification, the STATE of fice of —+egulatery—reform
ADM NI STRATI VE HEARI NGS AND RULES may issue a certificate of
approval . If the submi ssion to the | egislative service bureau is
returned by the legislative service bureau to the agency before the
expiration of the 21-cal endar-day tine period, the 21-cal endar-day
time period is tolled until the rule is resubnmtted by the agency.
The remai nder of the 21-cal endar-day tinme period or 6 cal endar
days, whichever is longer, shall be available for consideration by
the |l egislative service bureau for formal certification of the
rule. The STATE office of —+regulatery+refoerm- ADM N STRATI VE
HEARI NGS AND RULES may approve a proposed rule if it considers the
proposed rule to be | egal AND APPROPRI ATE

(2) Except as provided in subsection (6), after notice is
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given as provided in this act and before the agency proposing the
rule has formally adopted the rule, the agency shall prepare an
agency report containing a synopsis of the comments contained in
the public hearing record and a copy of the REQUEST FOR RULE-
MAKI NG THE REGULATORY FLEXI BI LI TY STATEMENT, AND THE regul atory
i npact statenent required under subsection (3). In the report, the
agency shall describe any changes in the proposed rules that were
made by the agency after the public hearing. The STATE office of
regulatery—reform- ADM N STRATI VE HEARI NGS AND RULES shall transmt
by notice of transmttal to the commttee copies of the rule, the
agency reports CONTAI NI NG THE REQUEST FOR RULE- MAKI NG AND THE
REGULATORY FLEXI Bl LI TY STATEMENT, a copy of the regul atory i npact
statenent, and certificates of approval fromthe |egislative
service bureau and the STATE office of —regulatory+reform
ADM NI STRATI VE HEARI NGS AND RULES. The STATE office of —regulatery
refor-m- ADM NI STRATI VE HEARI NGS AND RULES shall al so electronically
submt a copy of the rule, any agency reports required under this
subsection, any regul atory inpact statenments required under
subsection (3), and any certificates of approval required under
subsection (1) to the conmttee. The agency shall electronically
transmt to the commttee the records described in this subsection
within 1 year after the date of the last public hearing on the
proposed rul e unl ess the proposed rule is a resubm ssion under
section 45a(7).

(3) Except for a rule pronul gated under sections 33, 44, and
48, the agency shall prepare and include with the notice of

transmttal THE REQUEST FOR RULE- MAKI NG AND THE RESPONSE FROM THE
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STATE OFFI CE OF ADM NI STRATI VE HEARI NGS AND RULES, A SMALL BUSI NESS
| MPACT STATEMENT PREPARED UNDER SECTI ON 40(1), A REGULATORY
FLEXI BI LI TY STATEMENT PREPARED UNDER SECTI ON 40(2), AND a

regul atory inpact statenent. —eentaining— THE REGULATORY | MPACT
STATEMENT SHALL CONTAIN all of the follow ng information

(a) A conparison of the proposed rule to parallel federa
rules or standards set by a state or national |icensing agency or
accreditation association, if any exist.

(b) An identification of the behavior and frequency of
behavior that the rule is designed to alter

(c) An identification of the harmresulting fromthe behavior
that the rule is designed to alter and the likelihood that the harm
wi Il occur in the absence of the rule.

(d) An estimate of the change in the frequency of the targeted
behavi or expected fromthe rule.

(e) An identification of the businesses, groups, or
i ndi viduals who will be directly affected by, bear the cost of, or
directly benefit fromthe rule.

(f) An identification of any reasonable alternatives to
regul ati on pursuant to the proposed rule that woul d achi eve the
sanme or simlar goals.

(g) A discussion of the feasibility of establishing a
regul atory programsimlar to that proposed in the rule that would
oper ate through market - based nmechani sns.

(h) An estimate of the cost of rule inposition on the agency
promul gating the rule.

(1) An estimate of the actual statew de conpliance costs of
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t he proposed rul e on individuals.

(j) An estimate of the actual statew de conpliance costs of
t he proposed rul e on busi nesses and ot her groups.

(k) An identification of any disproportionate inpact the
proposed rul e may have on snall busi nesses because of their size.

() An identification of the nature of any report and the
estimated cost of its preparation by small business required to
conply with the proposed rule.

(m An analysis of the costs of conpliance for all small
busi nesses affected by the proposed rule, including costs of
equi pnent, supplies, labor, and increased adm nistrative costs.

(n) An identification of the nature and estimted cost of any
| egal consulting and accounting services that small businesses
woul d incur in conplying with the proposed rule.

(0) An estimate of the ability of small businesses to absorb
the costs estimated under subdivisions (I) through (n) w thout
suffering econonmi ¢ harmand w t hout adversely affecting conpetition
in the marketpl ace.

(p) An estimate of the cost, if any, to the agency of
adm nistering or enforcing a rule that exenpts or sets |esser
standards for conpliance by small businesses.

(q) An identification of the inpact on the public interest of
exenpting or setting | esser standards of conpliance for small
busi nesses.

(r) A statenent describing the manner in which the agency

reduced the econom c inpact of the rule on small businesses. —er—a

I b : : luet |  easible.
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(s) A statenent describing —whether—and— how t he agency has
i nvol ved smal | busi nesses in the devel opnent of the rule.

(t) An estimate of the primary and direct benefits of the
rule.

(u) An estimate of any cost reductions to businesses,
i ndi vi dual s, groups of individuals, or governnmental units as a
result of the rule.

(v) An estimate of any increase in revenues to state or | ocal
governnmental units as a result of the rule.

(w) An estimate of any secondary or indirect benefits of the
rule.

(x) An identification of the sources the agency relied upon in
conpiling the regulatory inpact statenent.

(y) Any other information required by the STATE office of
regulatery—+eform- ADM N STRATI VE HEARI NGS AND RULES.

(4) The agency shall electronically transmt the regulatory
i npact statement required under subsection (3) to the STATE office
of —regulatoery—reform- ADM NIl STRATI VE HEARI NGS AND RULES at | east
28 days before the public hearing required pursuant to section 42.
Before the public hearing can be held, the regul atory inpact
statenent nust be reviewed and approved by the STATE office of
regulatery—+efoerm- ADM N STRATI VE HEARI NGS AND RULES. The agency
shall also electronically transmt a copy of the regulatory inpact
statenent to the commttee before the public hearing and the agency
shal | rmake copies available to the public at the public hearing.
THE AGENCY SHALL POST THE REGULATORY | MPACT STATEMENT ON | TS
VWEBSI TE FOR A PERI OD OF AT LEAST 24 MONTHS
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(5) The commttee shall electronically transmt to the senate
fiscal agency and the house fiscal agency a copy of each rule and
regul atory inpact statenent filed with the commttee, as well as a
copy of the agenda identifying the proposed rules to be consi dered
by the conmmttee. The senate fiscal agency and the house fisca
agency shall analyze each proposed rule for possible fisca
inplications that, if the rule were adopted, would result in
addi ti onal appropriations in the current fiscal year or conmt the
| egislature to an appropriation in a future fiscal year. The senate
fiscal agency and the house fiscal agency shall electronically
report their findings to the senate and house appropriations
commttees and to the commttee before the date of consideration of
the proposed rule by the commttee.

(6) Subsections (2), (3), and (4) do not apply to a rule that
i s promul gated under sections 33, 44, and 48.

Sec. 53. (1) Each agency shall prepare an annual regul atory
plan that reviews the agency's rules. The annual regulatory plan
shall be electronically transmtted to the STATE office of
regulatery—+eform- ADM N STRATI VE HEARI NGS AND RULES.

(2) I'n conpleting the annual regulatory plan required by this
section, the agency shall identify the rules it reasonably expects
to process in the next year, the mandatory statutory rule authority
it has not exercised, and the rules it expects to rescind in the
next year. THE ACENCY SHALL ALSO | SSUE A REPCRT STATI NG OR
DESCRI BI NG ALL EXI STI NG RULES PROMULGATED BY THE AGENCY AND SHALL
I NDI CATE WHETHER THE RULES SHOULD BE CONTI NUED, CHANGED, OR
RESCI NDED CONSI DERI NG THE STATUTORY AND PUBLI C POLI CY PURPOSE OF
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THE RULES.

(3) WTHIN 5 YEARS AFTER THE EFFECTI VE DATE OF ANY RULES
PROMULGATED BY AN AGENCY OR 4 YEARS AFTER THE EFFECTI VE DATE OF THE
AMENDATCORY ACT THAT ADDED THI S SUBSECTI ON FOR RULES I N EFFECT ON
THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED THI S
SUBSECTI ON, AN AGENCY AND THE APPROPRI ATI ONS COW TTEES OF THE
SENATE AND THE HOUSE OF REPRESENTATI VES SHALL REVI EW EACH SET OF
RULES TO DETERM NE WHETHER THERE IS ANY | NCREASED | MPACT ON SMALL

BUSI NESSES SI NCE THE EFFECTI VE DATE OF THOSE RULES. THE REVI EW
SHALL STATE THE FOLLOW NG

(A) THE CONTI NUED NEED FOR THE RULES.

(B) THE NATURE OF ANY COWPLAI NTS OR COMMENTS RECEI VED FROM THE
PUBLI C CONCERNI NG THE RULES.

(© THE COWPLEXI TY OF COWPLYI NG W TH THE RULES.

(D) THE EXTENT TO WH CH THE RULES CONFLICT W TH OR DUPLI CATE
SIM LAR RULES OR REGULATI ONS ADOPTED BY THE FEDERAL GOVERNMVENT OR
LOCAL UNI TS OF GOVERNMENT.

(E) THE DATE OF THE LAST EVALUATI ON OF THE RULES AND THE
DEGREE, |IF ANY, TO VWH CH TECHNOLOGY, ECONOM C CONDI TI ONS, OR OTHER
FACTORS HAVE CHANGED REGULATORY ACTIVITY COVERED BY THE RULES. THE
AGENCY SHALL ALSO | SSUE A REPORT STATI NG OR DESCRI Bl NG ALL EXI STI NG
RULES PROMULGATED BY THE AGENCY AND SHALL | NDI CATE WHETHER THE
RULES SHOULD BE CONTI NUED, CHANGED, OR RESCI NDED CONSI DERI NG THE
STATUTORY AND PUBLI C POLI CY PURPOSE OF THE RULES.
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(4) Annual regul atory plans conpl eted under subsection (1)
shall be electronically filed with the STATE office of —+egulatery
referm- ADM NI STRATI VE HEARI NGS AND RULES by July 1 of each year
After the STATE office of —+egulatery—reform- ADM N STRATI VE
HEARI NGS AND RULES approves the plan for review, the STATE office
of —regulatery—reform- ADM N STRATI VE HEARI NGS AND RULES shal
el ectronically provide a copy of the plan of reviewto the
committee. The conmttee shall electronically provide a copy of
each agency plan of review, not |ater than the next business day
after receipt of the plan of review fromthe STATE office of
regulatory—+reform- ADM N STRATI VE HEARI NGS AND RULES, to nenbers of
the commttee and to nenbers of the standing commttees of the
senate and house of representatives that deal with the subject

matter of rules the agency may propose.
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