HOUSE BILL No. 5874

HOUSE BILL No. 5874

March 15, 2006, Introduced by Reps. Ward, Stewart and Miller and referred to the
Committee on Regulatory Reform.

A Dbill to amend 1980 PA 299, entitled
"Qccupational code, "
by anmendi ng sections 104, 601, 602, 603, 604, 728, 1009, 1019, and
2412 (MCL 339.104, 339.601, 339.602, 339.603, 339.604, 339.728,
339. 1009, 339.1019, and 339.2412), section 104 as anended by 1996
PA 151, sections 601 and 602 as anended by 2005 PA 278, section 604
as anmended by 1989 PA 261, section 728 as anmended by 2000 PA 334,
sections 1009 and 1019 as anended by 1992 PA 253, and section 2412
as anmended by 2001 PA 113, and by addi ng section 2006; and to
repeal acts and parts of acts.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 104. (1) "Departnment" means the departnment of —cermerce
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(2) "Director"” neans the director of the departnment —ef
conmerce— or an authorized representative of the director of the
departnment. —ef—comrerce—

(3) "Disability" neans an infirmty that prevents a board
menber from performng a duty assigned to the board nenber.

(4) "Files" nmeans the records, nenoranda, opinions, m nutes,
and simlar witten materials that were formerly in the physica
dom ni on of a board abolished by this act and the records,
menor anda, opinions, mnutes, and simlar witten materials of a
board created under this act.

(5) "Formal conplaint" neans a docunent that states the
charges of each alleged violation and is prepared by the departnent
or the departnent of attorney general after a conplaint has been
recei ved by the departnment.

(6) "Ceneral public" neans each individual residing in this
state who is 18 years of age or older, other than a person or the
spouse of a person who is |icensed or registered in the occupation
or who has a material financial interest in the occupation being
regul ated by the specific article in which the termis used.

(7) "Good noral character" neans good noral character as
defined in section 1 of —-Aet—No—38tofthe Publie-Acts—of 1974
being—seection—338-41 of the MechiganConpiledtaws— 1974 PA 381,
MCL 338. 41.

(8) "Inconpetence"” neans a departure from or a failure to
conformto, mniml standards of acceptable practice for the
occupati on.

(9) "Know edge and skill" nmeans the information, education,
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practical experience, and the facility in applying that
i nformati on, education, and practical experience.

Sec. 601. (1) A person shall not engage in or attenpt to
engage in the practice of an occupation regul ated under this act or
use a title designated in this act unless the person possesses a
license or registration issued by the departnent for the
occupati on.

(2) A school, institution, or person shall not operate or
attenpt to operate a barber college, school of cosnetol ogy, or rea
estate school unless the school, institution, or person is |icensed
or approved by the departnent.

(3) A person, school, or institution that violates subsection
(1) or (2) is guilty of a —msdemeaner— FELONY, punishable by a
fine of not nore than —$5606--060— $5, 000.00, or inprisonnment for not
nore than —90—days— 4 YEARS, or both.

(4) A person, school, or institution that violates subsection
(1) or (2) a second or any subsequent tine is guilty of a
m-sdenreanor— FELONY, punishable, except as provided in section 735,
by a fine of not nore than —$4-0660-060— $10, 000. 00, or i nprisonnment
for not nore than —3—year— 4 YEARS, or both.

(5) Notwi thstanding the exi stence and pursuit of any other
remedy, an affected person nay nmaintain injunctive action IN A
COURT OF COVPETENT JURI SDICTION to restrain or prevent a person
fromviolating subsection (1) or (2). If successful in obtaining
injunctive relief, the affected person —shatl—be— IS entitled to
actual costs and attorney fees.

(6) This act does not apply to a person engaging in or
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practicing the foll ow ng:

(a) Interior design.

(b) Buil ding design.

(c) Any activity for which the person is |icensed under the
state plunbing act, 2002 PA 733, MCL 338.3511 to 338. 3569.

(d) Any activity for which the person is |icensed under the
Forbes nmechani cal contractors act, 1984 PA 192, MCL 338.971 to
338. 988.

(e) Any activity for which the person is |icensed under the
el ectrical adm nistrative act, 1956 PA 217, MCL 338.881 to 338. 892.

(7) As used in subsection (5), "affected person" neans a
person directly affected by the actions of a person suspected of
viol ati ng subsection (1) or (2) and includes, but is not I[imted
to, a licensee or registrant, THE DEPARTMENT, a board established
pursuant to this act, a person who has utilized the services of the
person engaging in or attenpting to engage in an occupation
regul ated under this act or using a title designated by this act
wi t hout being |icensed or registered by the departnent, or a
private associ ation conposed primarily of nenbers of the occupation
in which the person is engaging in or attenpting to engage in or in
which the person is using a title designated under this act w thout
bei ng registered or licensed by the departnent.

(8) An investigation nmay be conducted under article 5 to
enforce this section. A person who violates this section shall be
subject to this section and section 506.

(9) A PERSON, A QUALI FYI NG OFFI CER, OR AN AGENT FOR A LEGAL
ENTITY LI CENSED OR REGQ STERED UNDER THI S ACT SHALL NOT BRI NG OR
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MAI NTAIN AN ACTION I N A COURT OF THI S STATE FOR THE COLLECTI ON COF
COMPENSATI ON FOR THE PERFORMANCE OF AN ACT OR CONTRACT FOR WHI CH

LI CENSURE OR REA STRATI ON | S REQUI RED UNDER THI S ACT W THOUT

ALLEG NG AND PROVI NG THAT THE PERSON, QUALI FYlI NG OFFI CER, OR AGENT
WAS LI CENSED OR REG STERED UNDER THI S ACT DURI NG THE PERFORMANCE OF
THE ACT OR CONTRACT. A PERSON WHO HAS UTI LI ZED THE SERVI CES OF A
PERSON ENGAA NG I N OR ATTEMPTI NG TO ENGAGE | N AN OCCUPATI ON
REGULATED UNDER THI S ACT OR USI NG A TI TLE DESI GNATED BY TH S ACT

W THOUT BEI NG LI CENSED OR REG STERED BY THE DEPARTMENT MAY BRI NG AN
ACTION IN A COURT OF COVPETENT JURI SDI CTI ON, OR OFFER AS A
COUNTERCLAI M TO AN ACTI ON BROUGHT BY AN UNLI CENSED OR UNREQ STERED
PERSON, FOR A REFUND COF COVPENSATI ON AFTER DEDUCTI NG THE VALUE OF
THE GOODS OR SERVI CES RETAI NED BY THE PERSON.

(10) THE DEPARTMENT, THE ATTORNEY GENERAL, A COUNTY
PROSECUTOR, AND AN ATTORNEY REPRESENTI NG A LOCAL UNI T OF GOVERNMENT
MAY UTI LI ZE FORFEI TURE AS A REMEDY I N THE MANNER PROVI DED FOR I N
SECTI ON 2006.

(11) 99— The renedi es under this section are independent and
curmul ative. The use of 1 renmedy by a person —shal— DCES not bar
the use of other |Iawful renedies by that person or the use of a
| awf ul renedy by anot her person.

(12) 36— An interior designer may performservices in
connection with the design of interior spaces including preparation
of docunents relative to finishes, systens furniture, furnishings,
fixtures, equipnment, and interior partitions that do not affect the
bui | di ng mechani cal, structural, electrical, or fire safety

syst ens.
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Sec. 602. A person, school, or institution that violates this
act or a rule or order pronul gated or issued under this act shall
be assessed 1 or nore of the foll ow ng —penalties— ADM N STRATI VE
OR ClI VIL SANCTI ONS:

(a) Placenent of a limtation on a |icense or —eertificateof
regi stration for an occupation regul ated under —artiecles8to25
THI S ACT.

(b) Suspension of a license or —eertificate—of— registration

(c) Denial of a license, —eertifiecateof— registration, or
renewal of a license or —certificate—of— registration.

(d) Revocation of a license or —eertificate—of— registration

(e) An adm nistrative fine FOR EACH VI OLATI ON OR FOR EACH DAY
OF A CONTI NU NG VIOLATION to be paid to the departnent, not to
exceed $10, 000. 00 PER OFFENSE OR DAY OF VI OLATI ON.

(f) Censure.

(g) Probation.

(h) Arequirement that restitution be nade AS A CONDI Tl ON FOR
REI NSTATEMENT.

Sec. 603. (1) If restitution is required to be made under
section 601 OR 602, OR BOTH, the DEPARTMENT MAY SUSPEND COR REVCKE
THE |icense or —eertifiecate—of— registration of the person required
to make the restituti on —ay—be-suspended— until the restitution is
made.

(2) I'F THE DEPARTMENT SUSPENDS OR REVOKES A LI CENSE OR
REGQ STRATI ON FOR FAI LURE TO MAKE RESTI TUTI ON, IN WHOLE OR PART, THE
RESTI TUTION I N THE FORM OF REPAI R OR REMEDI AL CORRECTI VE WORK SHALL
BE PERFORVED BY A PERSON APPROPRI ATELY LI CENSED OR REG STERED UNDER
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THI S ACT AND SHALL BE PAI D FOR BY THE LI CENSEE OR REG STRANT
SEEKI NG REI NSTATEMENT.

Sec. 604. A person who violates 1 or nore of the provisions of
an article —whieh+regulates— REGULATI NG an occupation or who
commits 1 or nore of the followi ng —shalk—be— IS subject to the
penalties— ADM NI STRATI VE OR ClVIL SANCTI ONS prescribed in section
602:

(a) —Praetices— ENGAGES IN fraud or deceit in obtaining a
license or registration.

(b) —Praetices— ENGACGES IN fraud, deceit, or dishonesty in
practicing an occupati on.

(c) Violates a rule of conduct of an occupation

(d) Denonstrates a |ack of good noral character

(e) Commts an act of gross negligence in practicing an
occupati on.

(f) —Praetices— ENGAGES I N fal se adverti sing.

(g) Commits an act —whieh— THAT denonstrates inconpetence.

(h) Violates any other provision of this act or a rule
promul gated under this act for which a penalty OR SANCTION i s not
ot herwi se prescri bed.

(1) Fails to conply with a subpoena issued under this act.

(j) Fails to respond to a citation as required by section 555.

(k) Violates or fails to conply with a final order issued by a
board, including a stipulation, settlenent agreenent, or a
citation.

(1) KNON NGY FAILS TO NOTI FY THE DEPARTMENT OF A CHANGE I N
ADDRESS.
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(M KNOW NGY FAILS TO NOTI FY THE DEPARTMENT OF A CHANGE I N
PARTNERS, OFFI CERS, OR OTHER MEMBERS | F REQUI RED UNDER A PARTI CULAR
ARTI CLE

(N) KNOW NGLY FAILS TO CONSPI CUOUSLY DI SPLAY A LI CENSE OR
REGQ STRATI ON OR PRODUCE A POCKET LI CENSE OR REAQ STRATION I F
REQUI RED UNDER A PARTI CULAR ARTI CLE.

(O OPERATES OR ADVERTI SES UNDER A NAME DI FFERENT THAN THE
NAVME UNDER WHI CH THE PERSON | S LI CENSED OR REG STERED.

Sec. 728. ({(3)— A firmorgani zed for the practice of public
accounting shall apply for and obtain a |icense under this article
in order to engage in the practice of public accounting in this
state. The firmapplying for licensure under this article shal
nmeet both of the follow ng requirenents:

(a) At least a sinple majority of the equity and voting rights
of the firmare held directly or beneficially by individuals who
are licensed in good standing as certified public accountants of
this or another state or the equival ent in another |icensing
jurisdiction acceptable to the board.

(b) The principal officer of the firmand each officer or
director having authority for the practice of public accounting by
the firmare licensed in good standing as certified public
accountants in this or another state or the equivalent in another

licensing jurisdiction acceptable to the board.

o ‘i hal | L d I . i I I
i I .
Sec. 1009. (1) A license issued under this article is not

transf er abl e.
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(2) Wthin 15 days after a personnel agency changes from a
sole proprietorship to a partnership or corporation, or froma
partnership to a sole proprietorship or corporation, or froma
corporation to a sole proprietorship or partnership, all licensure
requirenents for the new entity shall be net.

(3) A personnel agency -whieh— THAT seeks to admt a new
partner to an existing partnership or a new officer or stockhol der
to an existing corporation shall notify the departnment within 15
days after a change in the partners of a partnership or the
of ficers of a corporation or the stockholders of a corporation
owni ng 10% or nore of the stock of the corporation. The notice
shall be nade on a form provided by the departnent and shal
contain information by which the departnment nay determ ne whet her
the new individual is of good noral character

(4) If a designated enploynment agent or consulting agent is no
| onger enpl oyed by the personnel agency or is no | onger charged
wi th the general managenent of the personnel agency's office, the
per sonnel agency shall designate another |icensed enpl oynent agency
or consulting agent and notify the departnment within 15 days after
the appointnment is made. A tenporary license may be issued to an
applicant for an agent's |license pursuant to section 213.

(5) An enpl oynent agent or consulting agent shall notify the
departrment in witing within 5 business days after the date he or
she is no | onger enployed by a personnel agency or is no |onger
charged with the general nmanagenent of the office of that personne
agency.

" | hal | ey tho d _
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Sec. 1019. A personnel agency, or any |icensed agent or other

agent or enployee of a personnel agency shall not do any of the
fol | ow ng:
I I : hi I
e 1 .

i . : . : : . i :

L : .

. | : Leai I
. I I | i I I hi
artiele—duringthe performance of the act—orcontract—

(A) —{€)— Use a form —whieh— THAT contai ns provisions in
violation of this article, rules pronulgated under this article, or
other state or federal |aws or regul ations.

(B) —&)— Share a fee with any ot her person, except a
personnel agency licensed in this state or in any other state
requiring licenses for personnel agencies or a personnel agency in
a state in which licensure is not required.

(C —e)— Persuade, induce, or solicit an enployer to
di scharge an enpl oyee

(D) 85— Request or accept a registration fee or any ot her
fee not set forth in the agency's contract with a client or charge
a fee higher than the fee set forth in the contract.

(E) —¢)— Request or accept, or give, offer, or promse to

give, a gift of such value that the gift is |ikely to persuade,
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i nduce, or influence an action of an enployer or benefit the
personnel agency or any of its agents or enpl oyees.

(F) h— Knowi ngly procure, entice, send, or aid in
procuring, enticing, or sending a person to performan illegal act.

(G —)— Prevent an enpl oyee of the departnment from
i nspecting the records of the agency at any tine during nornal
busi ness hours.

SEC. 2006. THE DEPARTNMENT, THE ATTORNEY GENERAL, A COUNTY
PROSECUTOR, AND AN ATTORNEY REPRESENTI NG A LOCAL UNI T OF GOVERNMENT
MAY UTI LI ZE THE FORFEI TURE PROVI SI ONS OF CHAPTER 47 OF THE REVI SED
JUDI CATURE ACT OF 1961, 1961 PA 236, MCL 600.4701 TO 600.4709, FOR
| TEMS SEI ZED AND DETERM NED TO BE PROCEEDS OF A CRI ME, SUBSTI TUTED
PROCEEDS OF A CRIME, OR THE | NSTRUMENTALITY OF A CRI ME, RELATING TO
A VIOLATION CF TH S ARTI CLE, AS THOSE TERVS ARE DEFI NED UNDER
SECTI ON 4701 OF THE REVI SED JUDI CATURE ACT OF 1961, 1961 PA 236,
MCL 600. 4701.

Sec. 2412. (3 —A-person—-or—gqualifying ofificerfora

performance—of the act—orcontract—(2)— Failure of the person

bringing a conplaint against a |licensee to utilize a contractually

provi ded alternative dispute resolution procedure shall be an

affirmati ve defense to an action brought in a court of this state
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agai nst a licensee under this article.
Enacting section 1. Sections 916 and 2512a of the occupati onal
code, 1980 PA 299, MCL 339.916 and 339. 2512a, are repeal ed.
Enacting section 2. This anendatory act does not take effect
unl ess Senate Bill No. _ or House Bill No. 5875(request no.
02669' 05 a **) of the 93rd Legislature is enacted into | aw.
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