HOUSE BILL No. 6121
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HOUSE BILL No. 6121

June 1, 2006, Introduced by Rep. Hunter and referred to the Committee on Banking and
Financial Services.

A bill to anmend 1975 PA 148, entitled
"Debt managenent act, "
by anmendi ng sections 2, 4, 5, 6, 8, 12, 13, 14, 16, 18, and 19 (ML
451. 412, 451.414, 451.415, 451.416, 451.418, 451.422, 451.423,

451. 424, 451.426, 451.428, and 451.429), as anended by 2000 PA 255.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2. As used in this act:

(A) "BUDGET ANALYSI S" MEANS A WRI TTEN, COVPREHENSI VE
ASSESSVENT OF A DEBTOR S FI NANCI AL CONDI TI ON THAT | NCLUDES THE
DEBTOR S | NCOVE, EXPENSES, DEBT, HOUSI NG COSTS, CREDI TORS, AND
OTHER FI NANCI AL | NFORVATI ON.

(B) —2a)— "Business of debt managenent” OR " DEBT MANAGEMENT
SERVI CES BUSI NESS" neans providing or offering to provide debt
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managenent SERVICES to 1 or nore residents of this state.

(C© —b)— "Counsel or” means an enpl oyee or agent of a |icensee
who engages in counseling and budget analysis functions and
schedul i ng of debtor's funds.

(D) e)— "Creditor" means a person for whose benefit noney is
bei ng coll ected and disbursed by a Iicensee. Alicensee is not a

creditor for purposes of this act.

(E) —)— "Debt nmanagenent" neans —theplanning—and-ranagerent
C the £ Lol affai : Lol |y . : :
ol i byt ' . i al

payrent—of the debtoer-s—oebligatiens— PROVIDI NG 1 OR MORE DEBT
MANAGEMENT SERVI CES.

(F) "DEBT MANAGEMENT SERVI CES'" MEANS ANY OF THE FOLLOW NG

(1) RECEI VI NG MONEY FROM A DEBTOR FOR THE PURPCSE OF
DI STRI BUTI NG 1 OR MORE PAYMENTS TO OR AMONG 1 OR MORE CREDI TORS OF
THE DEBTOR I N FULL OR PARTI AL PAYMENT OF THE DEBTOR S OBLI GATI ONS

(1) ARRANG NG OR ASSI STI NG A DEBTOR TO ARRANCE FOR THE
DI STRI BUTION OF 1 OR MORE PAYMENTS TO OR AMONG 1 OR MORE CREDI TORS
OF THE DEBTOR I N FULL OR PARTI AL PAYMENT OF THE DEBTOR S
OBLI GATI ONS

(1) EXERCI SI NG CONTROL, DI RECTLY OR | NDI RECTLY, OR ARRANG NG
FOR THE EXERCI SE OF CONTROL OVER FUNDS OF A DEBTOR FOR THE PURPOSE
OF DI STRI BUTI NG PAYMENTS TO OR AMONG 1 OR MORE CREDI TORS OF THE
DEBTOR I N FULL OR PARTI AL PAYMENT OF THE DEBTOR S CBLI GATI ONS

(iv) ACTI NG OR OFFERI NG TO ACT AS AN | NTERMVEDI ARY BETWEEN A
DEBTOR AND 1 OR MORE CREDI TORS OF THE DEBTOR FOR THE PURPOSE OF
ADJUSTI NG, SETTLI NG, DI SCHARGA NG, REACHI NG A COMPROM SE ON, OR
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OTHERW SE ALTERI NG THE TERMs OF PAYMENT OF THE DEBTOR S
OBLI GATI ONS.

(G "DEBT MANAGEMENT SERVI CES AGREEMENT" MEANS A WRI TTEN
CONTRACT, PLAN, OR AGREEMENT BETWEEN A COUNSELOR AND A DEBTOR FOR
THE PERFORMANCE OF DEBT MANAGENMENT SERVI CES.

(H —e)— "Debtor" neans a person —f+em-whomrpenrey—+s—betng
coHected forthe benefitof aereditor—of the debtor— WHO SEEKS
DEBT MANAGEMENT SERVI CES OR ENTERS | NTO A DEBT MANAGEMENT SERVI CES
AGREEMENT.

(1) 6— "Departnment” nmeans the office of financial and
i nsurance services.

(J) ¢— "Director" neans the conm ssioner of the departnment
or his or her authorized representative.

(K) —h)— "Fees and charges of the |licensee" neans the total
anount of noney to be charged a debtor by the |icensee, including
the —$25-00— $50.00 initial paynment and any charges for advice,
materials, or referrals.

() 69— "License" neans a witten certificate or exenption
order issued by the director

(M —— "Licensee" neans a person licensed under this act to
perform debt managenent services and | ocated inside or outside the
boundaries of this state.

(N (k— "Ofice" neans each | ocation, | NCLUDING BUT NOT
LIMTED TGO, ANY BRANCH OFFI CE OR AFFI LI ATE LOCATI ON WHERE A PERSON
ENGAGES | N THE BUSI NESS OF DEBT MANAGEMENT, | DENTIFIED by street

nane, building nunber, city, and state. —-wherea persohr—engages—in
thebusiness—of debt—anagerent—
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(O —hH— "Ofice manager"” means an enpl oyee or owner charged
wi th the supervision, oversight, or approval of the functions of
budget anal ysi s, counseling, or scheduling.

(P) —M— "Person"” neans an individual, corporation,
partnershi p, association, joint stock conpany, trust where the
interests of the beneficiaries are evidenced by a security, limted
l[iability conpany, or other legal entity.

(Q —m)— "Sweep arrangenent” means an arrangenent that
provi des for a tenporary or permanent transfer of funds from1
trust account to another trust account when a predeterm ned tine,
account bal ance, or other condition occurs or is fulfilled.

Sec. 4. (1) -AterJandary—1—1976—a— A person |ocated
wi-t-hi-A— | NSI DE or outside of the boundaries of this state shall not
engage in the business of debt managenent without first obtaining a
license as required in this act. A —ecoentract—of— debt nanagenent
as—definedbythis—aet— SERVI CES AGREEMENT made W TH A DEBTOR by a
person without a license is null and void.

(2) A person who is perform ng a debt managenent service and
recei ving conpensation primarily from governnental organizations,
governnental | y sponsored organi zations, charitable trusts, or
foundati ons tax exenpt —pursuant—te— UNDER section 501(c) of the
i nternal revenue code, —ef-21986— 26 USC 501, upon a show ng of
safeguards in the handling of debtor funds, may be granted an
exenption fromany provision of this act if the DI RECTOR FI NDS THAT
THE exenption is —feundte—be— in the public interest.

Sec. 5. (1) An applicant for a license to engage in the

busi ness of debt managenent shall file an application with the
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director in witing and under oath that includes all of the
fol | ow ng:

(a) The nanme and exact address of the applicant and the nane
and address of each of the follow ng, as applicable:

(i) If the applicant is a corporation, its officers and
directors.

(i) If the applicant is an association, its officers and
directors.

(iit) I'f the applicant is a partnership, its partners.

(iv) If the applicant is alimted liability conpany, its
manager or nmnagers.

(v) If the applicant is any other legal entity, its nanager or
ot her person designated to control the operation of that |egal
entity.

(b) A copy of a certificate of an assuned nane, if applicable.

(c) One or nore of the follow ng, as applicable:

(i) If the applicant is a corporation, a copy of the articles
of incorporation.

(i) If the applicant is an association, a copy of the
or gani zati onal docunents of the association

(iit) I'f the applicant is a partnership, a copy of the
partnershi p agreenent.

(iv) If the applicant is alimted liability conpany, a copy of
the articles of organization

(D) TELEPHONE NUMBER, E-MAIL ADDRESS, AND WEBSI TE URL OF THE
APPLI CANT.

(E) THE ADDRESS OF EACH OFFICE IN THI S STATE WHERE THE
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APPLI CANT W LL PROVI DE DEBT MANAGEMENT SERVI CES

(F) I'F THE APPLI CANT IS A TAX EXEMPT ENTI TY UNDER SECTI ON
501(C) OF THE | NTERNAL REVENUE CODE, 26 USC 501, EVI DENCE OF THAT
STATUS.

(G A DESCRI PTI ON OF ANY CONSUMER EDUCATI ON PROGRAM THAT I T
PROVI DES TO | TS DEBTORS

(H) A DESCRI PTI ON OR SAMPLE FORMS OF THE APPLI CANT' S BUDGET
ANALYSI S AND I NI TI AL BUDGET PLAN, | NCLUDI NG ANY FORM OR ELECTRONI C
MODEL, THAT ARE USED TO EVALUATE THE FI NANCI AL CONDI TI ON OF
DEBTORS.

(1) A COPY OF THE DEBT MANAGEMENT SERVI CES AGREEMENT THAT THE
APPLI CANT WLL USE IN I TS DEBT MANAGEMENT SERVI CES BUSI NESS.

(J) A COPY OF THE CREDI T AGREEMENT FORM THAT THE APPLI CANT
WLL USE IN I TS DEBT MANAGEMENT SERVI CES BUSI NESS.

(2) —Ypen— WHEN filing the application, the applicant shall do
all of the follow ng:

(a) Pay to the departnent —a— AN INITIAL |icense fee of
$50-00for—each—office— $500. 00.

(b) Pay to the departnent an —investigationfeeof $50-00
ADDI TI ONAL LI CENSE FEE OF $100. 00 FOR EACH OFFICE IN THI S STATE

(c) Furnish a surety bond to the people of the state of
M chi gan. The anmount of the surety bond rmust equal or exceed the
total amount of M chigan clients' funds in the applicant's or
licensee's trust account at the tinme of application for |icense or
renewal , as determ ned by the departnment, but in no event shall a
surety bond be | ess than $25,000.00 or be greater than $100, 000. 00.

The surety bond shall be conditioned upon the faithful accounting
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of all noney coll ected upon accounts entrusted to a |licensee
engaged in the business of debt nanagement or the |icensee's

enpl oyees and agents. The surety bond shall be approved by the
departrment. In lieu of a surety bond, the departnent may by rule
provide for an appropriate deposit of cash or securities, a letter
of credit, or the assignnent of coverage of other bonds if the
departnent is satisfied that conparabl e or nore extensive coverage
results.

(d) File an appointnent of the director as the agent of the
applicant for service of process in this state.

(3) Service of process upon the director —shalk—be— IS
consi dered service upon an applicant or |icensee, including an
applicant who conplies with or fails to conply with subsection
(2)(d).

(4) Unless surrendered, revoked, or suspended, a |license
i ssued under this act expires on Decenber 31 of the year for which
it is issued. Alicensee may renew a |license before the expiration
date as provided under this act.

(5) Alicensee shall create, nmaintain, and preserve accurate
and conpl ete books and records relating to the |licensee's business.
Fhe— A LI CENSEE SHALL MAI NTAIN THE books and records —shal—be
mabntabned— according to generally accepted accounting principles.
A licensee or an applicant shall notify the department in witing
of the address where the books and records are kept. If a |icensee
changes the |ocation of the books and records, the |licensee shal
notify the departnment in witing within 10 busi ness days after the

change. The director may prescribe by rule or order the form and
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contents of books and records relating to a |icensee's busi ness.

(6) An applicant shall file a financial statenment with an
application for a debt managenent |icense. The director may require
that— AN AUDIT OR REVIEW CF the financial statenent —beauditedor
reviewed— by an independent certified public accountant.

(7) If alicensee has a board of directors or the equival ent,
the director shall not require that the |icensee provide
i nformati on concerning a nenber of the board of directors or
equi val ent, nor require that the nmenber satisfy the exam nation
provisions of this act, if that nmenber does not receive a salary,
stock dividend, or other financial benefit fromthat corporation
ot her than rei nbursenent of the actual expenses incurred in
carrying out the duties of a director of that corporation.

Sec. 6. (1) Upon receiving the application and approving the
fees and surety bond, the departnent shall investigate the
applicant's responsibility, experience, character, and general
fitness. If the result of the investigation warrants a belief that
the business will be operated fairly and honestly within the
provisions of this act, the department shall issue a |license. The
i nvestigation of the applicant shall at |east include investigation
of the follow ng as applicable:

(a) If the applicant is a corporation, its officers and
directors.

(b) If the applicant is a partnership, its partners.

(c) If the applicant is an association, its officers.

(d) If the applicant is alimted liability conpany, its

manager or nmanagers.
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(e) If the applicant is any other legal entity, its nanager or
ot her person designated to control the operation of that |egal
entity.

(2) Alicense shall not be issued if the investigation reveals
1 or nore of the follow ng:

(a) That an individual investigated under subsection (1) neets
any of the follow ng:

(i) Was ever convicted of a crinme involving noral turpitude
i ncludi ng forgery, enbezzlenent, obtaining noney under false
pretenses, |arceny, extortion, conspiracy to defraud, or any other
simlar offense.

(ii)) Violated or failed to conply with this act or a rule
promul gated under this act.

(iii) Had a license to engage in the business of debt managenent
revoked or suspended for any reason other than failure to pay
licensing fees in this state or another state.

(iv) Defaulted in the paynent of noney collected for others,

i ncludi ng the di scharge of debts through bankruptcy proceedi ngs.
The director may, at his or her discretion, waive this restriction
if provided with evidence of justifiable cause for the bankruptcy,
pl us convi nci ng evidence of the fitness of the bankrupt party to
carry out his or her functions under this act.

(b) An individual applicant is not at |east 18 years of age
and a citizen of the United States.

(c) An applicant that is a partnership, corporation, limted
liability conmpany, association, or other legal entity required by

statute to obtain authority to do business in this state has not
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been granted authority to do business in this state.

(d) The applicant is an enployee or owner of a collection
agency as defined in section 901 of the occupational code, 1980 PA
299, MCL 339.901, or process serving business or in any manner is
affiliated with a collection agency or process serving busi ness.
The director may, in his or her discretion, waive this restriction
on a showi ng of sufficient safeguards in the operation of the
col l ecti on agency.

(3) An applicant shall pass an exam nation adm nistered by the
director or his or her designee before the director grants a
license to the applicant under this act. A counselor shall pass an
exam nation within the first 180 days of enploynent adm ni stered by
the director or his or her designee. The exam nation nay be oral or
witten, or partly oral and partly witten, and shall be practical
in nature and sufficiently thorough to ascertain the applicant's
fitness. Questions on bookkeeping, credit adjusting, business
et hics, agency, contracts, debtor and creditor relationships, trust
funds, and the provisions of this act and rules pronul gated under
this act may be included in the exam nation. The director may
charge an exam nation fee —ef$25-00— for administering this
exam nation THAT DOES NOT EXCEED THE ACTUAL COST OF ADM NI STERI NG
THI S EXAM NATI ON

Sec. 8. (1) Before Decenber 1 of each year, a |licensee shal

file an application with the departnment for renewal of its |icense

—Fhe—appHiecation——shall—be— on the form prescribed by the
depart nent. —and-shall—be acconpanied-bya feeof $50-00for—each
officetogether—wth— THE APPLI CANT SHALL | NCLUDE W TH THE
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APPLI CATI ON A RENEWAL FEE OF $250. 00, AN ADDI TI ONAL RENEWAL FEE OF
$100. 00 FOR EACH OFFICE IN THI S STATE, AND a surety bond in the

same manner as an original application. The application shal

cover— | NCLUDE each —branch— office —thatis—under—theownership

and——control—of theapphying—entity— OF THE LICENSEE IN THI S STATE.
. ol hall be filed

(2) I'N ADDI TION TO THE REQUI REMENTS OF SUBSECTION (1), A
LI CENSEE SHALL FILE FI NANCI AL STATEMENTS with the application for
renewal of a license. The director may require —that— AN AUDIT OR
REVI EW OF the financial statenents —be-auditedor—reviewed— by an
i ndependent certified public accountant.

Sec. 12. (1) Before a contract is formed between a |icensee

and a debtor, —atherough—and—-witten— THE LI CENSEE SHALL COWPI LE A
budget anal ysi s —shalt—beconpiledanda—copy—detivered— OF THE
DEBTOR AND DELI VER A COPY to the debtor. —-Atieensee—shall—not

| . I h bud Lysi
i I I o] N :
regquired—bythe budget—analysis— The budget anal ysis shall contain

all of the follow ng information about the debtor:

(a) Name and address.

(b) Marital status and nunber of dependents.

(c) Amount and source of all enploynent conpensation, paynents
from governnment prograns, child support and alinony paynents, and
ot her incone.

(d) Number of exenptions clained on the debtor's nost recent
federal income tax return

(e) G oss income per pay period, type and amount of all
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12

payrol | deductions, and net income per pay period.

(f) Monthly honme nortgage or rental paynent. If the home
nort gage paynment does not include an escrow for real estate taxes,
t he budget analysis shall contain the anbunt and due dates of the
real estate taxes on the property.

(g) Type and amount of all other fixed periodic paynents.

(h) Type and anmount of food, clothing, utility, vehicle,

i nsurance, and all other |iving expenses.

(1) List of creditors included in the plan.

(j) A description of and anmount owed for any outstandi ng
garni shnents and j udgnents.

(k) Periodic anmount avail able for paynment toward a debt
managenent pl an.

(2) A LICENSEE SHALL NOT ACCEPT AN ACCOUNT UNLESS THE BUDGET
ANALYSI S DESCRI BED | N SUBSECTI ON (1) | NDI CATES THAT THE DEBTOR CAN
REASONABLY MEET THE DEBTOR S PAYMENT OBLI GATI ONS DESCRI BED | N THE
BUDGET ANALYSI S.

(3) A LICENSEE THAT IS OR CLAIMS IT IS A TAX EXEMPT ENTI TY
UNDER SECTI ON 501(C) OF THE | NTERNAL REVENUE CCDE, 26 USC 501
SHALL NOT CHARGE AN APPLI CANT A FEE FOR PREPARI NG A BUDGET ANALYSI S
DESCRI BED I N SUBSECTI ON (1).

Sec. 13. (1) Upon establishing a debt nanagenent plan for a
debtor, a licensee may charge and receive an initial fee of —$25-00
$50. 00. However, unless 51% or nore in nunber and dol |l ar anount of
all the debtor's creditors consent to the debt managenment program
wi thin 45 days of establishing the debt managenent plan, the

LI CENSEE SHALL RETURN THE fee —shall—be+returned— to the debtor and
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CLOSE the debtor's account. —elosed-

(2) —Consent—fromacreditor—shall be recorded— A LI CENSEE
SHALL RECORD THE CONSENT OF A CREDI TOR TO A DEBT MANAGEMENT PROGRAM
DESCRI BED I N SUBSECTI ON (1) on a separate form —TFheformshall
contaihA— THAT CONTAINS all of the foll ow ng:

(a) Alist of all the creditors.

(b) The manner in which consent was sought.

(c) The date of each contact.

(d) The name of the person contacted, if applicable.

(e) The response obtained fromthe person contacted.

(f) Any revised or special conditions or arrangenents that
condition the consent.

(g) The date on which the required consent was secured.

(3) —Fhe— A LI CENSEE MAY SEEK THE consent of a creditor —may
be-sought— UNDER THI S SECTI ON by sending a notice of a debt
managenent plan to a creditor by an appropriate neans including by
t el ephone, facsimle, electronic mail, or first-class mail. If —the
A creditor does not respond within 14 days after the sending of the
notice, it —may—be— IS presuned that the creditor has given
consent .

(4) If a paynent under the debt managenent plan is sent to a
creditor, acceptance of the payment or plan —way-—be— IS presuned 7
days after sending the paynent.

Sec. 14. (1) A —eeontraet— DEBT MANAGEMENT SERVI CES AGREEMENT
between a |icensee and debtor shall —nelude— MEET all of the

fol | ow ng:
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determnes are necessary for the protection of the debtor and the

(A) BE SI GNED AND DATED BY THE LI CENSEE AND DEBTOR.

(B) INCLUDE ALL OF THE FOLLON NG I N AT LEAST 12- PO NT TYPE:

(1) THE NAME, ADDRESS, AND TELEPHONE NUVBER OF THE DEBTOR.

(1i)) THE NAME, ADDRESS, TELEPHONE NUMBER, AND LI CENSE NUMBER OF
THE LI CENSEE.

(1ii) A DESCRI PTI ON OF THE DEBT MANAGEMENT SERVI CES THE LI CENSEE
W LL PROVI DE TO THE DEBTOR AND ANY FEES THE LI CENSEE W LL CHARGE TO
THE DEBTOR FOR THE DEBT MANAGENMENT SERVI CES.

(iv) A DI SCLOSURE OF THE EXI STENCE OF THE SURETY BOND REQUI RED
UNDER SECTI ON 5.

(v) THE NAME AND ADDRESS OF THE FI NANCI AL | NSTI TUTI ONS | N
VWH CH THE LI CENSEE W LL HOLD FUNDS PAI D BY THE DEBTOR TO THE
LI CENSEE FOR DI SBURSEMENT TO THE DEBTOR S CREDI TORS.

(vi) A NOTICE OF THE RIGHT OF ANY PARTY TO THE DEBT MANAGENMENT
SERVI CES AGREEMENT TO RESCI ND THE DEBT MANAGEMENT SERVI CES
AGREEMENT BY G VING WRI TTEN NOTI CE OF RESCI SSI ON TO THE OTHER
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PARTY.

(vii) A SCHEDULE OF PAYMENTS THAT THE DEBTOR MUST MAKE UNDER
THE DEBT MANAGEMENT SERVI CES AGREEMENT. THE SCHEDULE SHALL | NCLUDE
THE AMOUNT OF EACH PAYMENT AND THE DATE ON WH CH EACH PAYMENT | S
DUE, AN | TEM ZATI ON OF THE MAI NTENANCE FEES THAT THE LI CENSEE W LL
RETAI N FROM EACH PAYMENT, AND THE AMOUNT OF MONEY THAT THE LI CENSEE
WLL PAY TO THE DEBTOR S CREDI TORS FROM EACH PAYMENT.

(wviii) A LI ST OF EACH PARTI Cl PATI NG CREDI TOR OF THE DEBTOR TO
VWH CH THE LI CENSEE W LL MAKE PAYMENTS UNDER THE DEBT MANAGEMENT
SERVI CES AGREEMENT. THE LI ST SHALL | NCLUDE THE AMOUNT OWED TO EACH
CREDI TOR AND A SCHEDULE OF PAYMENTS THAT THE LI CENSEE W LL MAKE TO
EACH PARTI Cl PATI NG CREDI TOR FROM THE DEBTOR S PAYMENTS THAT
I NCLUDES THE AMOUNT OF EACH PAYMENT AND THE DATE ON VWH CH EACH
PAYMENT W LL BE MADE.

(ix) A LI ST OF CREDI TORS THE LI CENSEE REASONABLY EXPECTS NOT TO
PARTI Cl PATE | N THE DEBT MANAGEMENT OF THE DEBTOR S DEBT UNDER THE
DEBT MANAGEMENT SERVI CES AGREEMENT.

(x) A DI SCLOSURE THAT THE LI CENSEE ALSO NMAY RECEI VE
COVPENSATI ON FROM THE DEBTOR S CREDI TORS FOR PROVI DI NG DEBT
MANAGEMENT SERVI CES TO THE DEBTOR.

(xi) A DI SCLOSURE THAT THE LI CENSEE MAY NOT REQUI RE A DEBTCOR TO
PURCHASE FOR A FEE A COUNSELI NG SESSI ON, AN EDUCATI ONAL PROGRAM OR
MATERI ALS AND SUPPLI ES AS A CONDI TI ON OF ENTERI NG | NTO A DEBT
MANAGEMENT SERVI CES AGREEMENT.

(xii) A DI SCLOSURE THAT THE LI CENSEE MAY NOT REQUI RE OR COVPEL
A VOLUNTARY CONTRI BUTI ON FROM A DEBTOR FOR ANY SERVI CE PROVI DED BY
THE LI CENSEE TO THE DEBTOR

03435' 05 DAM



© 00 N o o0 B~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

16

(xiii) A DI SCLOSURE THAT EXECUTI ON OF A DEBT MANAGEMENT SERVI CES
AGREEMENT MAY | MPACT THE DEBTOR S CREDI T RATI NG AND CREDI T SCORES.

(xiv) A DI SCLOSURE THAT THE DEBTOR MUST READ AND RECEI VE A COPY
OF THE COVPLETE DEBT MANAGEMENT SERVI CES AGREEMENT.

(xv) THE FOLLOW NG NOTI CE:

"THE OFFI CE OF FI NANCI AL AND | NSURANCE SERVI CES FOR THE STATE
OF M CH GAN W LL ACCEPT QUESTI ONS AND COMPLAI NTS FROM M CH GAN
RESI DENTS REGARDI NG (NAME AND LI CENSE NUMBER
OF THE DEBT MANAGEMENT SERVI CES PROVI DER) AT

(2) Unless otherw se approved by the departnment and except for
an armount due for 1 or nore nonthly fees or a closeout fee, a
licensee shall distribute to the creditors of the debtor —at
least—wronthly— all noney received froma debtor or on behalf of a
debt or AT LEAST MONTHLY.

Sec. 16. A licensee shall do all of the follow ng:

(a) Create and nmaintain records of the accounts,
correspondence, nenoranda, papers, books, and other records of the
debt nmanagenent SERVI CES business. If the |icensee elects not to
retain original records, the licensee may utilize el ectronic,
phot ocopy, or conputerized nethods of record keeping. The |icensee
shal | preserve the records created under this subdivision for at
| east 6 years after they are created.

(b) Make all the records created and nmi ntai ned under
subdi vision (a) available for exam nation by exam ners of the
depart ment.

(c) Upon contracting with a debtor FOR DEBT MANAGEMENT
SERVI CES, give a copy of the —eentract— DEBT MANAGEMENT SERVI CES
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AGREEMENT to the debtor

(d) Deliver a receipt to a debtor upon receiving cash froma
debtor or within 3 business days after receiving a noncash paynent
froma debtor, and at |east nonthly beginning with the first nonth
after contracting with a debtor deliver a statenment that includes
t he dates and anounts recei ved and di shursed on behal f of the
debt or .

(e) Wthin 5 business days after a request from a debtor
provide a witten statenent that includes all of the follow ng:

(i) Al transactions concerning the noney received fromor on
behal f of the debtor

(1i)) The total anmount paid to each creditor.

(iii) The total armount of charges deducted fromthe paynents
recei ved.

(iv) The anmpbunt held in reserve.

(f) At least every 90 days after contracting with a debtor FOR
DEBT MANAGEMENT SERVI CES, provide a witten statenent to the debtor
that includes all of the follow ng:

(i) The total anount received fromand on behal f of the debtor.

(ii) The total anount paid to each creditor.

(1it) The total amount deducted fromthe paynents received.

(iv) The anount held in reserve.

(g) At least annually, verify or cause the verification of
paynents to sel ected creditor accounts and do or designate 1 or
nore persons to do all of the follow ng:

(1) Review each debtor's account file.

(1i) Revi ew checks paid by the |icensee.
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(1ii) Revi ew procedures used by the |icensee for processing
checks and handling cash

(iv) Review the conplaint file maintained by the |icensee.

(v) Verify paynents to selected creditor accounts.

(vi) Review sel ected counsel or records and work papers.

(h) If a —eontract—wtha-debter— DEBT MANAGEMENT SERVI CES
AGREEMENT is lawfully sold, transferred, or assigned to a licensee
from another licensee, furnish to the debtor a witten notice of
the sale, transfer, or assignnment. The notice shall contain the
name and address of the |licensee and the nane of the counsel or
aut horized by the licensee to manage the —centract— AGREEMENT.

Sec. 18. (1) A licensee may charge a reasonabl e fee under a
debt nanagenent servi ces —contract— AGREEMENT. The fees and charges
of the licensee shall not exceed 15% of the anmount of the debt to
be liquidated during the express termof the —centract—Fhe
AGREEMENT. A licensee may require the debtor to nmake an initi al
paynment of not nore than —-$25-00—which— $50.00. THE I NI Tl AL
PAYMENT is part of the fees and charges of the |icensee —Fhe
Fabtal—payrent— AND may be deducted fromthe anount of a
subsequent fee that is anortized, if any.

(2) Except for a cancellation described in subsection (3), for
which a |icensee may not collect the additional fee described in
this subsection, in the event of cancellation or default on the
performance of the —eentract— DEBT MANAGEMENT SERVI CES AGREEMENT by
the debtor before its successful conpletion, the |licensee may
collect $25.00 in addition to fees and charges of the |icensee

previously received. This $25.00 fee is not subject to the 15%
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l[imtation on fees and charges of the licensee in subsection (1).

(3) A —contract— DEBT MANAGEMENT SERVI CES AGREEMENT is in
effect when it is signed by the |licensee and the debtor and the
debt or has nade a paynent to the licensee. The debtor has the right
to cancel the —eentract— AGREEMENT until 12 m dnight of the third
busi ness day after the first day the —eentract— AGREEMENT is in
effect by delivering witten notice of cancellation to the
| i censee.

(4) If a debtor fails to nake a paynent to a |icensee within
60 days after the date a paynent is due under a —eentract— DEBT
MANAGEMENT SERVI CES AGREEMENT, the —eeont+raet— AGREEMENT i s
consi dered cancel ed by the debtor. A debtor may file a letter of
continuation of a —eentract— DEBT MANAGEMENT SERVI CES AGREEMENT
even if the debtor did not make a paynment within 60 days after a
paynent was due. Al of the following apply to a letter of
continuation of a —eentract— DEBT MANAGEMENT SERVI CES AGREEMENT:

(a) A debtor may file only 1 letter of continuation with a
| icensee for any —eentract— AGREEMENT

(b) Aletter of continuation nust contain a detail ed
expl anation of the reason or reasons for the m ssed paynent or
paynent s.

(c) —-A—<contract— AN AGREEMENT for which a letter of
continuation that nmeets the requirenents of this subsection is
filed remains in effect and subject to cancellation for any future
failure to make a paynment or paynents as described in this
subsecti on.

(d) —-A—econtract— AN AGREEMENT between a |icensee and a debtor
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shall clearly provide for 1 letter of continuation by a debtor.

(e) A debtor may not file a letter of continuation with a
| icensee at the beginning of —a—eentract— AN AGREEMENT.

(5) Alicensee shall not contract for, receive, or charge a
debtor an anount greater than authorized by this act. A person who
violates this subsection, except as the result of an inadvertent
clerical or conputer error, shall return to the debtor the anount
of the payments received fromor on behalf of the debtor and not
distributed to creditors, and, as a penalty, an anmount equal to the
amount over char ged.

Sec. 19. A licensee shall not do any of the foll ow ng:

(a) Purchase froma creditor any obligation of a debtor.

(b) Execute a —contract—or— DEBT MANAGEMENT SERVI CES agr eenent
to be signed by the debtor unless the —eentract—or— agreenent is
fully and conpletely filled in and finished.

(c) Lend noney or credit except under a plan approved by the
depart nment.

(d) Take a confession of judgnent or power of attorney to
confess judgnment against the debtor or appear as the debtor in a
judi cial proceeding.

(e) Receive or charge a fee in the formof a prom ssory note
or other prom se to pay, or receive or accept a nortgage or other
security in real or personal property for a fee, or both.

(f) —Fake—conecurrent— CONCURRENT with the signing of —the
contract— A DEBT MANAGEMENT SERVI CES AGREEMENT or as a part of the
contract— AGREEMENT or as part of the application for the —contraect
AGREEMENT, TAKE a rel ease of an obligation to be perfornmed on the
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part of the |icensee.

(g) Ofer, pay, or give any cash, fee, gift, bonus, prem uns,
reward, or other conpensation to a person for referring a
prospective custoner to the licensee. A paynent by the |icensee for
the lawful sale, transfer, or assignnent of a —eentract— DEBT
MANAGEMENT SERVI CES AGREEMENT to the |icensee from another |icensee
is not subject to this subdivision.

(h) Receive any cash, fee, gift, bonus, premum reward, or
ot her conpensation froma person other than the debtor or a person
in the debtor's behalf in connection with the |icensee's business
of debt managenent, except under a plan approved by order of the
depart nent.

(i) Disclose the debtors who have contracted with the |icensee
other than to the director or his or her authorized representative,
or disclose the creditors of a debtor to anyone other than the
debtor, or the director or his or her authorized representative, or
anot her creditor of the debtor and then only to the extent
necessary to secure the cooperation of the creditor in a debt
managenent pl an.

(j) Use or permt the use of a false, msleading, or deceptive
statenent or representation with regard to the services or charges
of the licensee in any advertisenent, display, broadcast, or offer
of the licensee's services.

(k) Use an advertisenent that gives a tel ephone nunber or post
of fice box without identifying the Iicensee and the |icensee's
of fi ce address.

() Use advertisenents containing any of the foll ow ng
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representations:

(i) That the licensee will provide funds to pay bills or
prevent attachnents.

(ii)) That a certain paynent schedule will handle a certain

anount or range of indebtedness.

(iit) That garni shnent, attachnent, repossession, or |oss of job

wi |l be prevented.

(m Fail to provide to the debtor the full benefit of a
conprom se of a debt arranged by the licensee with a creditor.

(n) I'n connection with the making of a debt managenent
contract— SERVI CES AGREEMENT or with operation of the debtor's
account:

(i) Enpl oy any device, schene, or artifice to defraud.

(ii) Make any untrue statenment of a material fact or omt to
state a material fact necessary in order to nake the statenents
made, in the light of the circunstances under which they are made,
not m sl eadi ng.

(ii1) Engage in any act, practice, or course of business that
operates or would operate as a fraud or deceit upon any person.

(o) Conduct the business of debt nmanagenent without a surety
bond, or deposit or assignnment satisfactory to the departnment in

lieu of a surety bond, as described in section 5(2), in place.
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