HOUSE BILL No. 6535

w N

HOUSE BILL No. 6535

September 19, 2006, Introduced by Rep. Huizenga and referred to the Committee on
Commerce.

A bill to regulate state private foundations; to prescribe
standards for determning the intent of donors to state private
foundations; to provide for reporting of financial and other
information by state private foundations; to prescribe standards of
conduct and administration of state private foundations and to
prohibit certain actions; to provide for enforcenent,

i nvestigation, and prorulgation of rules by the attorney general
and to provide renedies for violations.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and nay be cited as the

"charitabl e foundations accountability act".

Sec. 3. (1) As used in this act:
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(a) "Adm nistrative expenses" neans either of the follow ng:

(1) Except as provided in subparagraph (ii), expenses incurred
by a state private foundation other than grants for charitable
pur poses.

(i) If a state private foundation is a private operating
foundation for purposes of federal inconme tax, expenses other than
grants or expenditures directly related to carrying out the
foundation's charitable works that qualify the foundation for
private operating foundation status.

(b) "Annual report” nmeans the charitable asset consunption
report required under section 21

(c) "Board" nmeans the board of directors or board of trustees
of a state private foundation and its nenbers.

(d) "Conpensation"” neans the entire econonm c benefit given by
a state private foundation to a fiduciary, enployee, or contractor
for services provided to or on behalf of the state private
foundati on. Conpensation includes the fair market val ue of goods,
services, facilities, business opportunities, and other things of
val ue given to or placed at a person's disposal, including, but not
limted to, expense accounts, fringe benefits, and other simlar
benefits.

(e) "Director” and "trustee" have the sane meani ng.

(f) "Fiduciary" means any of the follow ng:

(1) Wth respect to a trust, foundation, or corporation that is
not a state private foundation, a person that is subject to
obl i gations inposed under this act, under other applicable state or

federal |aw, or under the common | aw of charitable trusts,
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concerning fiduciaries of charitable trusts.

(i) Wth respect to a state private foundati on, any of the

fol |l ow ng:

(A) An officer, director, trustee, or nenber of a conmttee
Wi th board-del egated authority of the state private foundation.

(B) A person acting on behalf of the state private foundation
who has the capacity to exert substantial influence over the
determi nation whet her the foundation awards a grant or grants or to
make recommendations to final decision nmakers about those awards.

(C A person acting on behalf of the state private foundation
who has the capacity to exert substantial influence over the
affairs of the state private foundation.

(D) A person who participates in decisions of the foundation
regardi ng conpensation, contracts, or investments in amounts of
$75, 000. 00 or nore.

(E) A person who is a fiduciary of or who is assigned
fiduciary obligations of due care, loyalty, good faith, or
obedi ence for the state private foundati on under other applicable
I aw.

(g) "Independent person" neans a person who is not an
interested person or a state disqualified person.

(h) "Interested person” neans either of the foll ow ng:

(i) A person under contract to be conpensated by or currently
bei ng conpensated by a state private foundation or on behalf of a
state private foundation for services rendered within the previous
12 nmont hs, whether as a full- or part-tinme enpl oyee, independent

contractor, or other service provider, excluding any reasonable
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conpensation paid to a director or trustee solely for services
rendered in the capacity of director or trustee.

(ii)) A brother, sister, ancestor, descendant, spouse, brother-
in-law, sister-in-law, son-in-law, daughter-in-Ilaw, nother-in-I|aw,
or father-in-law of a person described in subparagraph (i).

(1) "Material donor"™ neans a person who contributed an anount
equal to or greater than 20% of the state private foundation's
assets in its first year of existence or who, after the first year
of the state private foundation, contributed an anmount of 20% or
nore of the fair market value of the state private foundation's
assets, as of the date of the gift.

(j) "Material facts" that nust be disclosed to the attorney
general under section 21 in connection with a transaction involving
an interested person include, but are not limted to, all of the
fol | ow ng:

(1) A description of the services or goods provided to or by
the state private foundation in the transaction

(ii)) The price for the services or goods paid or owed by or to
the state private foundation

(iii) The estimated fair market val ue of the goods or services
and the nethod used to estimate fair market val ue.

(iv) The benefit the state private foundation receives in the
transacti on.

(v) Whether the board of the state private foundati on approved
the transaction or whether a commttee with board-del egated
authority approved the transaction.

(vi) Whether the interested person participated in any fashion
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in any deliberation or vote to approve the transaction.

(vii) The factual basis of the board s determ nation to approve
t he transacti on.

(viii) Any di sclosures made to the board by the interested
person concerning the transaction.

(iX) A description of the steps taken to investigate
alternative transactions and of any alternatives considered by the
board or committee and a statenment as to why any alternatives
consi dered were not adopt ed.

(k) "Organization" neans a corporation, limted liability
conmpany, partnership, unincorporated association, or any other
| egal entity.

() "Pattern of giving" neans the character, amount, size in
relation to other gifts, and intended purpose of individua
charitable gifts nade by a donor during the donor's lifetinme or
described in testanentary docunents or other docunents of the donor
or nade by a state private foundation or other charitable
organi zation if the donor agreed or assented to the gift while
serving as a trustee or officer of that organization.

(m "Person" neans an individual or an organization

(n) Except as provided in subsection (2) or otherw se provided
in this act, "prohibited transaction” includes any of the
fol | ow ng:

(1) Self-dealing, as defined in section 4941 of the interna
revenue code, 26 USC 4941.

(i) A transaction between a state private foundation and a

state disqualified person, including, but not limted to, accepting
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or participating in the authorization of a |oan, |ease, or other
econoni c benefit by the state private foundation to a state
di squal i fied person.

(1i) A vote that violates a state private foundation's proxy
voting policy.

(iv) Voting a proxy in a manner that pronotes the personal or
private interest of a state disqualified person

(v) Participating on behalf of a state private foundation in a
grant determ nation invol ving another organization in which the
participant is a fiduciary or has a substantial interest.

(vi) Participating on behalf of a state private foundation in
considering or awarding a contract or other econom c benefit to
anot her organi zation in which the participant is a fiduciary or has
a substantial interest.

(o) "Restrictions” on a gift neans limts or conditions on the
use of a gift intended by a donor that arise froma donor's express
statenents, a contract or other witten instrunment, representations
by a recipient of a charitable gift to induce the gift, a donor's
pattern of giving, a source recognized under another state or
federal |aw, or any other source.

(p) "State disqualified person” includes any of the follow ng:

(1) Adisqualified person, as that termis defined in section
4958 of the internal revenue code, 26 USC 4958.

(ii) An enpl oyee who has recei ved econom c benefits fromor on
behal f of a state private foundation of nore than $75,000.00 in the
preceding 12 nonths or who is contractually entitled to receive

nmore than $75, 000. 00.
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(1it) A contractor of a state private foundati on who receives
nore than $75, 000. 00 or whose conpensation is tied to the
foundation's financial perfornmance.

(iv) An organization that is distinct froma state private
foundation if any of the follow ng are net:

(A) Any fiduciary of the state private foundation has a
substantial interest as an owner, stockhol der, creditor, or partner
of that organization or an affiliate of that organization.

(B) Any fiduciary of the state private foundati on serves as
of ficer or other enployee of that organization or an affiliate of
t hat organi zati on.

(C© Any fiduciary of the state private foundati on has received
or is contractually entitled to receive paynents as an independent
contractor fromthat organization or an affiliate of that
or gani zat i on.

(v) A person who has substantial authority on behalf of a
state private foundation to determ ne whether or not to award a
grant to a charitable organization or to make a recommendati on on a
grant application to the final decision nmakers of the foundation

(q) "State excess benefit transaction” neans a transaction in
which a state private foundation directly or indirectly provides an
econonmi c benefit to or for the use of any state disqualified person
and the value of that economi c benefit exceeds the fair market
val ue of the goods, services, or other consideration received by
the state private foundation in exchange for that econom c benefit.
The term does not include a transaction that neets all of the

fol | ow ng:
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(1) The state private foundation directly provides an econom c
benefit to a state disqualified person in exchange for specific
goods, services, or other consideration

(ii)) The value of the economi c benefit provided by the state
private foundati on does not exceed the fair market value of the
specific consideration received by the state private foundati on.

(1it) The state private foundation clearly indicates that it is
providing the econom c benefit in exchange for that specific
consideration at the time it provides the econom c benefit.

(r) "State private foundation"” nmeans a charitabl e organization
that is exenpt fromtaxation under section 501 of the internal
revenue code, 26 USC 501, as a private foundation and neets both of
the foll ow ng:

(i) I's incorporated or otherw se organi zed, forned, or created
under the laws of this state or has received gifts from1l or nore
material donors in this state.

(i) At any time during its fiscal year, holds total assets
whose fair nmarket value is nore than $7, 500, 000, 000. 00.

(s) "State qualifying distribution” neans an anount awarded as
a grant for charitable purposes. The term does not include
adm ni strative expenses or conpensation to a fiduciary of a state
private foundati on.

(t) "Substantial interest" in an organi zati on neans an
interest as any of the foll ow ng:

(1) Partner.

(ii) Owner of 10% or nore of the ownership interests in the

entity or owner of an ownership interest that has a fair market
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val ue of nore than $50, 000. 00.

(iii) A bondhol der or creditor whose interest has a fair market
val ue of nore than $50, 000. 00.

(iv) An enpl oyee or contractor who receives conpensati on or has
a contractual right to receive conpensation of nore than $50, 000. 00
for services rendered in the preceding 12 nonths.

(v) A state disqualified person with respect to that
or gani zati on.

(2) As used in this act, "prohibited transaction" does not
i nclude any of the foll ow ng:

(a) Alawful action of the board or authorized commttee of a
state private foundation fixing reasonabl e conpensation of a
fiduciary, officer, enployee, or contractor.

(b) Atransaction that is part of a public or charitable
program of the state private foundation if the transaction neets
both of the foll ow ng:

(i) I's approved or authorized by the state private foundation
in good faith.

(ii)) Results in a benefit to 1 or nore state disqualified
persons solely because the state disqualified person is in the
cl ass of uncertain and indefinite persons intended to be benefited
by the public or charitable program

(c) A transaction between a state private foundation and a
state disqualified person of which the state disqualified person
has no actual know edge, if the transacti on does not exceed
$25, 000. 00 and the state disqualified person does not receive nore

t han $25,000.00 in any 12-nmonth period fromthe state private
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f oundat i on.

Sec. 4. (1) This act does not nodify the requirenents of any
ot her statute applicable to charitable trusts, foundations, or
corporations, including, but not limted to, any of the follow ng:

(a) 1915 PA 280, MCL 554.351 to 554. 353.

(b) The supervision of trustees for charitable purposes act,
1961 PA 101, MCL 14.251 to 14. 266.

(c) 1965 PA 169, MCL 450.251 to 450. 253.

(d) The charitable trustees powers act, 1971 PA 78, MCL 14.271
to 14. 287.

(e) The charitable organizations and solicitations act, 1975
PA 169, MCL 400. 271 to 400. 294.

(f) The uniform managenent of institutional funds act, 1976 PA
157, MCL 451.1201 to 451.1210.

(g) The nonprofit corporation act, 1982 PA 162, MCL 450. 2101
to 450.3192.

(2) Ceneral principles of law and equity applicable to
charitable trusts, foundations, or corporations supplenent the
provi sions of this act.

(3) A state private foundation shall not adopt articles of
i ncorporation or bylaws that contain, or anend its articles or
byl aws to contain, any provision that is inconsistent with or
contrary to this act.

Sec. 5. (1) A state private foundation shall have a board of
directors or board of trustees. The board is responsible for
establishing policy, managi ng the assets, and conducting the

affairs of the state private foundati on.
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(2) The board of a state private foundation shall consist of
at | east 25 individuals. The conposition of the board shall neet
all of the follow ng:

(a) At nost 12 and not nore than 49% of the directors are
i nterested persons.

(b) None of the directors serve as fiduciary of an
organi zation that neets any of the follow ng:

(i) Has applied for a grant of nore than $50, 000.00 fromthe
state private foundation within 1 year preceding the director's
appoi nt nent .

(i) Has a grant application requesting nore than $50, 000. 00
currently pending with the state private foundation

(iii) Has received a grant of nore than $50, 000.00 fromthe
state private foundation within the 3 years preceding the
di rector's appoi nt nment.

(c) At least 5 and not fewer than 20% of the directors are
currently licensed by the M chigan board of accountancy and not
nore than 40% of those persons are interested persons. The governor
has the right but not the obligation to select 1 independent
director in this classification.

(d) At least 3 and not fewer than 15% of the directors are
active nenbers of the state bar of M chigan, and not nore than 33%
of those persons are interested persons. The governor has the right
but not the obligation to select 1 independent director in this
cl assification.

(3) The termof office of a director of a state private

foundati on shall be 4 years or less, and the foundation shal
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stagger the terns so that the terns of at |east 6 directors expire
each year. A state private foundation is not required to shorten
the termof any director serving on the effective date of this act,
but the state private foundation shall increase the nunber of
directors as necessary to permt the election or appointnment of a
sufficient nunber of additional directors to satisfy the
requirenents of this section

(4) A state private foundation in existence on the effective
date of this act shall confirmin witing that it is in conpliance
with this section to the attorney general within 90 days after the
effective date of this act. Beginning in the first cal endar year
after the effective date of this act, each state private foundation
shall confirmin witing that it is in conpliance with this section
to the attorney general. In addition, a state private foundation
shall notify the attorney general within 10 days of any
nonconpl i ance with this section that continues for nore than 7
days.

(5) The attorney general may petition a court for an
appropriate order to cure any nonconpliance with this section,
including, but not limted to, an order increasing the nunber of
directors or appointing specific individuals to the board to neet
the requirenments of this section

Sec. 7. (1) At least 15 and not fewer than 60% of the nenbers
of the board of a state private foundation, a majority of whom are
not interested persons, constitute a quorumfor a neeting of the
boar d.

(2) The board by majority vote of the directors then in office
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may del egate the managenent of specific activities of the state
private foundation to a committee if all of the followi ng are net:

(a) The comm ttee nmanages the activities or exercises the
powers of the state private foundation subject to the authority and
direction of the board.

(b) The board requires reports of the activities of each
commttee at |east quarterly and reviews and approves or
di sapproves those reports and activities.

(c) The state private foundation does not engage contractors
to assist in performng conmttee functions unless the conmittee
approves the engagenent and the contractor is the agent of and
reports to the conmttee only.

(3) A state private foundation shall permanently retain
preparatory materials, agendas, and detailed mnutes of neetings of
the board and any conmttee with board-del egat ed powers.

Sec. 9. (1) A state private foundation shall nake
distributions in a nmanner consistent with all restrictions and
conditions on the use of charitable assets intended by donors of
those assets. A state private foundation's failure to use a donor's
gi ft, including appreciation and undistributed income attributable
to that gift, in conformty with restrictions and conditions
i ntended by the donor constitutes a breach of fiduciary by the
state private foundation, its trustees, and its officers.

(2) A state private foundation shall not rel ease or otherw se
nodi fy any restriction or condition on the use of charitable assets
i ntended by a donor, unless 1 of the follow ng applies:

(a) Acourt of this state issues an order in a proceeding to
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which the state private foundation and attorney general are parties
rel easing or nodifying the restriction or condition on the basis of
or an affirmative denonstration that it is inpossible or

i npracticable to conply with the restriction or condition.

(b) The foundation receives the express, knowi ng, witten,
personal consent of the donor to release or nodify the restriction
or condition.

Sec. 11. Al of the follow ng rebuttable presunptions of
intent to restrict or condition the use of a charitable gift to a
state private foundation apply in any action to enforce, determn ne,
rel ease, or nodify a restriction or condition on the use of a
charitable gift intended by a donor:

(a) It is presuned that a donor intends that all appreciation
and inconme attributable to his or her original gift is used
consistently with any restriction or condition applicable to the
original gift and in accordance with the donor's intended purposes.

(b) If a testamentary document or other instrunent relating to
a gift to a state private foundation, or the articles of
i ncorporation, articles of association, or other organizationa
docunent of the state private foundation, does not specify an
identifiable charitable purpose or purposes for which the
foundati on nmust use its assets, but instead provides only that the
foundation's assets be used for broad purposes such as
phi |l ant hropy, charity, welfare, education, religion, or science, it
is presunmed that a material donor intends that the foundation use
the assets in a manner that is consistent with his or her pattern

of giving. Clear and convincing evidence of any of the foll ow ng
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may be introduced in the action to support or rebut the presunption
descri bed in this subdivision

(1) The exi stence or absence of any established pattern of
giving by the material donor.

(i) Gfts made with the assent of the material donor by the
state private foundation while the material donor is or was a
director or has or had the capacity to exert substantial contro
over the grant-naking activity of the state private foundation.

(i1ii) Express | anguage in a testanmentary docunent or other
separate gift instrunent that establishes an intent to include or
excl ude a specific charitable purpose otherw se present in the
mat eri al donor's pattern of giving.

(c) It is presuned that each donor intends or intended that
the state private foundation will use his or her charitable gift
and proceeds fromthe investnent of that gift for charitable
purposes and will not unreasonably retain that gift and proceeds
fromthe investnent of that gift, whether as original principal,
net appreciation, or undistributed incone.

(d) The presunption described in section 15(3).

Sec. 15. (1) A state private foundation shall not nake any
expenditure for any adm nistrative purpose unless it is reasonable.

(2) A state private foundation shall reasonably limt its
aggregat e annual adm ni strative expenses.

(3) A state private foundation shall not unreasonably anmass
assets, whether as principal, appreciation of principal, or
undi stributed i ncome. For purposes of this subsection, there is a

rebuttabl e presunption that state qualifying distributions are
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unreasonable if the state private foundati on has nade state
qgual i fying distributions of |less than 7.5% of the average fair
mar ket value of its assets during the fiscal year.

Sec. 17. (1) A state private foundation shall not provide
conpensation to any fiduciary or enployee unless both of the
foll owi ng are net

(a) The state private foundation determ nes that enploynent of
the fiduciary or enployee is necessary to the acconplishment of the
state private foundation's charitabl e purposes.

(b) The conpensation is reasonable in relation to the services
actual ly provided by the fiduciary or enpl oyee on behalf of the
state private foundation. Conpensation paid for |ike services by
ot her tax-exenpt private foundations is a factor in assessing the
reasonabl eness of conpensation under this subdivision.

(2) An individual shall not participate in any vote or
deli beration of the board or any comm ttee regardi ng that
i ndi vi dual 's conpensati on

(3) A state private foundation shall not award conpensation to
any individual that will exceed $75,000.00 annually unless it
complies with all of the foll ow ng:

(a) The foundation determ nes that the enploynent is necessary
for the acconplishnent of the state private foundation's charitable
pur pose.

(b) The anpunt of the conpensation is set by a conpensation
comm ttee conposed in accordance with this act or by a different
board committee, other than the finance commttee, that neets al

of the follow ng requirenents:
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(1) The conmttee includes at |east 9 individuals who are
appoi nted by the board and do not receive any conpensation fromthe
state private foundation in excess of any conpensation received by
menbers of the board for service as a director

(i) Except for nmenbers serving as independent directors for
the state private foundation, the conmttee is conposed entirely of
i ndi vi dual s who have no econom c interest or relationship with a
fiduciary, an interested person, or any separate entity with which
the fiduciary or interested person has a substantial interest as
owner, sharehol der, or creditor.

(iii) The comm ttee does not include the president or chief
executive officer, the treasurer or chief financial officer, or any
ot her nmenber of the staff of the foundation

(c) Amjority of the commttee votes to approve the total
conpensati on package and votes, separately, to approve base sal ary
and to approve any, other conpensation or benefits in addition to
base salary that in the previous conplete year contributed or in
the current year will contribute or is substantially likely to
contribute either nore than $10,000.00 or nore than 5%to the
i ndi vidual 's conpensation. The factors described in this
subdi vision may include, but are not limted to, any of the
fol |l ow ng:

(i) Incentives based on financial performance, each of which
nmust be clearly defined.

(1i) Deferred conpensati on.

(iii) Taxabl e fringe benefits.

(iv) Contributions to pension plans or simlar retirenent
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benefits.

(v) Any taxabl e expense that exceeds $5, 000. 00.

(vi) Any type of retention bonus.

(vii) Base sal ary.

(4) A state private foundation's articles of incorporation or
byl aws nmust prohibit conmttee nenbers from discl osing any nenber's
vote on any aspect of any conpensati on agreenent to any i ndividual
not on the commttee.

(5) A state private foundation shall not approve any
conpensation to a contractor who is an interested person with
regard to the state private foundation, or approve paynents of
$75,000.00 or nore in any fiscal year to any other contractor,
unl ess the conmttee determ nes that the goods or services provided
by that contractor are necessary and that the conpensation is
reasonabl e under the circunstances.

(6) A consultant or contractor engaged to assist in a state
private foundation's conpensation decisions shall be engaged by and
report solely to the conmttee described in this section

Sec. 19. (1) A state private foundation shall do the
fol |l ow ng:

(a) Prepare annual financial statenents using generally
accepted accounting principles that are audited in conformty with
general |y accepted auditing standards by an independent certified
public accountant licensed or certified by the Mchigan board of
accountancy. For any nonaudit services perfornmed by the accounting
firmconducting the audit, the accounting firmand its individua

auditors shall adhere to the standards for auditor independence set
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forth in the latest revision of the governnment auditing standards
i ssued by the conptroller general of the United States. The
attorney general nmay prescribe additional standards for auditor

i ndependence in the performance of nonaudit services, including
standards different fromthose set forth in the conptroller
general's governnent auditing standards.

(b) Make its audited financial statenents available for
i nspection by the attorney general and by nenbers of the public
within 9 nonths after the close of the fiscal year to which the
statements rel ate.

(c) Make its annual audited financial statenments available to
the public in the sane manner that is prescribed for IRS form 990
under section 6104(d) of the internal revenue code, 26 USC 6104,
and any associ ated regul ati ons.

(d) Have an audit commttee appointed by the board that neets
all of the follow ng:

(1) Has at |l east 9 nmenbers who are appointed by the board and
do not receive any conpensation fromthe state private foundation
in excess of any conpensation received by nenbers of the board for
service on the board.

(ii)) Does not include any interested person except for
i ndependent directors of the state private foundation.

(iii) I'ncludes at |east 3 independent persons who are currently
licensed or certified by the Mchigan board of accountancy and who
are not state disqualified persons with respect to the state
private foundation; are not accountants, auditors, or attorneys

engaged by the foundation within the previous 3 years; and are not
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fiduciaries of the foundation.

(iv) Includes at least 3 independent nmenbers of the state
private foundation's board.

(v) I's separate fromand contains no nore than 3 nenbers of
the finance committee of the state private foundation. An
i ndi vi dual described in this subparagraph is not eligible to serve
as chair of either the finance or audit commttee.

(2) The audit committee described in this section is
responsi ble for recommending to the board the retention and
term nati on of an i ndependent auditor and nmay negoti ate the
i ndependent auditor's conpensation on behalf of the state private
foundati on. The board nmay reject the audit commttee's
recommendati on of an independent auditor under this subsection only
for good cause. The audit conmttee shall confer with the auditor
to satisfy each nenber of the conmttee that the financial affairs
of the state private foundation are in order, shall review and
determ ne whether to accept the audit, shall assure that any
nonaudit services perfornmed by the auditing firmconformwth
standards for auditor independence, and shall approve performance
of any nonaudit services by the auditing firm

(3) A state private foundation shall change its independent
auditor at |east every 5 years and shall not engage a forner
auditor for at |east 3 years.

(4) The audit commttee described in this section shal
establish procedures for accepting and investigating conplaints
from anonynous or identified persons regardi ng possible violations

of formal policies of the state private foundation or of violations
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of this act or other applicable |law. The audit commttee shal
pronptly report apparent violations of the law to appropriate | aw
enf orcenent agencies and to the attorney general

(5) For each nenber of an audit commttee described in this
section, a state private foundation shall wi thin 60 days of the
commencenent of his or her service furnish to the attorney general
a summary of that individual's experience and training relevant to
serving on the audit comittee.

Sec. 21. (1) A state private foundation shall annually file a
charitabl e asset consunption report with the departnent of attorney
general . The state private foundation's report shall include all of
the foll ow ng:

(a) The name and federal enployer identification nunber of the
f oundat i on.

(b) Anmailing address for the state private foundation's main
office and for the foundation's registered agent.

(c) The total fair nmarket value of all of the foundation's
assets for the nost recent conpleted fiscal year, including the
hi ghest and average fair market value of those assets during the
reporting period and the preceding 3 reporting periods.

(d) The total revenue of the foundation for the reporting
year, as reported in the foundation's internal revenue service form
990- PF.

(e) The foundation's total distributions for the preceding
reporting period on a cash basis, including, but not limted to,
any federal and state qualifying distributions.

(f) Any information required by this act concerning nmateri al
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donors, including, but not limted to, the follow ng information

(i) A description of the general pattern of giving of each
mat eri al donor.

(ii)) A detailed schedule supporting the state private
foundation's conpliance in the preceding year with each materi al
donor's restrictions on use of charitable gifts, including, but not
limted to, the foundation's uses of appreciation and i ncone.

(g) Alist and classification of all directors of the
foundati on that denonstrate the foundation's conpliance with
section 7.

(h) A separate schedule listing each director and officer of
t he foundati on and any ot her enpl oyee of the foundati on who
receives nore than $75,000.00 i n annual conpensation. The schedul e
shall include all of the following for each individual |isted:

(1) H's or her nane.

(i) H's or her city, village, or township; state or province;
and country of residence.

(1it) Each ot her organi zation of which he or she serves as
fiduciary.

(iv) Any paynents he or she accepted during the reporting
period fromany charitable organization for speaking, consulting,
or perform ng any other service.

(i) The state private foundation's total adm nistrative
expenses for the last year as reported in the foundation's interna
revenue service form 990- PF

(j) For each director and officer of the foundation, and for

each enpl oyee and contractor receiving conpensation of nore than
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$75, 000. 00, a schedule of all payments made by or on behal f of the
state private foundation to that director, officer, enployee, or
contractor that includes all of the foll ow ng:

(1) The nane of the director, officer, enployee, or contractor.

(ii)) The total conpensation paid to that person.

(iit) The person's base conpensation, if applicable.

(iv) A description of any reinbursenent paid to the person for
travel or other expenses.

(v) Deferred conpensation or any other accrued econonic
benefit paid or payable to the person.

(vi) Any other paynent or conpensation paid to the person,

i ncluding, but not limted to, bonuses, incentive paynents, or
unpai d | oans.

(k) A schedul e that describes any grants or distributions to
charitable organizations by the state private foundation
classified by the charitable purpose and interest primarily
benefiting fromeach grant, and including the geographic |ocation
by state and country of expected charitabl e and noncharitable
econom c benefits.

() A schedul e of any transactions between the state private
foundati on and any interested person that includes the materi al
facts associated with each transacti on.

(m A schedul e of each organi zati on whose activities receive
nore than 50% of their total funding fromor are substantially
controlled by the state private foundation.

(2) A state private foundation shall file its annual report

and any other reports and informati on required under this act by
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July 15 of each year if its books are mmintained on a cal endar year
basis, or by the fifteenth day of the seventh nonth follow ng the
close of its fiscal year if its books are nmaintained on a fisca
year basis. However, if a state private foundation has received an
extension fromthe internal revenue service for the filing of its

i nternal revenue service form990-PF for the reporting year, the
state private foundation nmay obtain an extension fromthe
departnment of attorney general to file any information required
under this act that is derived fromthat internal revenue service
form A state private foundation may receive only 1 extension under
this subsection for a reporting year.

(3) Each individual who served as a director or officer of a
state private foundation during the reporting period for the annua
report shall certify that he or she has read all parts of the
report and shall affirmthat, to the best of his or her know edge
after reasonably diligent inquiry, the information in the annua
report is conplete and accurate.

(4) If requested by the attorney general, a state private
foundati on shall furnish additional information and docunentation
to the attorney general, including, but not limted to, any of the
fol |l ow ng:

(a) Mnutes or records of the board or any conmttee rel ated
to specific actions or decisions.

(b) Correspondence to and fromthe internal revenue service or
any other federal, state, local, foreign, or international |aw
enf orcenment agency.

(c) Records relating to handling and consi derati on of grant
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appl i cations.

(5) A state private foundation may request confidentia
treatment of any information provided under subsection (4) and the
attorney general may grant the request if the foundation
denonstrates that rel ease of the informati on woul d cause the
foundation harm would inperil the safety or privacy of enpl oyees
of the foundation or others, or would enbarrass innocent parties
for reasons unrelated to operation of the foundation. A state
private foundation requesting confidential treatnent of an entire
docunent or a conpilation of information under this subsection nust
denonstrate that specific information in the docunent or
conpilation is confidential or, if seeking protection of an entire
docunent, that redaction of nanes or other sensitive information
does not adequately protect the interest in question.

Sec. 23. (1) A state private foundation shall nake any
i nformati on necessary to apply for any grant consistent with the
state private foundation's charitable purpose that the state
private foundation antici pates awardi ng during the foundation's
annual application period readily available and accessible to the
publi c.

(2) A state private foundation shall provide a copy of the
information required in subsection (1) to the attorney general
annual |y and shall provide any information related to particular or
specific prograns or goals for which the state private foundation
wi || be seeking applications during that year

(3) A state private foundation shall retain a copy of each

approved and di sapproved grant application, and any supporting
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menor anda and other witings related to the determ nation on the
application, for at least 5 years and nake those docunents
avai l able to the departnment of attorney general on request.

(4) If a state private foundation di sapproves all or any part
of a grant application, the foundation shall provide the grant
applicant with a summary of the basis for disapproving the grant
application within 30 days after the foundation's di sapproval.

Sec. 25. (1) A state private foundation shall not do any of
the followng without first obtaining an order froma probate court
of this state approving of that action:

(a) Make a distribution or engage in a transfer of assets for
a purpose other than a proper charitable purpose or to avoid
conplying with this act or other state |aw.

(b) Move or title substantial assets of the foundation out of
this state.

(c) Relocate the principal place of business of the foundation
out of state.

(d) Make a distribution, grant, or transfer of assets in any
fiscal year if the total value of those assets exceeds 10% of the
fair market value of the foundation's assets.

(2) After investigation, the attorney general may stipulate to
the entry of an appropriate order by a probate court under
subsection (1).

(3) Wiether or not an action described in subsection (1) is
contested, the court nmust affirmatively find that the actionis in
the best interest of the public and consistent with all

restrictions and conditions intended by donors, and that the state
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private foundation provided notice to the attorney general at | east
45 days before any hearing related to the action, or within any
shorter period to which the attorney general agreed in witing.

Sec. 27. (1) A state private foundation shall pay an annua
oversight fee to this state. The ampbunt of the oversight fee is an
anount equal to the attorney general's actual costs and expenses
for review ng, nonitoring, and ensuring and verifying conpliance by
the state private foundation with this act and any ot her | egal
requi renents, or $50, 000. 00, whichever is higher.

(2) Fees collected under this section shall be credited to the
general fund of the state to be appropriated by the legislature to
the departnent of attorney general for the oversight activities
descri bed in subsection (1).

Sec. 29. (1) Each fiduciary or contractor who is a state
di squalified person of a state private foundati on owes a hei ght ened
duty of loyalty to the foundation and is required to subordi nate
his or her personal interests and those of his or her friends,
busi ness associates, fam |y nmenbers, and any other organization to
the interests and | egal obligations of the foundation.

(2) Afiduciary or contractor who is a state disqualified
person of a state private foundation shall not participate in a
prohibited transaction with the state private foundation

(3) A state disqualified person shall not participate in a
State excess benefit transaction.

(4) Each state private foundation shall adopt a conflict of
interest policy for state disqualified persons. Al of the

following apply to the policy:
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(a) The policy shall prohibit a state disqualified person from
engagi ng in any prohibited transactions as defined in this act and
may add additional prohibitions or requirenents that are binding on
all state disqualified persons or fiduciaries of the foundation.

(b) The policy shall contain a statenent that a violation of
the policy constitutes a breach of fiduciary duty to the state
private foundati on and may subject a person to | egal or equitable
relief, including, but not limted to, an order for restitution of
benefits, disgorgenent of profits, damages to the organization
arising fromdiverted incone, renoval fromoffice of the state
di squal i fi ed person and any i ndividual who materially supported the
transaction, and fines as provided in this act.

(c) A state private foundation shall annually submt a copy of
its conflict of interest policy for state disqualified persons to
the attorney general with its annual report. The state private
foundation shall certify that each state disqualified person of the
foundation, including, but not limted to, each nmenber of any
executive, managenent, audit, or grant commttee, has received a
copy of the policy and has provided the foundation witten
acknow edgenent of the provisions of the policy.

(d) I'n addition to subdivision (c), each state private
foundation in existence on the effective date of this act shal
within 90 days after the effective date of this act submt a copy
of its conflict of interest policy to the attorney general, signed
by each state disqualified person in the manner described in
subdi vi sion (c).

(5) Each state private foundation and each state disqualified
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person of the foundation are jointly responsible for providing to

the attorney general an annual report for each state disqualified

person. Each state disqualified person and an officer on behal f of
t he foundation shall sign the report under penalty of perjury. The
report shall recite all of the follow ng:

(a) That the state private foundati on has not and will not
indemni fy any state disqualified person for expenses related to
conplying with or violating this section.

(b) That each state disqualified person is protected under the
provi sions of section 37.

(c) A statenent that any fiduciary nmay commence an action to
conpel the foundation's or a state disqualified person's conpliance
with this section.

(d) A statenent that any fiduciary is jointly and severally
liable to the foundation for any relief if that person does any of
the foll ow ng:

(i) Authorizes or votes to permt a transaction in violation of
this section, including a violation of the conflict of interest
policy.

(i) If the person is related to a state disqualified person,
receives any benefit fromthe foundation.

(e) A statenent that a fiduciary or state disqualified person
may petition a probate court of this state for a declaratory ruling
regarding the legality of a particular proposed transaction. A
fiduciary or state disqualified person nust serve a petition
described in this subdivision on the attorney general at |east 21

days before any hearing on the petition. However, the court for
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good cause shown may permt service by hand delivery at |east 7
days before the hearing.

(f) A statenent that the fiduciary or state disqualified
person was not involved in, and that no fiduciary is aware of, any
transaction during the reporting period that violated this section,
or a statement that describes in detail each transaction in
violation of this section.

Sec. 31. (1) Afiduciary of a state private foundati on shal
exerci se due diligence and actively participate in performng al
activities and functions assigned to that fiduciary under state or
federal law or by the state private foundation.

(2) A fiduciary shall be obedient to the charitabl e purpose or
pur poses of the state private foundation and the restrictions and
conditions intended by donors and be familiar with and obey
applicable state and federal |aws.

Sec. 32. (1) The attorney general may inspect and copy any of
t he books and records of a state private foundation during nornal
busi ness hours and at any other reasonable tinme and nay investigate
t he operations, transactions, and activities of a state private
f oundat i on.

(2) The attorney general may require an individual to appear
at a tinme and place specified by the attorney general to give
i nformati on under oath and to produce books and records in
possessi on of the person ordered to appear, including a custodian
of records of the state private foundati on or another individua
wi th knowl edge of the contents of any books and records requested

by the attorney general. An assistant attorney general or another
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person designated by the attorney general may conduct the
exam nation and may adm nister the necessary oath or affirmation to
t he w tness.

(3) If the attorney general requires the attendance of a
person or the production of docunments under subsection (2), the
attorney general shall issue an order that includes the tinme when
and the place where attendance or production is required and shal
serve the order on the individual, in the nanner provided for
service of process in civil cases, at |least 5 days before the date
fixed for attendance or production. The order has the sane force
and effect as a subpoena.

(4) On application of the attorney general, any court having
jurisdiction over the individual or the state private foundation
including the circuit and probate courts for the county of |ngham
and the circuit and probate courts for the counties where the state
private foundation's office or resident agent is |ocated or the
person to whomthe order is directed resides or is found, shal
enforce an order issued by the attorney general under subsection
(3) in the sane manner as a subpoena and may issue an order
requiring the person to appear before the court, to produce
docunentary evidence, or to give testinony concerning the matter in
gquestion. Failure to obey the order of the court is punishable by
that court as contenpt.

Sec. 33. (1) The attorney general or a fiduciary of a state
private foundati on nay conmence an action agai nst the state private
foundation to determ ne or to enforce conpliance with any

restriction or condition on the use of a charitable gift intended
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by a donor. If the court finds that the state private foundation
violated any restrictions or conditions intended by the donor, the
court shall issue an appropriate order that may include any of the
fol | ow ng:

(a) If the court finds that the state private foundation has
made 1 or nore expenditures in violation of a restriction or
condition intended by a donor, ordering the state private
foundation to deposit an anobunt equivalent to the total anount of
di stributions and rel ated expenses attri butable to the
nonconform ng expenditure, with interest, in a segregated account
with the court or with a financial institution approved by and
subject to the jurisdiction of the court. Any noney deposited in
t he segregated account shall be held exclusively for charitable
di stributions and distributed pursuant to court order in a nmanner
consistent with the donor's intended restrictions and conditions.

(b) If the court finds an unreasonable retention or amassing
of assets by the state private foundation, ordering the state
private foundation to deposit sufficient funds in a segregated
account with the court or with a financial institution approved by
and subject to the jurisdiction of the court to avoid unreasonabl e
retention or amassi ng. Any noney deposited in the segregated
account shall be held exclusively for charitable distributions and
di stributed pursuant to court order in a manner consistent with the
donor's intended restrictions and conditions.

(c) If the court finds a knowing or protracted failure to
honor restrictions or conditions, dissolution of the state private

foundati on or other appropriate relief.
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(d) O her appropriate additional or alternative relief,

i ncluding declaratory or injunctive or other equitable relief, to
ensure that the state private foundation and each fiduciary conply
With any restriction or condition intended by a donor or to prevent
future violations of this act.

(2) I'n addition to an action described in subsection (1), the
attorney general nmay commence any ot her appropriate action agai nst
any of the following to ensure conpliance with this act:

(a) A state private foundation.

(b) One or nore of the fiduciaries of a state private
f oundati on.

(3) I'n an action described in subsection (2), the attorney
general may request appropriate declaratory, legal, or equitable
relief, including, but not limted to, any of the follow ng:

(a) If a prohibited transaction is alleged, a request for ful
restitution, including interest, profits, |lost income or
appreciation, and fair use of any property wongly received.

(b) An award of exenplary damages for a know ng viol ati on of
this act.

(c) Acivil fine of $10,000.00, or 50% of the value of the
benefit received, whichever is greater, for a fraudul ent or
mal i ci ous vi ol ati on.

(4) The attorney general nmay commence an action described in
this section in either a probate or circuit court of this state,
whi ch shall have concurrent jurisdiction over state private
foundations and the fiduciaries of state private foundati ons who

are subject to this act.
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(5) A state private foundation or a fiduciary of the
foundati on may commence an appropriate action in a probate court of
this state in the nane of the state private foundati on agai nst the
state private foundation or 1 or nore fiduciaries to ensure
conpliance with this act's requirenents.

(6) In an action described in this section, venue is proper in
any of the follow ng counties:

(a) I'n any action commenced by the attorney general, in |Ingham
county.

(b) I'n an action conmenced by the attorney general or by a
state private foundation or a fiduciary of the state private
foundati on against the state private foundation or 1 or nore
fiduciaries, in the county where any defendant resides; where the
state private foundation maintains its prinmary place of business;
or, if no defendant resides in this state, in Ingham county.

(7) If the attorney general prevails in whole or in part in an
action described in this section, the attorney general is entitled
to recover reasonable costs and expenses associated with the
enforcenent of this act and any other statutes governing charitable
or gani zati ons under which the attorney general has enforcenent or
adm ni strative authority. As used in this subsection and subsecti on
(8), "reasonable costs and expenses" includes actual expenses and
t he reasonabl e val ue of admi nistrative, auditor, accountant,
attorney, and other expert services, whether perfornmed by enpl oyees
or independent contractors of the attorney general.

(8) A settlenment agreenment in an action described in this

section to which the attorney general and a state private
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foundation are parties may contain any provisions, including the
paynment of the attorney general's reasonable costs and expenses,
that are negotiated in good faith and are just and reasonabl e under
the circunmstances. A provision of a settlenent agreement requiring
confidential treatnment of any or all terns of the agreenent is
presuned to be unreasonable, and the state private foundation has

t he burden of establishing by clear and convincing evi dence that
the information for which confidential treatnment is sought should
be treated as confidential under this section or any other
applicable | aw or court rule. The court shall approve a settl enent
agreement described in this subsection if it appears to have been
reached in good faith and its effects are just and reasonabl e under
all of the relevant facts and circunstances.

(9) The attorney general is a necessary and indi spensable
party to any action arising in whole or in part under this act,
including, but not limted to, an action to enforce, determ ne,
rel ease, or nodify a restriction or condition on the use of a
charitable gift intended by a donor. A court shall not issue an
order granting relief under this act unless the attorney genera
has appeared as a party to the action or has waived his or her
right to participate in the action in witing, and the attorney
general has received notice and copies of all docunents filed with
the court at |east 21 days before any hearing. If the attorney
general appears in an action arising under this act, the court
shal | adjourn any hearing in that action for at |east 21 days if
the attorney general requests an adjournnment to reviewthe

proceedi ngs and docunents filed with the court. The court shal
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liberally grant reasonabl e additional requests for adjournnent by
the attorney general if requested to review the nmatter before the
court.

(10) Any order issued without full conpliance with this
section may be set aside at the request of the attorney general.

(11) The attorney general may require transfer of any action
arising in whole or in part under this act to any court in which
jurisdiction and venue for an action initiated by the attorney
general under this act is proper

(12) An action conmmenced under this section may be tried with
or without a jury.

(13) The attorney general's renedies under this act are
curmul ati ve and do not affect any other cause of action or renedy
provided by |law or equity.

Sec. 37. (1) A state private foundation or an officer,
enpl oyee, contractor, subcontractor, or agent of a state private
foundati on shall not discharge, denote, suspend, threaten, harass,
or in any other manner discrimnate agai nst an enployee of a state
private foundation in the terns and conditions of that enployee's
enpl oynment because the enployee | awfully does any of the foll ow ng:

(a) Provides information, causes information to be provided,
or otherw se assists in an investigation regarding any conduct that
t he enpl oyee reasonably believes constitutes a violation of this
act or other state |aw concerning charitable trusts, when the
informati on or assistance is provided to or the investigation is
conducted by any of the follow ng:

(1) The attorney general or another state regulatory or |aw
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enf orcenent agency.

(1)) An individual with supervisory authority over the enpl oyee
or any other individual working for the foundati on who has the
authority to investigate, discover, or term nate an enpl oyee for
m sconduct .

(b) Files, causes to be filed, testifies, participates in, or
ot herwi se assists in a proceeding filed or about to be filed
relating to an alleged violation of this act or other state |aw
concerning charitable trusts, if the foundation has any know edge
of that proceeding.

(2) The enpl oyee or the attorney general nmay bring an action
in a probate or circuit court to obtain appropriate relief to
conpl etely conpensate an enpl oyee of a state private foundati on who
has suffered a violation of this section, including, but not
limted to, any of the foll ow ng:

(a) Reinstatenent of the enployee with the same seniority
status that the enpl oyee would have had if the violation had not
occurr ed.

(b) Back pay for the enployee and interest as determ ned by
t he court.

(c) Compensation for any special danmages sustained as a result
of the violation, including, but not limted to, litigation costs,
expert witness fees, and reasonable attorney fees.

(3) If the attorney general brings an action described in
subsection (2) against a state private foundation, the attorney
general may request a civil fine of not nore than $100, 000. 00 for

each violation of this section, in addition to the relief described
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i n subsection (2).
(4) If an enpl oyee brings an action described in subsection

(2) against a state private foundation, the enpl oyee may request

Q

civil fine of not nore than $10,000.00 for each violation of this
section, in addition to the relief described in subsection (2).

(5) An action described in subsection (2) shall be commenced
wi thin 180 days after the date on which the violation occurs.

(6) This section shall not be considered to dimnish any
rights, privileges, or renedies of any enployee under any federa
or state |aw or under any coll ective bargaini ng agreenent.

Sec. 39. The attorney general may promrul gate rul es under the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24.328, as necessary to inplenment and adm nister this act and may
create and dissem nate standard forns for use in reporting

information required by this act.
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