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First Analysis (1-30-14)

BRIEF SUMMARY: The bill would revise the elements constituting Offense Variable 7
(aggravated physical abuse) within the sentencing guidelines to include egregious
conduct against the victim.

FISCAL IMPACT: The bill could increase costs for state and local correctional systems.
Information is not available on the number of persons that might be convicted under the
new terms. Felony convictions could result in increased costs related to state prisons,
county jails, and/or state probation supervision. The average cost of prison incarceration
in a state facility is roughly $35,600 per prisoner per year, a figure that includes various
fixed administrative and operational costs. The costs of local incarceration in a county
jail vary by jurisdiction. State costs for parole and felony probation supervision average
about $3,600 per supervised offender per year. Any increase in pena fine revenues
would increase funding for local libraries, which are the constitutionally-designated
recipients of those revenues.

THE APPARENT PROBLEM:

A recent decision in a consolidated case by the Michigan Supreme Court revealed a lack
of clarity in language contained in one of the offense variables. Offense variables require
certain points to be scored depending on elements of the crime and are used by a court to
determine an appropriate sentence range when the statute only establishes a maximum
term of imprisonment. A higher score generally increases the likelihood an offender will
serve a term of incarceration in a county jail or a state prison, and also increases the
minimum sentence that must be served before parole digibility.

The recent case, People v Hardy and People v Glenn, concerned the interpretation of the
phrase "conduct designed to substantially increase the fear and anxiety a victim suffered
during the offense” contained in Offense Variable 7 (aggravated physical abuse), which
requires the addition of 50 points to an offender's total score if the victim of the crime
was treated with sadism, torture, excessive brutality, or conduct designed to substantially
increase the fear and anxiety a victim suffered during the offense. The issue addressed by
the bill centers on the meaning that should be implied by the placement of the word "or".

The supreme court interpreted the phrase in question as applying to "conduct that was
intended to make avictim's fear or anxiety greater by a considerable amount." One of the
justices, though agreeing with the court's decision, separately encouraged the Legislature
to amend OV 7 to more clearly define or articulate the intent of including the phrase.
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Without such clarification, a potential exists for subjectivity by the courts in applying the
"conduct designed" language that could result in "disparate outcomes for criminal
defendants . . . even with the guiding principles today's decision provides."

However, another of the justices dissented from the majority's interpretation, instead
writing that because of the placement of the word "or", "the ‘conduct designed' category
of OV 7 should be interpreted in light of the other three categories within the statute, and
thus must be of the same class as sadism, torture, and excessive brutality."

Legidation has been offered to clarify the Legidature's intent regarding the application of
scoring OV 7 to crimesinvolving physical abuse.

THE CONTENT OF THE BILL:

The penalty prescribed for most felony crimes in Michigan are indeterminate, meaning
that the statute sets the maximum term of imprisonment. The sentencing range
appropriate for a specific offender convicted of a felony is determined by "scoring" the
offense and then plotting the score on a grid relating to the crime class. Points are scored
for such things as an offender's prior record and elements specific to the crime (offense
variables) and the crime class (property crime, crime against a person, etc.). Depending
on the score and the grid used, a sentencing range is determined that either requires a
judge to send a person to prison, grants the judge discretion to send the person to prison
or to jail, or grants discretion to send the person to jail and/or probation. There are 20
offense variables.

Offense Variable 7 — aggravated physical abuse — is scored when a crime is committed
against a person. If avictim was treated with sadism, torture, or excessive brutality, or
conduct designed to substantially increase the fear and anxiety a victim suffered during
the offense, 50 points must be added to the offender's score. If no victim received such
treatment, then O points are scored for this variable.

House Bill 5157 would amend the Code of Criminal Procedure (MCL 777.37) to revise
Offense Variable 7 to instead apply if the victim were treated with sadism, torture,
excessive brutality, or similarly egregious conduct designed to substantially increase the
fear and anxiety a victim suffered during the offense (highlighting denotes the revision).
If so, 50 points would still be scored (and O points if the crime did not include such
conduct).

ARGUMENTS:

For:

The bill would clarify that a court should score 50 points under OV 7 for conduct
designed to substantially increase the fear and anxiety a victim suffered only when the
conduct is at the same level as sadism, torture, or excessive brutality. This clarification
should mitigate the possibility of disparate sentences being issued by different courts
around the state — which, after all, is the main purpose for creating the sentencing
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guidelines. Without such clarification, the recent supreme court interpretation could be
interpreted as creating a fourth, and potentially lesser, category of conduct for which the
50 points would still have to be scored. It is this separate category that invites broad
discretion among courts that could indeed result in a wide range of applications for which
it was never intended.
Response:

According to the legidative history of OV 7, the problematic "conduct designed" phrase
was originally included as a definition for "terrorism,” which, prior to September 11,
2001, and the subsequent enactment of a stand-alone anti-terrorism statute, had been part
of OV 7. Thus, at onetime, OV 7 was scored for sadism, torture, excessive brutality, or
terrorism. When the anti-terrorism statute was enacted, Offense Variable 20 was created
to score offenses under that act. At the same time, the word "terrorism™ was eliminated
from QV 7, but for some reason, the definition of the term took its place.

Since the "conduct designed” language was the definition for the term "terrorism,” and
since there is a separate offense variable to score offenses of terrorism, some feel it
makes more sense just to strike the "conduct designed” language altogether. Doing so
would apply scoring OV 7 to cases where a victim was treated with sadism, torture, or
excessive brutality, afix which appears to embody the original intent of OV 7.

Further, sadism, torture, and excessive brutality all go to the conduct of the offender in
the treatment of the victim. "Conduct designed to substantially increase the fear and
anxiety a victim suffered" goes to the intent of the offender in choosing a particular
action against the victim. Some feel this "apples to oranges" situation is further evidence
that the changes made in 2002 when the anti-terrorism legislation was enacted does not
fit the intent of how OV 7 was originally envisioned by the Legislature to be applied.

POSITIONS:
The Criminal Defense Attorneys of Michigan indicated support for the bill. (1-22-14)

The ACLU of Michigan indicated support for the bills. (1-22-14)

Legidative Analyst: Susan Stutzky
Fiscal Analyst: Robin Risko

m This analysis was prepared by nonpartisan House staff for use by House members in their deliberations, and does
not constitute an official statement of legislative intent.

Analysis available at http://www.legidature.mi.gov HB 5157 asreported Page 3 of 3




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts false
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


